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CHAPTER   XII. 

JUDICIAL  PLEADING  AND  ISSUES. 

The  important  bearing  which  the  judicial  pleadings  have  upon  the  Preliminary 
course  and  ultimate  issue  of  a  lawsuit,  suggested  the  propriety  of  °  ^^^^  ^°^^' 
introducing  into  the  present  work  a  somewhat  detailed  examination 
of  the  principles  and  practical  rules  which  regulate  in  Scotland  the 
preparation  of  these  writs,  in  so  far  as  they  relate  to  the  many 
intricate  questions  that  arise  in  partnership  law.  But  after  a  con- 
siderable progress  had  been  made  in  collecting  and  arranging  the 
necessary  materials,  the  author  was  induced  to  abandon  his  inten- 
tion from  the  following  considerations.  Any  one  who  is  practically 
acquainted  with  our  existing  forms  of  process  and  pleading,  and 
who  has  chosen  to  compare  them  with  the  corresponding  machinery 
employed  in  other  legal  systems,  cannot  fail  to  be  satisfied  that 
some  very  important,  and  it  may  be  radical,  changes  are  necessary 
to  enable  our  forensic  business  to  be  carried  on  with  the  despatch, 
cheapness,  and  precision  attained  elsewhere,  and  which  the  people 
of  this  country  are  entitled  to  demand.  It  may  indeed  be  said,  that 
the  present  system  only  exists  by  sufferance,  and  will  give  place  to 
another,  whenever  the  mercantile  community  are  sufiiciently  alive 
to  their  interests.  If,  therefore,  these  views  be  at  all  well  founded, 
any  minute  analysis  of  the  existing  forms  could  serve  little  good 
purpose.  But  apart  from  this,  the  author  soon  became  satisfied, 
that  in  the  absence  of  any  separate  Scotch  law  work  on  pleading, 
to  which  reference  might  be  made  for  the  exposition  of  its  general 
principles,  it  would  be  impossible  to  explain  their  application  to  the 
law  of  partnership  in  an  intelligible  manner,  without  entering  into 
a  full  examination  of  the  whole  theory  and  practice  of  the  system 
of  pleading  presently  adopted  in  Scotland, — an  undertaking  which 
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would  greatly  exceed  the  limits  and  design  of  the  present  work. 
For  these  reasons  he  has  been  induced  to  suppress  a  considerable 
part  of  the  manuscript;  but  while  doing  so,  he  has  thought  it  proper 
to  embody  in  the  present  chapter  some  general  observations  on  the 
principles  of  pleading,  which,  taken  in  connection  with  the  forms 
thrown  into  the  Appendix,  may  be  found  useful  guides  in  cases 
involving  partnership  law.  These  observations,  it  may  be  stated, 
are  intended  to  apply  more  immediately  to  the  procedure  before  the 
Supreme  Court. 
Objects  of  In  every  lawsuit,  the  Court  has  to  determine  two  things,  viz.  the 

p  ea  ing.  question  to  be  decided,  and  the  decision  to  be  pronounced.     When 

the  first  of  these  has  been  properly  determined,  the  ascertainment 
of  the  second  ought  not  to  present  much  difficulty,  provided  proper 
machinery  be  available  for  ascertaining  matter  of  fact,  and  provided 
the  existing  body  of  laws  be  sufficiently  comprehensive  and  precise. 
In  France  and  some  other  countries  which  enjoy  the  benefits  of  a 
code,  questions  of  disputed  law  are  of  comparatively  rare  occurrence. 
Much  difficulty  has  always,  however,  been  felt  in  every  system  of 
jurisprudence  in  determining  what  is  the  real  point  for  decision;  the 
litigants  themselves  frequently  labouring  under  the  most  erroneous 
and  conflicting  impressions  on  the  matter.  To  ascertain  this  is  the 
main  object  of  the  pleadings ;  and  the  comparative  merits  of  dif- 
ferent systems  of  pleading  are  to  be  judged  of  by  the  certainty  and 
rapidity  with  which  they  accomplish  this  object. 
Special  According  to  the  system  adopted  for  ages  in  England,  and  pro- 

piea     g.  bably  also  in  ancient  Rome,  the  issues  both  of  fact  and  law  evolve 

themselves  spontaneously.  In  obedience  to  certain  rules,  each  party 
states  his  own  case,  and  meets  that  of  his  opponent  in  successive 
pleadings,  until  all  irrelevant  matter  is  cleared  away,  and  the  pure 
questions  of  fact  or  law  emerge  for  decision. 

This,  which  is  termed  the  system  of  special  pleading,  .has 
generally  been  found  to  work  well,  when  not  strained  by  technical 
refinements  or  metaphysical  subtleties  ;  and  simplified  as  it  now  is 
in  modern  English  practice,  it  seems  to  give  general  satisfaction. 
From  the  meagre  records  which  have  come  down  to  us  of  our 
own  ancient  procedure,  there  is  reason  to  believe  that  a  system  of 
special  pleading  once  existed  in  Scotland,  very  similar  to  that  which 
has  been  preserved  and  developed  in  England,  and  that  it  was 
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gradually  overlaid  and  ultimately  obliterated  by  precedents  intro- 
duced from  continental  sources.  But  however  this  may  be,  it  is 
certain  that,  from  a  period  anterior  to  the  age  of  Lord  Stair,  a 
system  of  pleading  involving  a  theory  essentially  different  was  in 
use,  and  has  continued  down  to  the  present  day  to  be  the  charac- 
teristic of  our  forensic  procedure. 

According  to  this  latter  system,  both  parties  to  the  action  are  Pleading  at 
allowed  to  make  such  averments  as  they  deem  necessary  to  bring  ^^^  ' 
their  respective  cases  fully  before  the  Court,  without  being  much 
controlled  or  guided  by  technical  rules  or  recognised  formulce ;  and 
when  the  record  is  closed,  the  questions  of  fact  or  law  which  form 
the  real  subjects  in  dispute,  are  extracted  by  the  Court  from  the 
materials  it  furnishes,, after  hearing  the  views  and  arguments  sub- 
mitted by  the  contending  litigants.  This  system  of  procedure, 
which  has  been  termed  pleading  at  large,  has  much  to  recommend 
it  in  theory,  and  would  no  doubt  work  well  in  practice  if  the  plead- 
ings were  always  framed  by  men  of  sound  legal  knowledge  and 
long  experience  in  forensic  practice ;  but  since  these  qualifications 
cannot  always  be  secured,  it  frequently  produces  records  of  a  con- 
fused and  irrelevant  description,  in  which  the  real  points  at  issue 
are  hard  to  be  discovered,  if  indeed  they  have  not  been  omitted 
altogether.  As  a  palliative  to  these  evils,  which  are  probably  in- 
separable from  every  system  of  pleading  at  large,  important  amend- 
ments were  formerly  allowed  to  be  made  on  the  initial  writs,  and 
elaborate  and  argumentative  written  pleadings  were  allowpd  or 
encouraged  after  what  might  be  properly  termed  the  record  had 
been  completed.  These  corrections,  which  in  some  form  or  other 
appear  to  be  necessary  adjuncts  to  a  system  of  pleading  at  large, 
tended  in  a  certain  degree  to  abate  the  evils  in  question ;  but  being 
found  to  be  accompanied  by  others  of  equal  magnitude,  they  were 
ultimately  abolished  by  statute. 

As  matters  now  stand,  the  existing  system  of  pleading  in  Disadvantages 
Scotland  appears  to  combine  the  disadvantages  both  of  special  system. 
pleading  and  of  pleading  at  large,  without  the  benefits  peculiar  to 
either.  On  the  one  hand,  the  pleader  is  required  to  state  his  case 
from  the  outset  with  all  the  exact  relevancy  which  a  system  of 
special  pleading  demands,  but  affords  mechanical  means  for  attain- 
ing ;  on  the  other,  he  is  required,  in  conformity  with  the  principle 
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of  pleading  at  large,  to  exercise  his  own  judgment  in  the  original 
statement  of  his  case,  but  is  not  allowed  to  make  such  subsequent 
amendments  as  the  efBcient  working  of  that  system  of  pleading 
seems  to  demand.  In  a  considerable  number  of  cases,  when  the 
issues  involved  are  simple,  the  evil  consequences  of  this  mixed 
system  do  not  make  themselves  sensibly  felt ;  but  in  cases  of  intri- 
cacy, such  as  those  which  frequently  arise  when  the  partnership 
relation  is  involved,  an  error  of  judgment  in  the  preparation  of 
the  initial  writs  frequently  produces  much  unnecessary  delay,  and 
ruinous  expense  at  subsequent  stages  of  the  cause,  and  sometimes 
even  eventuates'  in  a  total  miscarriage  of  justice.  To  obviate  these 
possible  contingencies,  the  following  suggestions  are  submitted  as 
practical  guides  in  the  preparation  of  pleadings. 

In  the  first  place,  the  practitioner  should  consider  whether  the 
state  of  matters  complained  of  admits  of  any  remedy  by  judicial  inter- 
vention ;  for,  as  we  have  already  seen,  there  are  some  cases  in  which 
the  courts  will  not  interfere  between  a  company  and  its  members. 
If  the  case  appears  to  be  one  for  judicial  intervention,  he  should 
next  set  himself  to  ascertain  what  is  the  proper  remedy  in  the  par- 
ticular circumstances,  since  it  will  generally  turn  out  that  one 
remedy  only  is  competent,  and  that  even  where  there  are  several, 
one  is  greatly  to  be  preferred  to  the  others,  as  being  the  most 
commodious,  speedy,  and  effective.  While  making  up  his  mind  on 
these  matters,  and  at  all  events  before  any  proceedings  are  taken, 
he  ought  to  satisfy  himself  as  to  what  propositions  in  fact  and 
what  propositions  in  law  it  is  necessary  to  make  out  in  order 
that  the  remedy  contemplated  may  be  obtained.  The  best  and 
surest  method  of  doing  this,  is  to  draw  out  in  a  logical  form 
the  legal  principles  which,  if  sound,  warrant  the  conclusion  of 
the  action  he  proposes  to  raise,  and  to  state  in  the  form  of  issues 
the  propositions  in  fact  which,  if  established,  will  allow  those 
legal  principles  to  come  into  play.  If,  after  due  consideration, 
it  appears  that  the  facts  or  the  law  of  the  case  will  not  warrant 
the  conclusions  necessary  for  the  legal  remedy  contemplated,  he 
ought  to  consider  whether  some  other  remedy  is  not  available ; 
but  if  none  such  is  to  be  found,  his  duty  appears  plain — to  advise 
his  employer  that  the  case  shouldnot  be  proceeded  with. 

If,  however,  he  is  satisfied  that  the  issues  of  fact  and  the  pro- 
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positions  in  law  which  he  has  drawn  out,  are  suflficient  to  warrant 
the  remedy  for  which  he  intends  to  apply,  he  will  be  in  a  position 
to  draw  the  summons  or  other  initial  writ  without  much  danger  of 
having  the  proceedings  dismissed  at  a  subsequent  stage  for  want  of 
relevancy.  In  preparing  the  summons,  care  must  be  taken  to  libel  Summons, 
the  company,  whether  it  appear  as  pursuer  or  defender,  in  the  mode 
required  by  the  law  of  Scotland  in  the  circumstances  of  the  par- 
ticular case.  All  questionable  or  unusual  modes  of  libelling  should 
be  avoided.  The  conclusions  ought  to  cpntain  the  remedy  sought, 
or,  in  other  words,  what  the  Court  is  asked  to  do,  stated  in  a  brief 
and  distinct  manner.  Well-established  words  of  style  should  be 
adopted  when  they  are  suitable.  But,  so  far  as  possible,  multiform 
or  alternative  conclusions  should  be  avoided.  They  often  create 
much  unnecessary  embarrassment  ;  and  it  is  important  to  observe, 
that  the  introduction  of  statements  of  fact  into  the  statutory  part 
of  the  summons  is  not  only  contrary  to  the  existing  regulations, 
but  is  fraught  with  danger  at  subsequent  stages  of  the  cause. 

The  condescendence  ought  to  be  framed  by  expansion  of  the  Condescen- 
issue  or  issues  already  resolved  on,  as  in  this  way  only  can  relevancy 
be  secured.  It  should  contain  nothing  beyond  a  pure  statement 
of  fact.  This  statement  ought  to  be  sufficiently  expanded  to  make 
the  cause  of  action  easily  intelligible,  and  to  give  the  opposite  party 
due  notice  of  the  evidence  intended  to  be  led.     Such  documentary  , 

evidence  as  is  relied  on  ought  to  be  briefly  referred  to,  and  when 
possible  produced.  Anything  beyond  this  is  unnecessary,  and  may 
prove  injurious.  Amplifications  and  repetitions  serve  no  good 
purpose,  and  tend  to  obgcure  the  relevancy.  Pleadings  are  some- 
times prepared  as  if  with  the  view  of  enlisting  the  sympathies  of 
the  Court,  or  producing  a  favourable  impression  at  the  outset. 
Such  devices,  it  need  hardly  be  remarked,  are  as  puerile  as  they  are 
delusive.  It  is  safer  to  understate  than  to  overstate  a  case.  The 
statements  ought  to  be  pointed  and  clear.  Ambiguous  expressions, 
made  with  the  view  of  being  twisted  into  conformity  with  any 
contingency  that  may  ultimately  emerge,  are  not  only  unworthy  of 
the  pleader,  but  are  highly  dangerous,  as  they  may  seriously  affect 
the  relevancy,  and  are  just  as  likely  to  be  turned  against ,  their 
author  as  in  his  favour.  The  same  observations  apply  to  all  state- 
ments intended  to  entrap  the  opposite  side  into  unguarded  admis- 
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sions.     The  legal  propositions  which  were  drawn  up  at  the  outset 
ought  to  form  the  pleas  in  law. 

The  same  general  principles  and  rules  apply,  mutatis  mutandis, 
to  the  construction  of  the  pleadings  for  the  defence.  It  is  not  an 
uncommon  practice  to  frame  the  defence  in  such  a  way  as  to  throw 
the  onus  of  proving  everything  on  the  ptursuer.  Apart  from  other 
considerations,  it  is  very  doubtful  whether  such  a  course  is  defensible 
even  on  the  ground  of  policy.  If  a  defender  profess  ignorance 
of  that  which  he  must  know,  his  statement  may  be  taken  as  an 
admission ;  and  even  if  he  should  succeed  in  casting  the  onus  on 
his  opponent,  the  result  in  modern  practice  will  generally  be  to 
accumulate  useless  expense.  In  no  case  can  a  good  cause  be  bene- 
fited by  undue  reticence. 

There  is  a  class  of  cases  in  which  the  remedy  sought  is  to  a 
certain  extent  within  the  equitable  discretion  of  the  Court.  Grant- 
ing of  interdict,  appointment  of  judicial  factors,  giving  decree  ad 
factum  prcsstandum,  and  numerous  other  proceedings,  fall  under  this 
category.  In  the  old  Roman  system  such  matters  were  competent 
only  to  the  praetor ;  and  in  the  English  and  some  other  modern 
systems  of  jurisprudence,  they  form  a  considerable  part,  though  by 
no  means  the  whole,  of  the  duties  of  courts  of  equity. 

The  distinction  thus  drawn  between  the  legal  and  the  equitable 
jurisdictions  is  of  much  more  importance  than  is  generally  supposed, 
since  it  represents,  and  indeed  necessitates,  an  important  difference 
in  the  functions  of  the  tribunals.  In  cases  falling  under  the  legal 
jurisdiction,  the  functions  of  the  courts  are  little  more  than  mini- 
sterial. Their  duties  are  to  see  that  the  prescribed  machinery  for  the 
ascertainment  of  the  facts  works  properly,  and  to  apply  the  existing 
law  to  those  facts  when  so  ascertained.  In  such  matters  there  is 
no  room  for  discretion,  since  no  considerations  can  modify  facts,  and 
no  private  opinions  ought  to  affect  law.  In  cases,  again,  of  an  equi- 
table description,  the  functions  of  the  courts  are  necessarily  more 
or  less  of  a  discretionary  kind.  They  ought  to  have  no  power  to 
make  laws  in  the  proper  sense  of  the  word ;  but  numerous  cases 
must  always  exist  in  which  it  is  for  the  courts  to  determine  whether 
they  will  interfere  at  all,  to  what  extent  they  will  interfere,  and 
what  form  their  interference  will  take.  Such  is  the  complexity 
and  endless  variety  of  human  affairs,  that  no  code  can  be  formed 
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containing  provisions  applicable  to  every  case  which  may  emerge  ; 
and  although  the  area  for  judicial  discretion  may  by  force  of  pre- 
cedents be  much  narrowed,  no  system  of  jurisprudence  could  be 
regarded  as  complete  which  did  not  in  some  form  or  other  provide 
for  the  exercise  of  a  discretionary  power. 

In  the  Scottish  and  some  other  systems  of  jurisprudence,  the 
same  tribunals  administer  both  law  and  equity.  In  theory,  this 
arrangement  appears  to  have  many  advantages  ;  but  it  is  doubtful 
whether  these  are  not  counterbalanced  by  difficulties  of  a  practical 
kind.  The  advantages  which  a  separation  of  the  courts  is  calculated 
to  give  are  much  obscured,  where,  as  in  England,  matters  originally 
equitable  have  long  since  by  force  of  precedent  attained  the  fixity  of 
law,  but  still  continue  to  be  dealt  with  by  the  equitable  tribunals. 

But  whether  the  legal  and  the  equitable  jurisdictions  be  entrusted  tws  distiuo- 
to  the  same  or  to  different  courts,  a  broad  distinction  must  always  the  pleadings. 
be  drawn  between  the  principles  of  pleading  applicable  to  the  two 
classes  of  cases.  Where  the  function  of  the  Court  is  simply  to 
ascertain  the  fact  and  to  apply  the  law,  nothing  more  should  be 
stated  on  record  than  is  necessary  to  make  the  action  relevant,  and 
to  give  the  opposite  party  due  notice  of  what  is  intended  to  be 
proved.  When,  again,  an  equitable  remedy  is  sought,  it  is  obviously 
necessary  that  the  statement  be  much  more  full  and  minute,  other- 
wise the  Court  will  not  be  put  in  possession  of  the  requisite  materials 
to  determine  satisfactorily  how  far  and  in  what  manner  its  functions 
should  be  exercised.  This  distinction  is  to  a  certain  extent  recog- 
nised by  the  existing  system  of  pleading  in  the  Scottish  courts, 
inasmuch  as  proper  jury  causes  generally  originate  by  summons, 
and  those  which  more  properly  fall  under  the  equitable  jurisdiction 
are  in  many  cases  brought  into  Court  by  petition.  It  would  be  a 
great  improvement  if  this  distinction  were  made  applicable  to  all 
cases.  It  would  also  be  very  desirable,  if,  while  the  short  procedure 
of  closing  on  a  single  revisal  were  rigorously  enforced  in  jury  causes, 
greater  facilities  for  written  pleadings  were  conceded  in  equitable 
suits.  The  old  forms  of  procedure,  ill  adapted  as  they  were  for  the 
former  class  of  cases,  were  certainly  more  suitable  than  the  modern 
forms  for  the  requirements  of  the  latter. 

But  though  the  pleader  ought,  in  all  cases  where  he  seeks  the  Practical  rules 

.     ■•  -I     •  .(■!/-(  11'  a?-n™  equitable 

equitable  intervention  oi  the  Court,  to  make  ms  statement  sutiicientJy  pleadings. 


616  PLEADINGS.  [Book  IV. 

exhaustive  to  put  the  Court  in  possession  of  all  the  facts  necessary 
to  justify  his  application,  regard  must  be  had  to  the  principles  indi- 
cated when  treating  of  the  action  at  law.     It  must  be  borne  in  mind, 
that  what  the  Court  requires  is  not  a  rhetorical,  vituperative,  or 
coloured  statement  of  the  case,  but  a  bare  recital  of  the  facts  in 
respect  of  which  the  remedy  prayed  for  is  desired.     Verbosity  and 
amplification  weaken  while  they  obscure  the  relevancy  of  the  state- 
ments ;   exaggeration  tells  against  the  application  when  the  facts 
come  to  be  cleared  up  ;  and  argument  is  not  only  contrary  to  the 
rules  of  pleading,  but  is  manifestly  out  of  place ;  since,  if  the  facts, 
when  properly  stated,  do  not  move  the  Court  to  grant  the  remedy 
desired,  no  inferential  deductions  ought  to  have  that  effect.   Though 
the  practice  of  the  Scottish  courts  has  not  elaborated  a  series  of 
forms  for  the  guidance  of  the  practitioner  in  equitable  pleading,  yet 
many  good  styles  of  petitions,  etc.,  exist,  which  ought  always  to  be 
followed  when  they  can  be  made  available. 
Unsuitableness         The  system  of  pleading  at  large  may,  under  proper  regulations, 
iarg6^for"jary     ^^  made  to  work  with  tolerable  success  in  courts  where  matter  of 
fact  is  ascertained  by  the  judge  or  on  commission ;  but  it  seems 
altogether  unsuitable  where  this  has  to  be  done  by  the  intervention 
of  a  jury.     Accordingly,  it  never  existed  in  England,  and  it  would 
seem  that  it  found  its  way  into  Scotland  at  the  time  when  the  trial 
by  assize  in  civil  causes  was  falling  into  disuse.     It  is  remarkable 
that  in  criminal  procedure,  where  trial  by  jury  was  retained,  the 
libel  has  always  continued  to  be  framed  in  conformity  with  the 
principles  of  special  pleading.     When  jury  trial  in  civil  causes  was 
reintroduced  into  this  country,  it  was  conceded  on  all  hands  that  the 
existing  forms  of  pleading  were  entirely  inapplicable ;  but  instead 
of  importing  for  the  preparation  of  such  causes  as  were  designated 
for  jury  trial  the  English  forms  of  special  pleading,  or  providing 
some  machinery  whereby  the  record  might  be  so  adjusted  as'  to  be 
sent  like  a  criminal  libel  to  the  knowledge  of  the  assize,  the  Legis- 
lature, for  reasons  which  appeared  cogent  at  the  time,  directed  that 
the  questions  of  fact  should  be  artificially  extracted  from  the  record 
prepared  in  accordance  with  the  existing  forms,  and  should  be  laid 
before  the  jury  in  the  form  of  issues.     The  evil  consequences  of 
this  half  measure  have  continued  to  make  themselves  felt  down  to 
the  present  day,  and  form  one  great  cause  of  the  aversion  and  dis- 
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trust  with  which  trial  by  jury,  in  itself  the  most  searching  and 
efficient  mode  of  ascertaining  fact  ever  invented,  still  continues  to 
be  regarded  in  Scotland.  However  well  a  record  may  be  framed, 
it  is  always  a  matter  of  more  or  less  nicety  to  extract  from  it  all  the 
questions  of  fact  which  are  pertinent  to  the  cause,  and  to  cast  them 
into  the  distinct  yet  brief  forms  of  expression  which  an  issue  requires. 
When  this  process  has  not  been  attempted  till  after  the  record  is  com- 
pleted, and  more  particularly  where  the  pleadings  are  loose  and  con- 
fused, the  task  often  becomes  extremely  difficult,  sometimes  hopeless. 
Even  when  it  has  been  accomplished  in  appearance,  it  sometimes 
turns  out  when  too  late  that  the  adjusted  issue  does  not  exhaust  the 
matters  of  fact  actually  in  dispute,  or  applies  to  something  similar  but 
different.  Euinous  expense,  and  occasional  miscarriage  of  justice, 
are  the  consequences  to  the  litigants.  From  the  complexities  inci- 
dent to  causes  involving  the  partnership  relation,  such  results  are 
more  to  be  apprehended  in  that  class  of  cases  than  in  any  other. 

The  only  preservative  against  such  contingencies  appears  to  be  a  Practical  rules 
strict  adherence  to  the  rule  already  laid  down, — to  draft  the  issues 
before  drawing  the  summons ;  so  that  instead  of  extracting  the  issues 
out  of  the  record,  the  record  itself  may  be  framed  by  mere  expan- 
sion of  the  issues.  In  this  way  the  two  dangers  to  be  apprehended 
by  the  practitioner — irrelevant  statements  and  unsuitable  issues — 
will  be,  with  ordinary  care,  in  a  great  measure  provided  against. 

The  practice  of  the  Court  as  to  the  form  of  issues  has  under-  issues. 
gone  great  modifications,  so  that  precedents  drawn  from  the  earlier 
cases  are  no  longer  to  be  relied  on.  At  one  time,  splitting  up  of 
the  questions  of  fact  into  a  multiplicity  of  issues  appears  to  have 
been  encouraged  or  allowed.  Latterly,  a  more  connected  and  close 
form  of  statement  has  been  sanctioned  or  required.  Indeed,  it 
is  obvious  that  a  multiplicity  of  issues  is  not  only  apt  to  perplex 
the  jury,  but  is  very  likely  to  create  embarrassment  when  the 
verdict  comes  to  be  applied.  In  general,  issues  may  be  so  adjusted 
as  to  present  all  the  questions  of  fact  in  one  or  two  queries  (a). 

The  pursuer  of  the  action  is  generally,  but  not  always,  the  pursuer  Pursuer  of  the 
of  the  issues  ;  the  latter  is  the  party,  the  success  of  whose  conten- 
tion depends  on  certain  facts  being  established.     Thus,  the  pursuer 

(a)  See  Cleland  v.    Weir,  1847,    6      1855,  2  Macq.  .342 ;  Cullen  v.  Blaah, 
Bell's   App.   70  ;    Morgan  v.  Morris,      1852,  1  Macq.  374. 
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of  an  action  for  partnership  profits  stands  as  .pursuer  of  the  issu6  of 
partnership.  The  defender  in  an  action  of  payment  for  services, 
when  he  pleads  partnership  in  defence,  stands  pursuer  of  the  issue 
to  that  effect. 

When  once  issues  have  been  adjusted,  they,  and  not  the  record, 
become  the  test  of  what  their  pursuer  undertakes  to  prove ;  so  that 
it  is  always  for  his  interest  to  limit  their  contents  as  far  as  possible, 
consistently  with  the  condition  that  an  affirmative  verdict  will  be 
exhaustive  of  what  success  in  his  action  or  defence  requires  him  to 
prove.  Thus,  in  an  action  of  accounting  between  alleged  partners, 
where  the  defence  is  no  partnership,  the  pursuer  would  not  be 
required  to  put  in  issue  the  particular  manner  in  which  the  alleged 
contract  was  entered  into ;  but  he  would  have  to  put  his  alleged 
share  in  issue,  since,  without  determining  this,  termini  habiles  for 
applying  the  verdict  would  not  exist. 

If  the  principal  issues  are  correctly  framed,  counter  issues  are 
seldom  necessary,  since  the  defender's  case  is  generally  a  mere 
negation  of  that  which  the  pursuer  has  to  establish.  Counter 
issues  are  less  required  in  the  present  practice  than  they  were  for- 
merly ;  and  it  is  manifestly  for  the  interests  of  the  defender  to  force 
the  pursuer  to  take  such  issues  as  may  render  a  counter  issue  on 
his  part  unnecessary.  Sometimes,  however,  they  are  unavoidable. 
This  happens  wherever  the  pursuer's  case  is  such,  that  an  affirmation 
of  the  only  issues  he  can  be  compelled  to  take  would  entitle  him  to 
prevail,  unless  for  some  counter  facts  which  the  defender  is  entitled 
to  plead,  but  which  it  lies  on  him  to  establish ;  or,  as  it  may  be 
otherwise  expressed,  a  counter  issue  is  requisite  whenever  the 
defender,  if  he  admitted  the  facts  stated  by  the  pursuer,  could  only 
prevail  by  taking  an  issue  himself.  Thus  where,  in  an  action  for 
calls,  the  defence  is  a  denial  of  membership,  and  also  that  the  de- 
fender had  been  induced  to  take  shareS  by  false  and  fraudulent 
representations  on  the  part  of  the  company,  a  counter  issue  to  that 
effect  will  be  necessary  (a) ;  and,  in  like  manner,  if,  in  defence  to 
an  action  of  reduction  of  a  partnership  contract  on  the  ground  of 
misrepresentation,  homologation  be  pleaded,  the  defender  must  take 
a  counter  issue  (b).     It  must  be  admitted,  however,  that  the  ques- 

See  Gall  v.  Bird,  1855,  17  D. 


(a)  National  Ex.  Co.  v.  Dreuj  and 
Dick,  1861,  23  D.  1278. 


ib) 
1027. 
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tion,  whether  a  defender  requires  to  take  a  counter  issue  or  not,  is 
one  as  to  which  rules  applicable  in  all  cases  have  not  yet  been 
evolved.  The  matter  is  very  much  within  the  discretion  of  the 
Court  (a). 

Sometimes  issues  may  be  greatly  simplified  by  prefixed  admis-  Prefixed 
sions.  In  many  cases,  however,  the  justice  of  the  case  will  be  best 
attained  by  allowing  the  whole  facts  to  come  out  before  the  jury ; 
and  therefore  the  Court  is  not  in  use  to  compel  a  party  to  allow 
every  admission  which  he  may  have  made  on  record  to  be  prefixed 
to  the  issues. 

According  to  modern  practice,  the  objects  of  the  record  in  a  Adjusted 
jury  cause  are  understood  to  be  to  afford  relevant  materials  out  of  controlled  by 
which  the  issues  may  be  extracted,  and  to  give  notice  to  the  parties 
of  the  nature  of  the  evidence  to  be  adduced  at  the  trial,  so  as  to 
prevent,  surprise.  When,  therefore,  the  issues  have  once  been 
finally  adjusted,  they  stand  by  themselves ;  and  it  does  not  seem 
competent  to  refer  to  the  record  for  the  purpose  of  limiting  or 
controlling  them.  A  party  may,  however,  object  to  the  admission 
of  any  evidence  of  which  the  record  did  not  give  him  reasonable 
notice. 

Several  forms  of  issues  applicable  to  partnership  questions  will 
be  found  in  the  Appendix,  accompanied  with  explanatory  observa- 
tions ;  so  that  any  further  reference  to  this  subject  in  the  present 
chapter  appears  unnecessary. 

(o)  Knox  V.  Crawford,  1862,  24  D.  1088. 
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CHAPTER    XIII. 

EXECUTORIALS. 
Their  nature      The  executorials  of  the  law  are  the  leeal  proceedings  or  process  by 

and  objects.  p  .    , 

which  the  sentences  or  decrees  of  a  competent  court  are  carried 
out,  or  a  nexus  is  laid  over  the  person  or  property  of  an  alleged 
debtor,  until  such  decrees  have  been  obtained  and  put  to  execution. 
These  writs  are  in  Scotland  technically  termed  diligence ;  and  with 
reference  to  their  objects  and  nature,  are  divided  into  two  classes, 
viz.  diligence  in  execution,  and  diligence  in  security. 
Different  kinds         Diligence   in   execution    comprehends    execution    against  the 

of  diligence.  i-      i        i   i  ...  .  , 

person  oi  the  debtor,  viz.  imprisonment  or  '  caption  ;  execution 
against  his  personal  property,  viz.  poinding,  and  arrestment  followed 
by  furthcoming  ;  and  execution  against  his  real  estate,  viz.  adjudi- 
cation and  poinding  of  the  ground.  Diligence  in  security  com- 
prises imprisonment  on  a  meditatione  fugce  warrant,  arrestment  to 
attach  moveables,  and  inhibition  and  adjudication  in  security  to 
throw  a  nexus  over  heritage.  Besides  these,  the  law  of  Scotland 
allows  arrestment  to  be  used  as  a  means  of  founding  jurisdiction ; 
and  arrestment  of  the  debtor's  person  when  in  meditatione  fugce  may 
also  be  resorted  to  for  the  same  purpose. 
English  forms  In  England,  diligence  receives  the  general  name  of  'process;^ 

but  particular  forms  of  it,  in  allusion  to  their  nature  and  purposes, 
are  also  designated  as  execution  and  attachment.  It  should  seem 
that  anciently  the  executorials  of  the  law  were  very  similar  in  both 
countries ;  but  now,  of  a  long  time,  they  have  gone  on  diverging 
from  each  other  in  an  ever-increasing  ratio,  partly  by  usage  and 
partly  by  legislative  interference,  until  their  original  resemblance 
has  become  greatly  destroyed  or  obscured.  So  much  is  this  the 
case,  that  any  reasoning  from  one  to  the  other  is  almost  certain  to 


of  execution. 
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lead  to  confusion  and  error ;  and  there  is  nothing  of  which  the 
Scottish  lawyer  ought  to  be  more  distrustful  than  any  reference  to 
English  cases  as  precedents  in  relation  to  questions  of  diligence. 
Nor  does  this  danger  exist  only  where  the  decision  has  proceeded 
avowedly  on  the  peculiar  principles  and  practice  of  English  law  in 
relation  to  such  matters ;  it  is  also  to  be  apprehended  whenever 
there  is  reason  to  believe  that  they  have  in  any  way  affected  even 
indirectly  the  ratio  decidendi, — a  circumstance  which,  on  careful 
examination,  will  be  found  to  occur  much  more  frequently  than 
might  at  first  sight  be  expected.  It  might  be  supposed  that  the 
danger  indicated  would  be  most  effectually  guarded  against  by 
simply  ignoring  all  acquaintance  with  the  English  forms  and  prin- 
ciples of  execution  ;  but  when  it  is  remembered  that  English  cases 
are  continually  quoted  and  referred  to  not  only  in  the  Court  of 
Session,  but  also  in  the  House  of  Lords,  which  there  is  reason  to 
believe  contain  more  or  less  of  this  element,  it  seems  that  the  danger 
will  be  more  effectually  prevented  by  obtaining  such  a  general 
notion  of  the  English  principles  and  forms  of  execution  as  will 
enable  the  Scottish  lawyer  to  understand  and  appreciate  the  more 
important  respects  in  which  they  differ  from  those  recognised  in 
his  own  system.  With  this  object,  an  outline  of  what  in  English 
law  corresponds  to  the  Scottish  forms  of  diligence,  will  be  found  in 
the  subjoined  note,  and  we  shall  besides  advert  to  the  subject  as 
occasion  may  serve  (a). 

(a)  When  in  England  final  judg-  he  may  afterwards  proceed  against  his 

ment  has  been  signed,  the  judgment  debtor's  person  or  real  estate ;  but  if 

creditor  may  in  general  issue  execu-  he  resort  to  imprisonment,  he  cannot 

tion  against  the  person  of  his  debtor  afterwards  seize  his  debtor's  goods  or 

by  the  writ  of  capias  ad  satisfaciendum,  lands,  even  if  he  should  consent  to 

commonly  known  as  the  ca.  sa.     The  liberation :  for  imprisonment  on  a  ca. 

personal  estate  may  be  seized  by  the  sa.  is  held,  as  the  phrase  imports,  to 

writ  of  fieri  facias,  or  fi.  fa.,  and  the  be  a  satisfaction  for  the  debt,  unless 

realty  by  the  writ  of  elegit.     All  these  the  debtor  die  in  prison,  escape,  or  be 

writs  must  be  executed  by  bailiffs  or  rescued  ;   and  when  the  debtor's  real 

sheriff-of&cers,  under  the  authority  of  estate  has  been  taken  in  execution,  the 

the  Sheriff  of  the  county,  who  is  re-  creditor  cannot  have  recourse  against 

sponsible  for  any  irregularity  in  the  his  person  or  personal  estate, 

procedure.     Contrary  to  the  Scottish  After  signing  judgment,  the  credi- 

practice,  these  writs  cannot  in  general  tor  may  find  out  what  debts  are  owing 

be   executed  concurrently  ;    but    the  to  his  debtor,  by  obtaining  an  order 

judgment  creditor  must  make  his  elec-  for  his  oral  examination  ;  and  by  cer- 

tion.     If  he  take  the  personal  estate,  tain    procedure    he    may   afterwards 
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In  examining  the  Scottish  executorials  in  so  far  as  they  are 
available  for  or  against  partnerships,  companies,  corporations,  and 
their  members,  it  will  be  necessary  to  consider  most  of  the  forms 
of  diligence  under  their  separate  titles ;  but  before  proceeding  to 
do  so,  some  general  considerations  will  demand  attention,  and  with 
these  the  remainder  of  the  present  chapter  will  be  occupied. 


I.   DILIGENCE  AT  THE  COMPANY'S  INSTANCE. 


General 
principles. 


The  company  being,  as  we  have  already  seen,  a  quasi  person  in 
law,  separate  from  the  members  of  which  it  is  composed,  it  may 
competently  use  diligence  not  only  against  its  debtors  among  the 
public,  but  also  against  such  of  its  own  partners  as  stand  to  it  in 
that  relation. 

Inasmuch,  however,  as  it  is  not  a  corporation,  and  therefore 
has  not  the  privilege  of  suing  in  the  descriptive  or  proper  name, 
so  neither  has  it  the  power  of  doing  diligence  in  this  manner ;  but 
must  appear  after  the  same  manner  in  using  diligence  as  if  it  were 


attach  and  recover  suoli  debts  from 
the  garnisliee  (arrestee).  If  the  debtor 
has  any  Government  stock,  funds,  or 
annuities,  or  any  shares  in  a  public 
company,  standing  in  his  name,  a 
judge  may  make  the  judgment  debt  a 
charge  on  such  stock  or  other  interest. 

Decrees  in  Chancery  must  state  the 
time  within  which  the  party  is  to  do 
what  is  ordered ;  and  after  service, 
the  decree  may  be  enforced  by  writ  of 
attachment  against  his  person.  If  he 
cannot  be  found,  or  on  being  taken, 
refuses  to  comply  with  the  order,  a 
commission  of  sequestration  may  issue 
against  his  estate  and  effects.  If  the 
decree  order  payment  of  a  sum  of 
money  within  one  month,  it  may  be 
enforced  hyji.  fa.  or  elegit  at  common 
law ;  and  in  any  case,  such  a  decree 
may  be  registered  in  the  Court  of 
Common  Pleas  so  as  to  bind  the  de- 
fendant's lands. 

In  the  County  Courts,  the  judge 
generally  fixes  a  time  within  which 
the  debt   must  be  paid ;   and    after 


judgment,  a  Ji.  fa.  may  issue  if  the 
debt  is  not  paid  within  the  time  speci- 
fied, If  the  debtor  has  no  goods,  the 
judge  may  in  certain  cases  commit 
him  to  prison  for  a  period  not  exceed- 
ing forty  days.  This  imprisonment  is 
not,  however,  a  satisfaction  for  the  debt. 

Until  judgment  is  signed,  the  law 
of  England  does  not  in  general  afford 
the  creditor  the  means  of  attaching  in 
security  either  the  personal  or  real 
estate  of  his  alleged  debtor.  In  other 
words,  there  is  nothing  now  in  Eng- 
lish law  corresponding  to  arrestment 
on  the  dependence,  to  inhibition,  or 
to  adjudication  in  security.  When, 
however,  a  judgment,  decree,  rule,  or 
order  is  signed,  it  may  be  registered, 
and  then  becomes  ipso  facto  a  charge 
on  aU  the  real  estate  of  the  judgment 
debtor,  creating  in  effect  a  statutory 
mortgage. 

Jurisdiction  cannot  be  created  by 
arrestment  of  goods  belonging  to  the 
debtor  in  the  hands  of  third  parties, 
except  by  ancient  custom  in  the  city 
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raising  action.  That  is  to  say,  the  diligence  must  either  proceed  in 
name  of  all  the  members  composing  the  company ;  in  the  company 
name  with  joinder  of  at  least  three  partners,  if  the  partnership 
consist  of  so  many ;  or  in  the  social  name,  which  embraces  those  of 
individuals  (a). 

The  question  is  often  asked,  whether  a  company  may  not  do  Diligence  in 
diligence  in  name  of  its  manager  or  other  officials.     In  answer  to  officials. 
this,  it  may  be  sufficient  to  observe,  that  as  the  law  always  requires 
much  greater  exactness  in  diligence  than  in  ordinary  action,  it  is 
obvious  that  diligence  at  the  instance  of  the  company  in  such  a 
form  must,  as  a  rule,  be  incompetent  (b). 

Oases  no  doubt  may  be  found  where,  ex  equitate,  the  Court  has  Effect  of 

estoppel. 

permitted  diligence  to  be  done  for  an  unprivileged  company  in 
name  of  its  officials;  but  these  are  not  to  be  relied  on  as  precedents. 
When  examined  into,  it  will  be  found  that  in  some  the  objection 
was  not  stated ;  while  others  are  to  be  explained  on  the  principle 
of  estoppel  already  referred  to.  The  defender  had  done  something, 
either  before  the  diligence  was  raised  or  pendente  processu,  which 


of  London,  where  it  is  termed  '  foreign 
attachment.'  Foreigners,  however,  as 
well  as  Englishmen,  may  be  sued  in 
a  common  law  court  if  the  action  is 
personal,  and  if  the  writ  be  served 
upon  them  personally  while  in  Eng- 
land. 

When  judgment  has  been  obtained 
against  a  company  or  a  person  deceased, 
it  cannot  be  put  to  execution  against 
an  individual  partner  or  executor, 
until  it  has  been  transferred  against 
hinl  by  writ  of  scire  facias,  which  is  a 
diligence  in  the  form  of  an  action. 

When  a  creditor  has  reason  to 
believe  that  his  debtor  is  about  to 
abscond,  he  may  apply  to  a  judge 
of  one  of  the  superior  courts;  and  on 
making  affidavit  that  the  claim  is 
above  £20,  a  writ  of  capias  in  the 
Queen's  name,  addressed  to  the  Sheriff, 
may  be  obtained  for  the  debtor's 
arrest.  Thq  debtor  must  then  either 
lodge  the  amount  with  the  Sheriff,  or 
put  in  special  bail.  Similar  procedure 
may  also  be  taken  before  the  judge  of 


a  County  Court  or  a  commissioner  of 
bankruptcy  in  country  districts.  In 
general,  however,  action  for  the  claim 
must  have  been  commenced  by  issuing 
of  the  summons  before  a  judge  will 
grant  the  warrant;  yet  a  county  judge 
may  do  so  before  action  has  been 
raised,  provided  it  be  commenced  with- 
in seven  days  thereafter.  Foreigners 
travelling  in  England  on  business  or 
pleasure  may  be  arrested  in  this  man- 
ner, even  though  not  intending  to 
defraud  their  creditors.  The  writ  of 
ne  exeat  regnum  may  still  be  issued  in 
Chancery  for  the  like  purposes. 

(a)  WilsonY.  Ewing  and  Co.,  1836, 
14  S.  262 ;  Fleming  v.  Ballantyne, 
1842,  5  D.  305.  All  the  decisions 
cited  before  as  fixing  the  modes  in 
which  alone  companies  may  sue,  apply 
a  fortiori  to  oases  of  dihgence  at  their 
instance.  See  per  Lord  Moncreiff  in 
Fleming  v.  Ballantyne. 

(V)  See  ante  543  et  seq.,  suing  by  offi- 
cials. Forsyth,  1834, 13  S.  42 ;  Wikon 
V.  Ewing,  1836,  14  S.  262. 
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Unnecessary 
joinder  of 
o£Scia1s  does 
not  affect  the 
diligence. 


When  plea  of 
estoppel  will 
be  most 
favourably 
received. 


disabled  him  from  taking  the  objection  to  the  instance.  Thus,  in 
Wilson  V.  Kippen  (a),  a  committee  of  a  private  association  was 
found  entitled  to  charge  certain  of  its  members,  because  these  per- 
sons had  agreed  to  its  appointment  for  the  purpose  of  recovering 
outstanding  debts.  And  in  Fisher  v.  Si/me,  a  charge  at  the  in- 
stance of  a  banking  company  was  sustained ;  but  in  that  case  the 
suspenders  had  bound  themselves  to  make  payment  to  the  cashier 
nominatim  (b). 

It  must  be  observed,  however,  that  where  diligence  is  raised  in 
the  social  name,  which  would  in  itself  be  a  good  title  to  sue,  the 
mere  adjunction  of  the  name  of  a  manager  or  other  official  will  not 
render  the  instance  invalid,  any  more  than  it  would  render  it  good 
were  the  company  to  have  been  designed  by  a  descriptive  name 
without  joinder  of  partners  (c).  When,  therefore,  an  official 
undoubtedly  entitled  to  act  for  the  company,  raises  diligence  in  its 
social  name,  and  in  his  own  for  its  behoof,  there  does  not  seem  to 
be  any  objection  to  the  instance ;  and  this  becomes  doubly  strong 
when  the  bill  or  other  liquid  document  of  debt  on  which  the  dili- 
gence proceeds  had  been  drawn  in  such  a  way  that  the  company 
appears  therein  as  cvedltov  per  procurationem  of  its  official  (d). 

The  plea  of  estoppel  in  answer  to  the  objection  that  the  diligence 
does  not  proceed  in  name  of  the  proper  parties  to  represent  the 
company,  will  be  more  favourably  received  when  the  diligence  is 
directed  at  the  company's  instance  against  its  own  partners.  For 
while  the  public  cannot  be  supposed  a  priori  to  be  privy  to  arrange- 
ments by  which  the  company  agrees  to  appear  judicially  in  some 
other  form  than  those  recognised  by  the  common  law,  the  case  is 
different  with  its  own  members,  who  must  be  aware  of,  inasmuch 
as  they  have  been  parties  to,  such  private  arrangements  (e). 

When  obligations  in  which  the  company  is  creditor  can  be 
assigned,  it  will  often  be  found  more  convenient  to  proceed  in  this 
way  than  at  the  instance  of  the  company.     We  shall  have  occasion 


(a)  1822,  1  S.  282. 

(i)  1827,  6  S.  216.  Many  more 
examples  of  the  operation  of  this  prin- 
ciple will  be  found  under  the  head  of 
'  Suing  by  Officials.' 

(c)  Robertson  v.  Anderson,  1841, 
3   D.   986 ;    London    and   Edinburgh 


Shipping  Company,  1841,  3  D. 
1045. 

(cO  Fleming  v.  Ballantyne,  1840,  3 
D.  242. 

(e)  See  Sturrock  v.  Thorns,  1851, 13 
D.  762  ;  Thorn  v.  North  British  Bank, 
1848,  10  D.  1254. 
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to  consider  this  mode  of  procedure  more  at  length  under  the  dif- 
ferent heads  of  diligence. 


II.   DILIGENCE  AGAINST  THE  COMPANT. 

When  diligence  is  to  be  used  against  a  company,  it  may  be  Diligence 
directed  against  the  company  estate  in  its  own  possession,  or  against  company. 
property  or  interests  belonging  to  it  in  the  hands  of  its  members 
or  third  parties.  Hence  poinding,  arrestment,  furthcoming, 
inhibition,  and  adjudication,  are  all  for  their  respective  purposes 
competent  modes  of  procedure  in  recovering  debts  against  such 
associations.  Moreover,  as  the  company  is  a  separate  persona, 
arrestment  may  be  used  in  its  hands  when  it  is  the  debtor  either  of 
an  individual  or  of  another  company.  And  since  it  may  become 
one  of  the  partners  or  units  of  another  company,  it  may  be  pro- 
ceeded against  for  the  debts  of  such  company,  like  any  of  the  other 
partners.  Every  form  of  diligence  would  therefore  seem  competent 
against  a  company  but  imprisonment,  which  from  its  being  only  a 
quasi  person  is  impossible. 

In  whatever  form  diligence  is  used  against  an  unincorporated  in  ■what  way 

.       ,  .      .  »  company  muat 

company,  the  company  must  appear  in  the  writs  in  one  of  the  three  appear, 
ways  in  which  such  associations  may  be  sued  as  already  explained. 
If  the  subjects  to  be  attached  be  in  the  hands  of  third  persons,  they 
must  be  made  parties  by  their  proper  designations ;  and  if  the  pro- 
perty be  held  by  trustees  for  behoof  of  the  company,  as  is  generalljr 
the  case  in  heritage  and  real  rights,  these  parties  must  be  correctly 
designed  in  the  writs  directed  against  them. 

Diligence  cannot  any  more  than  action  be  raised  against  a  com-   Diligence  in 

.  Tiiic  •  /•  name  of 

pany  in  name  of  its  oiBcials.  Indeed,  the  former  case  is  a  fortiori  officials. 
of  the  latter  (a).  Cases  of  peculiar  circumstances  have,  it  is  true, 
arisen  in  which  it  was  held  that  the  objection  could  not  be  taken  ; 
but  these  are  to  be  regarded  as  strictly  exceptional,  and  only  tend 
to  confirm  the  general  rule.  The  case  of  the  Sea  Insurance  Co.  v. 
Gavin  is  really  explained  on  the  principle  of  estoppel ;  for  there 
the  manager  and  individual  partners  against  whom  the  charge  was 
sustained  were  in  fact  the  proper  obligants  in  the  policy  (6). 

(a)  See  chapter  on  '  Suing  and  being  Sued.' 
(h)  1827,  5  S.  848. 

2  E 


626  DILIGENCE  AGAINST  INDIVIDUAL  [Book  IV. 

Diligence  at  As  the  Company  may,  in  virtue  of  its  separate  persona,  hold  the 

instance.  character  of  debtor  to  one  or  more  of  its  own  members,  diligence  at 

their  instance  may  be  used  against  it.     In  such  a  case  the  writs  will 
run  in  the  name  of  the  partner  creditor,  and  be  directed  against  the 
company  in  the  same  way  as  if  they  ran  at  the  instance  of  a  third 
party. 
Property  to  be         Sometimes  the  property  to  be  attached  will  be  found  in  the 

attached  in  ,         ,        ^     ,  , 

hands  of  hands  of  the  very  partner  who  seeks  to  do  diligence,  tor  he  may 

hold  it  as  trustee  for  the  company.  In  such  a  case  the  diligence 
would  seem  to  be  competently  directed  at  the  instance  of  the  partner 
creditor  in  his  own  name  as  an  individual  against  the  company,  and 
himself  as  trustee  for  its  behoof.  The  procedure  will,  however,  be 
greatly  simplified  when  a  partner  who  is  creditor  of  his  company 
can  assign  his  claim  to  a  third  party  in  whose  name  the  diligence 
may  proceed. 


III.   WHEN  DILIGENCE  HAS  TO  BE  USED  FOR  A  COMPACT  DEBT 
AGAINST  PARTNEES  INDIVIDUALLY. 

Debt  must  first         Before  this  can  be  done,  whether  the  creditor  be  one  of  the 

be  constitnted 

against  the        public  or  a  member  of  the  concern,  the  debt  must  first  be  consti- 

company.  ^  .  . 

tuted  against  the  company.  This  is  a  consequence,  or  rather  a 
remaining  consequence  of  the  principle,  that  a  copartnery  is  a  per- 
son in  law  distinct  from  its  members,  and  the  proper  obligant  in  all 
company  obligations. 

Formerly,  when  continental  notions  prevailed,  drawn  from  the 
French  law  of  societds  en  commandite,  and  when  the  persona  of  the 
company  was  in  consequence  regarded  as  more  distinctly  developed, 
it  appears  to  have  been  held  as  law  in  this  country,  and  perhaps  it 
was  really  so  for  the  time,  that  the  creditor  of  a  company  could  not 
prosecute  the  partners  for  a  company  debt,  but  that  his  remedy  lay 
against  the  company  property  only  (a).  Afterwards,  when  notions 
seemingly  drawn  from  the  law  of  England  began  to  prevail,  and 
the  persona  of  unincorporated  associations  came  to  be  less  regarded, 
this  rule  was  allowed  to  go  into  abeyance ;  but  it  was  still  apparently 
held,  that  a  company  creditor,  before  proceeding  against  any  of  the 
partners  individually,  was  bound  to  discuss  the  company,  the  com- 
(a)  Per  Lord  Kilkerran,  26  Feb.  1741,  Kilk.  518. 


Former  state 
of  the  law. 
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pany  being  regarded  as  the  principal  obligant,  and  the  partners 
merely  liable  as  proper  sureties  after  manifest  failure  of  their  prin- 
cipal (a).  But  now  of  a  long  time  this  doctrine  has  been  entirely 
departed  from,  and  the  rule  has  been  fixed  by  a  tract  of  decisions, 
that  as  soon  as  the  debt  is  constituted  against  the  company,  execu- 
tion is  competent  against  any  one  of  the  partners  (h). 

The  general  rule  of  law  is,  that  the  charge  must  be  given  to  the  I'^^taers  may 

°  '  o  o  be  charged, 

party  named  and  designed  in  the  extract  or  letters  of  horning  (c).  though  not 

^       ''      _  "  _         _  S>  \  ■/     named  m  the 

But  this  rule  suffers  relaxation  in  the  case  of  partners.  Here  it  -warrant. 
is  well  established,  that  the  extract  or  letters  of  horning  against  a 
company  or  firm  form  a  sufficient  warrant  to  charge  the  individual 
members  of  the  firm,  though  not  named  in  such  warrant,  and  that 
it  lies  with  the  officer  to  discover  who  the  partners  may  be  (d).  Nor 
does  the  specification  of  one  or  more  partners  by  name  prevent  the 
other  from  being  charged  (e). 

Even  where  the  warrant  of  diligence,  whether  it  be  decree, 
registered  bond,  or  bill,  specifies  the  company  merely  by  the  social 
name,  or  by  its  descriptive  name  with  joinder  of  partners,  it  will 
form  a  good  foundation  for  diligence  against  any  one  who  turns  out 
to  be  de  facto  a  partner  (/). 

If  the  fact  of  partnership  be  denied,  relief  may  be  obtained  by  fiemedy 
suspension.     But  whether  the  bill  will  be  passed  with  or  without  proper  charge. 
caution,  must  depend  on  the  circumstances  of  the  individual  case  (^). 

In  some  cases  the  warrants  of  diligence  have  even  been  found 
to  apply  to  persons  who  afterwards  became  partners,  though  they 
were  not  so  at  the  time.  Thus,  in  Maclean  v.  Rose,  a  bond  was 
granted  for  a  cash  credit  by  a  company,  binding  the  partners  at  the 
time,  and  those  who  might  afterwards  become  partners.  Upon  this 
letters  of  horning  were  expede ;  and  these,  though  making  no  men- 

(a)  2  Bell's  Com.  619.  (c)  Menzies'  Lectures,  283. 

(b)  Thomson  v.  Liddell  and  Co.,  (d)  Thomson  v.  Liddell  and  Co., 
1812, 16  F.  C.  721 ;  Anderson  v.  Currie,  1812,  supra ;  Wallace  v.  Plock  and 
1836,  14  S.  834  ;  Wallace  y.  Plock  and  Logan,  1841,  3  D.  1047. 

Logan,  1841,  3  D.   1047.     This  case  (c)  Knox  v.  Martm,  1847, 10  D.  50. 

states  the  rule  in  its  fullest  extent.   See  (/)  M^Farlane  v.  Downie,  1834,  12 

also  Ewing  v.  M'Clelland,   1860,   22  S.  539  ;  and  cases  last  quoted. 
D.  1347.     The  English  law,  which  in  (</)  Anderson  v.  Bolton,  1810,  15  F. 

such  cases  requires  the  judgment  to  be  C.  544 ;  Holmes  v.  Henderson,  1830,  8 

transferred  against  the  partner  by  scire  S.  1011 ;  Anderson  v.  Currie,  1836, 14 

facias,  seems  greatly  preferable.  S.  834. 
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tion  of  their  names,  were  found  a  sufficient  warrant  for  a  charge 
against  parties  who  had  joined  the  concern  after  the  bond  had  been 
signed  (a). 
A  debt  oonsti-         All  these  are  examples  of  the  rule,  that  where  a  debt  has  been 

tuted  against  .  ,  .  .     ,  £       • 

the  company  duly  constituted  agamst  a  company,  it  becomes  a  warrant  tor  im- 
cution  against  mediate  execution  against  the  individual  partners.  It  may  indeed 
any  pai  ner.      ^^  ^^.^^  ^j^^^  ^^^^  ^^^  hardly  be  taken  as  establishing  the  rule  in 

cases  where  the  diligence  does  not  require  to  be  preceded  by  a 
charge ;  for  in  all  of  them  the  form  of  diligence  had  rendered  a 
charge  necessary.  But  no  distinction  in  principle  can  be  stated  be- 
tween the  different  kinds  of  diligence  on  this  ground ;  and  no  reason 
can  be  given  why,  if  the  very  serious  diligence  of  imprisonment  is 
competent  against  a  partner  on  a  debt  duly  constituted  against  the 
company,  the  same  rule  should  not  apply  in  all  kinds  of  diligence 
whether  in  security  or  execution.  It  was  accordingly  expressly 
decided  in  the  late  case  of  Ewing  v.  McClelland,  that  inhibition 
might  be  used  against  a  partner  on  a  summons  directed  against  the 
company ;  and  in  the  course  of  their  opinion,  the  judges  of  the 
Second  Division  held  unanimously  that  the  same  rule  would  apply 
to  arrestment,  and  that  poinding,  arrestment  with  furthcoming,  and 
even  adjudication,  would  all  be  equally  competent  against  a  part- 
ner's separate  estate  on  a  decree  of  constitution  obtained  against 
the  company  (5). 

ARRESTMENT. 


Nature  of. 


What  subjects 
are  arrestable. 


Arrestment  is  the  diligence  by  which  a  creditor  attaches  the 
moveable  property  of  his  debtor  in  the  hands  of  a  third  party. 

It  is  of  three  kinds,  corresponding  to  the  purposes  for  which  it 
is  used :  viz.  arrestment  in  execution,  arrestment  in  security,  and 
arrestment  jurisdictionis  fundandce  causa. 

In  examining  this  diligence  in  its  relation  to  companies  and 
their  partners,  we  shall  consider  first  what  subjects  are  arrestable. 

All  moveables  or  personal  property  belonging  to  the  common 
debtor  in  the  possession — not  the  mere  custody — of  a  third  party, 
are  liable  to  arrestment.     This  obviously  includes  monies,  goods, 


(a)  1836,  15  S.  236. 
(6)  1860,  22  D.  1347. 


The  opinions 


in  this  case  are  very  elaborate  and  in- 
structive. 
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cattle,  ships,  valuables,  apparel,  and  the  like,  as  well  as  liquid  debts, 
though  the  term  of  payment  be  not  yet  come.  It  does  not,  how- 
ever, appear  to  be  yet  clearly  settled  whether  contingent  debts  or 
mere  choses  in  action  can  be  held  as  arrestable. 

But  it  is  certain  that  the  subject  must  have  a  marketable  value,  Test  of  what 
and  be  capable  of  assignation  ;  and  perhaps  the  best  and  readiest 
test  of  whether  a  given  subject  is  liable  to  arresttnent  or  not,  is  to 
consider  whether  the  creditor  could  get  the  benefit  of  it  in  a  furth- 
coming. 

Shares  in  a  company,  whether  corporate  or  unincorporate,  pro-  Transferable 
vided  they  are  transferable  at  the  will  of  the  holder,  and  are  not  arrestable. 
declared  real  property  by  statute  or  charter,  are  arrestable  (a). 
And  even  when  they  have  been  so  declared  real,  they  have  been 
held  to  become  liable  to  arrestment  as  soon  as  the  company  is 
dissolved  (b). 

In  private  companies,  where  there  is  delectus  personce,  or  where,  Non-transfer- 

^  ..  »,  111T1  ^^1®  shares  not 

from  the  constitution  oi  the  company,  the  shareholder  cannot  arrestable. 
transfer  his  right  without  the  consent  of  the  other  members,  the 
shares  are  not  liable  to  arrestment,  because  they  could  not  be  made 
the  subject  of  assignation,  and  have  no  proper  marketable  value. 
This  applies  with  peculiar  force  to  the  case  of  proper  partnerships 
and  firms. 

In  all  such  cases  it  must  be  observed  that  the  thing  attached, 
or  sought  to  be  attached,  is  neither  a  share  in  the  stock,  nor  an 
interest  in  the  profits,  but  the  personal  right  to  become  a  member  of 
the  society,  carrying  with  it  not  only  all  the  privileges,  but  all  the 
duties  and  responsibilities  effeiring  thereto.  When,  therefore,  this 
right  is  not  in  its  nature  capable  of  being  assigned  at  the  mere  will 
of  the  holder,  it  can  be  attached  by  no  form  of  diligence  whatever. 

The  case  is  different  with  regard  to  the  interest  of  a  partner  or  interest  in  the 
shareholder  in  the  profits  of  the  concern ;  that  is  to  say,  his  right  to  anestable; 
receive  such  a  proportion  of  the  profits  as  shall  fall  to  his  share 
after  the  company  debts  have  been  paid,  and  after  retention  of 
what  he  himself  may  be  due  the  company.     This  interest  has  been 
found  liable  to  arrestment.     But  the  arresting  creditor  can  only 

(a)   Sinclair  v.   Staples,   1860,   22  (6)  Alison  y.   African  and  Indian 

D.  600  ;  Ramsay  v.  Grierson,  1780,  Co.,  1707,  M.  707.  More's  Notes  on 
Hailes'  Reports  166.  Stair,  289. 
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bring  his  furthcoming  at  the  time  when  the  common  debtor  would 

have  been  entitled  to  demand  payment.      In  like  manner,  it  would 

and  interest       seem  that  a  partner's  share  in  the  stock  may  be  arrested.     Such 

in  the  stock.  '■  i  r     i_        i     1 

arrestment,  however,  would  attach  only  that  share  or  the  stock  or 
its  proceeds,  which,  after  payment  of  the  company  debts,  and  of 
his  own  debts  to  the  company,  the  partner  would,  on  the  dissolution 
of  the  society,  be  entitled  to  receive  (a). 

These  cases  of  arrestment  depend  upon,  and  are  indeed  special 
illustrations  of,  the  principle  well  established  in  the  law  of  Scotland, 
that  a  debt  or  obligation  already  perfect  may  be  validly  arrested, 
although  the  term  of  payment  be  not  yet  arrived,  and  the  amount 
ultimately  to  be  found  due  be  still  contingent  (6).  On  this  prin- 
ciple, an  arrestment  of  the  contents  of  a  policy  of  life  assurance 
in  the  hands  of  the  company  was  found  competent  and  effectual, 
although  the  debt  was  contingent  on  the  premiums  being  duly 
paid  (c). 
When  furth-  When  a  Creditor  has  arrested  a  partner's  share  of  the  company 

coming  may  be  i         i  •  i      i     • 

brought.  stock,  a  question  of  some  difficulty  arises :  At  what  time  can  he  brmg 

a  furthcoming?  In  the  case  of  such  associations  as  have  a  fixed 
period  of  duration,  or  as  cannot  be  dissolved  at  the  will  of  a  part- 
ner, it  is  clear  that  the  creditor  must  delay  bringing  his  furthcoming 
until  the  society  comes  to  an  end  in  virtue  of  its  constitution,  for 
there  can  be  no  distribution  of  the  stock  without  dissolution ;  and 
as  the  common  debtor  could  not  have  brought  about  that  event  at 
will,  so  neither  can  the  arrester,  whose  powers  at  best  are  not 
greater  than  his. 

What  if  the  When,  however,  as  often  happens,  the  society  is  dissolvable  at 

company  is  _         '  i  j.         '  •/ 

dissolvable  at    the  wiU  of  any  one  of  the  partners,  it  may  be  asked  if  the  creditor 

the  will  of  a  .        •'    .  '■  .         . 

partner?  can  exercise  this  power  as  coming  in  the  place  of  the  common 

debtor,  and  so,  by  operating  a  dissolution,  bring  his  furthcoming 
for  the  proceeds  of  his  arrestment.  Notwithstanding  some  indica- 
tions iu  favour  of  the  affirmative  of  this  question  in  the  cases  of 
Rae  and  Neilson  quoted  above,  it  seems  very  doubtful  whether  any 

(a)  See  the  cases  of  Rae  v.  NdUon,  Livingstone,  1795,  M.  769  ;    Corse  v. 

1742,   M.  716,  and  Neilson  v.  TJae,  Masterton,  1705,   M.  767 ;    Creditor 

1745,   M.   723,   and  opinions  of  the  of  Robertson,    1744,   2   Bell's    Com. 

judges  in  Sinclair  v.  Staples,  1860,  22  619. 
D.  600.  (c)  Strachan  v.  Douglas,  1835,  13 

(6)     Wardrop,     1744,    M.     4860 ;  S.  954. 
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such  power  is  possessed  by  the  arresting  creditor.  In  the  first 
place,  it  is  highly  probable  that  in  all  partnerships  where  the  power  , 
of  dissolution  is  conferred  either  expressly  or  by  implication  on 
partners,  it  is  a  right  strictly  personal  and  unassignable ;  and 
secondly,  even  if  it  were  not  so,  such  power  seems  affectable  only 
by  adjudication. 

To  a  valid  arrestment,  it  is  necessary  that  the  subject  sought  to  Sutiects  ar- 
be  attached  be  really  the  property  of  the  common  debtor.  Thus  pTOpertyT/the 
the  creditors  of  a  company  are  entitled  to  arrest  calls  upon  shares  '^®'^*™' 
due  by  a  shareholder  to  the  company  (a).  But  when  a  party  con- 
veyed subjects  to  the  partner  of  a  company  in  security  of  advances 
to  be  made,  and  the  company  made  the  required  advances  and  the 
subjects  were  sold,  an  arrestment  by  a  creditor  of  the  party  in  the 
hands  of  the  company  and  the  partner  was  found  inept,  the  right 
to  demand  restoration  of  the  subjects  impledged  having  been  taken 
away  by  reason  of  the  advances  made  in  terms  of  the  contract  (b). 
,  Furthermore,  the  subject  arrested  must,  at  the  time  the  dili-  and  in  posses- 
gence  is  used,  be  in  the  bona  fide  and  complete  possession  of  the 
arrestee.  It  is  not  enough  that  he  has  got  a  right  to  hold  it  when 
it  comes  into  his  possession.  Hence  goods  consigned  to  a  company, 
but  not  received,  were  found  not  to  have  been  arrested  in  the  hands 
of  the  company  (c).  Nor  is  it  enough  that  the  arrestee  has  the 
custody  without  the  possession.  So  carts  and  horses  belonging  to  a 
company  of  carriers  were  held  not  to  have  been  competently  attached 
by  laying  on  arrestment  in  the  hands  of  a  clerk  to  the  company, 
although  the  stable  containing  them  had  been  taken  in  his  own 
name  (d).  The  distinction  here  drawn  between  custody  and  posses- 
sion— the  latter  alone  warranting  arrestment — is  of  great  conse- 
quence in  the  application  of  this  diligence  to  companies  and  their 
partners;  but  it  has  not  always  been  very  clearly  marked,  nor  can  the 
law  be  said  to  be  yet  quite  settled  on  the  subject.  The  leading  cases 
in  which  this  distinction  is  discussed  will  be  found  noted  below  (e). 

(a)  Hill    V.    College    of   Glasgow,  (e)  Hunter  v.  Lees,  1733,  M.  736 ; 

1849,  12  D.  46.  Brown  v.  Blailde,  1850,  13  D.  149  ; 

(6)  James,    Wood,   and   James   v.  Davidson  v.  Murray,  1784,  M.  761; 

Bownie,  1836,  15  S.  12.  Neilson  v.  Smiths,  1821,  Hume  31 ; 

(c)  Stalker  v.  Alton,  1759,  M.  745.  Cunningham  v.  Home,  1760,  5  Brown's 

\d)   Burns  v.   Bruce  and  Baxter,  Sup.  878;\Htime  v.  Baillie,  1852,  14 

1799,  Hume  29.  D.  821. 
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By  ■whom  and 
against  whom 
arrestment 
may  be  used. 


Effect  of  doc- 
trine that 
arrestment  can- 
not be  nsed  in 
hands  of  com- 
mon debtor. 


We  shall  now  consider  at  whose  instance,  and  against  whom,  in 
the  case  of  companies  and  their  partners,  the  diligence  of  arrest- 
ment may  be  used. 

It  is  competent  to  the  company  against  its  public  debtors ;  and 
to  its  public  creditors  against  the  company.  But  inasmuch  as 
companies  are  separate  quasi  persons,  arrestment  may  also  be  used 
by  the  company  against  its  own  partners,  and  by  them  in  like 
manner  against  the  company. 

It  is  a  principle  of  the  law  of  Scotland,  that  arrestment  cannot 
be  used  directly  in  the  hands  of  the  common  debtor,  but  only  in 
that  of  a  third  party,  who  is  liable  to  pay  or  make  furthcoming  to 
the  common  debtor ;  and  we  have  also  seen  that  the  thing  which 
this  third  party  is  liable  to  pay  or  make  furthcoming  must  be  in  his 
possession,  and  not  in  his  mere  custody.  The  consequences  of  these 
principles  when  applied  to  companies  are  important.  1st,  Inasmuch 
as  a  company  is  a  distinct  person  in  law,  all  contributions,  whether 
in  money  or  effects,  which  the  partners  are  bound  to  make  to  it,  are 
attachable  by  arrestment  for  its  debts,  so  long  as  they  remain  in  the 
partners'  possession,  and  continue  to  form  a  portion  of  their  separate 
estate.  Thus  we  have  seen  calls  on  shares  may  be  arrested.  But, 
on  the  other  hand,  inasmuch  as  a  company  is  merely  a  quasi  and 
artificial  person,  and  therefore  cannot  possess,  except  through  the 
intervention  of  its  partners  or  office-bearers  who  retain  the  custody 
of  its  property,  an  arrestment  used  in  the  hands  of  a  partner  who 
merely  had  the  custody  of  what  had  already  become  company  pro- 
perty, would  really  attach  nothing.  To  give  effect  to  an  arrestment 
of  this  kind  would  be  to  confound  that  diligence  with  poinding,  and 
to  validate  an  arrestment  used  in  the  hands  of  the  common  debtor. 
The  rule  would  therefore  seem  to  be  that  it  is  only  separate  estate, 
in  opposition  to  company  property,  which  can  be  arrested  for  a 
company  debt  in  the  hands  of  a  partner. 

This  rule  seems  peculiarly  applicable  to  proper  firms  or  small 
partnerships,  when  the  partners  are  the  only  agents  by  whose  inter- 
vention the  company  can  possess.  The  case  is  different  with  larger 
associations,  where  the  management,  and  with  it  the  custody  of  the 
company  property,  is  committed  to  a  board  of  officials  or  other 
managers.  Here  there  is  reason  to  believe  that  the  shareholders 
would  be  so  far  regarded  as  third  parties,  that  funds  or  other  com- 
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pany  property  might  validly  be  arrested  in  their  hands  for  company 
debts.  But  it  must  be  observed  that  this  rule  does  not  apply  e 
converso,  so  as  to  affect  the  validity  of  arrestments  used  in  the 
hands  of  the  company  for  the  private  debt  of  a  partner.  Partners 
do  not  in  any  sense  possess  by  the  intervention  of  the  company,  and 
therefore  their  funds  may  be  arrested  in  its  hands  in  the  same 
manner  and  as  effectually  as  if  it  were  an  ordinary  debtor. 

To  the  rule  that  arrestment  cannot  be  laid  on  in  the  hands  of  Exception  in 
the  common  debtor,  there  is  one  exception,  viz.  that  of  ships,  in  ^  '^^" 
regard  to  which  arrestment,  and  not  poinding,  is  the  proper  dili- 
gence (a),  in  whose  hands  soever  they  may  be  found.     A  ship  may 
be  arrested  for  a  debt  due  to  one  who  is  only  a  part  owner  (h),  and 
the  ordinary  warrant  in  a  summons  is  now  held  to  be  sufficient  (c). 

It  is  a  rule  well  fixed  in  law,  that  arrestment  is  only  competent  Effect  of  doc- 
in  the  hands  of  a  party  directly  debtor  of  the  common  debtor ;   or,  an°stment  can 
in  other  words,  arrestment  cannot  be  used  in  the  hands  of  one  who  the^hands  of  "^ 
is  debtor  to  the  debtor  of  the  common  debtor  (d).     Hence  it  would  d^worWebtor. 
not  be  competent  to  arrest  in  the  hands  of  a  company  debtor  for  a 
private  debt  due  by  a  partner.     The  company  might  be  due  the 
partner,  but  the  company  debtor  is  accountable  only  to  the  company. 
So  arrestments  used  in  the  hands  of  an  agent  in  Glasgow  of  an 
insurance  company,  the  head  office  of  which  was  in  England,  of  a 
sum  which  had  become  due  the  common  debtor  in  consequence  of 
loss  by  fire  of  property  in  England,  was  held  inept  (e). 

It  must  be  observed,  however,  that  executors  not  only  represent  Executors, 
the  deceased,  but  become  debtors  in  his  stead,  and  directly  liable  to 
the  creditor.     Hence,  after  the  death  of  a  party,  a  company  to  which 
he  had  been  addebted  were  found  entitled  to  arrest  funds  in  the 
hands  of  the  debtors  of  those  who  were  bound  to  represent  him  (/). 

As  the  partners  are  all  liable  singuli  in  solidum  as  sureties  for  Debtors  of 

,  ,   ,  _.,  ,  .  ,  partners. 

the  company  debts,  and  like  other  cautioners  may  be  proceeded 
against  directly,  once  the  debt  has  been  constituted  against  the 
company,  without  first  discussing  the  latter,  arrestment  may  be 

(a)  Clarh  v.  Loos,  1853,  15  D.  750.  (e)  Eioing  and  Co.  v.  M'Lelland, 

(S)  M'Aulayr.  Gault,  1821, 1  S.  210;  1860,  33  Jur.  1. 

Malcolm  r.  Cooks,  1853,  16  D.  262.  (/)  Globe  Insurance  Co.  v.  Scott's 

(c)  Clark  v.  Loos,  shpra.  Trs-i  1849,   11  D.  618 ;  aff.  1850,  7 

(J)  Campbell  v.  Faikney,  1752,  M.  Bell's  App.  296.     See  Renton,  1848, 

42.    Menzies'  Lect.  306.  20  Jur.  561. 
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used  in  the  hands  of  their  debtors  for  a  company  debt  (a).  It  would 
seem,  moreover,  that  arrestments  on  the  dependence  of  an  action  to 
constitute  the  debt  against  the  company,  may  be  validly  used  in  the 
hands  of  debtors  of  the  individual  partners  (b).  This  seems  to  be 
a  consequence  of  the  principle  to  which  allusion  was  formerly  made, 
that  when  an  unincorporated  association  is  called  as  defender  in  an 
action,  not  only  is  the  quasi  person  brought  before  the  Court,  but 
also  all  the  members  who  form  its  constituent  parts,  either  nominatim 
or  by  fiction  of  law.  It  seems  very  doubtful  whether,  in  the  case  of 
incorporated  companies,  where  the  quasi  person  is  fully  developed, 
arrestments  could  be  used  in  the  hands  of  the  debtors  of  the  share- 
holders, either  in  execution  or  for  security  of  company  debts.  Even 
if  the  shareholders  had  not  fully  paid  up  their  subscriptions,  they 
could  not  be  regarded  as  debtors  directly  to  the  company  creditor. 
Arrestment  in  Besides  the  ordinary  arrestment  in  security  which  is  used  on  the 

Becurity  of  .  .       .  i   i  i  t 

liquid  debt.  dependence  of  an  action  for  the  constitution  of  the  debt  or  obliga- 
tion, there  is  another  kind  of  arrestment  in  security,  viz.  when  a 
creditor  has  a  liquid  ground  of  debt,  such  as  a  bill  or  bond,  but  of 
which  the  term  of  payment  has  not  yet  arrived.  Upon  such  a 
document,  the  creditor  may  obtain  letters  of  arrestment,  when  it 
has  been  established  that  the  debtor  is  vergens  ad  inopiam  (c).  It 
seems  never  to  have  been  determined  whether  a  diligence  of  this 
kind  can  competently  be  used  against  partners  for  liquid  debts  due 
by  the  company,  before  the  term  of  payment  has  arrived.  If  it  be 
so,  the  creditor  would  seem  bound  to  prove  not  only  that  the  par- 
ticular partner  he  had  selected  for  the  diligence  was  vergens,  but 
that  the  company,  and  perhaps  even  the  other  partners,  were  in 
that  position  (d). 
Edictal  arrest-  Arrestments  in  the  hands  of  a  party  furth  of  Scotland  being 

mated.""'  ™*''  made  edictally,  do  not  interpel  the  arrestee  from  making  payment 
to  the  original  debtor,  unless  it  can  be  proved  that  he  was  in  the 
knowledge  of  the  arrestments  (e).     To  fix  this  against  him,  notice 

(a)  Shanks  v.  Thomson,  1838,  16  S.  (d)  But  see  the  analogous  case  of 
1353.  Bennet  v.  Fraser,   1834,  12   S.  760, 

(b)  See  Ewing  v.  M^Cklland,  1860,  where  the    parties  were    cautioners, 
22  D.  1347.  and  the  diligence  used  was  adjudica- 

(c)  Pitmedden  v.  Patersons,  1678,  tion. 

M.  813.    See  also  Macdonaldv.  Elder,  (e)  54  Geo.  in.  c.  137,  s.  3  ;  19  and 

1811,  16  F.  C.  116.  20  Vict.  c.  91,  s.  1. 
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should  be  sent  to  his  agent  or  himself,  when  possible,  personally, 
that  the  arrestment  has  been  used.  When  knowledge  of  the  dili- 
gence  is  not  brought  home  to  the  debtor  abroad,  its  only  use  is  Uo 
regulate  preferences  between  competing  creditors  (a).  In  the  case 
of  companies  and  mercantile  firms  that  frequently  have  foreign  ■ 
correspondents,  these  remarks  may  be  found  serviceable. 

Arrestment  jurisdictionis  fundandce  causa  is  frequently  resorted  Arrestment 

,  J.    ,     .       .  ,,  i.n,o,.-i     jwrisdictionis 

to  as  a  means  ot   bringmg  under  the  authority  of  the  Scottish  fmdmdx 


causa. 


courts,  English  or  foreign  companies  and  firms.  Any  piece  of 
property,  however  small,  belonging  to  the  company,  will,  when 
arrested  within  the  territory  of  the  Court,  found  jurisdiction  against 
it  (b).  It  must,  however,  be  the  company  property.  Arrestment 
of  a  partner's  separate  estate  would  not  have  this  effect  (c).  On 
the  other  hand,  arrestment  of  a  foreign  partner's  share  in  the  hands 
of  a  company  in  Scotland  will  found  jurisdiction  against  the 
partner  (d).  Arrestment  of  deposits  by  allottees  of  shares  in  a 
Scotch  bank  will  found  jurisdiction  against  a  foreign  company  (e). 

These  are  the  leading  principles  which  apply  in  relation  to  this  tTnoertainty  of 
mode  of  foundmg  jurisdiction ;  but  it  must  be  admitted  that  the  garding. 
law  of  the  case  is  far  from  having  obtained  that  precision  which 
is  to  be  desired, — the  courts  at  some  periods  being  apparently 
inclined  to  regard  it  with  favour,  at  others  to  confine  it  within 
rigorous  limits.  Some  of  the  more  leading  cases  may  here  be  men- 
tioned. In  Douglas  v.  Jones  (/),  already  referred  to,  arrestments 
used  by  the  creditor  of  a  foreign  partner  of  a  company  in  Scot- 
land, in  their  hands,  and  over  goods  belonging  to  them,  was  held  to 
create  jurisdiction  over  the  foreign  partner.  And  although,  in  a 
preliminary, defence  stated  by  him  on  alleged  want  of  jurisdiction, 
he  offered  to  prove  that  he  had  no  claim  on  the  company  funds,  the 
investigation  was  refused ;  and  it  was  held  to  be  sufficient  to  found 
jurisdiction  against  him,  that  he  did  not  deny  being  a  partner  of 
the  Scotch  company,  whose  funds  had  been  attached.     The  action, 

(a)    See,   on  this  subject,  Syme  v.  9  D.  1146.     See  comments  by  Lord 

Anderson,  1824,  3  S.  372  ;    Leslie  v.  Ordinary  on  defender's  pleas. 

Lady  Ashburton,  1827,  6  S.  165.  (d)  Douglas  v.  Jones,  1831,  9  S.  856, 

(h)  Lindsay  v.  North-  Western  Ea.  and  as  referred  to  by  Lord  President  in . 

Co.,  1855,  18  D.  62  ;  aff.  1858,  20  D.  Lindsay  v.  N.-W.  Ra.  Co.,  22  D.  585. 

(H.  L.)  4^  3  Macq.  99.  (e)  Gray  v.  PolMll,  1847,  9  D.  1146. 

(c)  Gray  v.  Polhill  and  Others,  1847,  (/)  Supra. 
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howerer,  to  found  jurisdiction  in  which  the  arrestments  were  used, 
was  connected  with  company  affairs,  in  which  the  defender  had 
taken  a  prominent  part. 
^'"P^-  In  Duffus  and  Others  v.  Machay  and  Others  (a),  1857,  on  the 

ground  that  a  certificate  of  registry  is,  under  17  and  18  Vict.  c. 
104,  prima  facie  evidence  of  title  to  a  ship,  arrestments  ad  fund, 
juris.,  used  by  creditors  of  the  former  owners,  were  recalled  without 
caution,  though  the  arresters  averred  and  offered  to  prove  that  the 
transfer  to  the  registered  owners  was  fraudulent  and  collusive. 
Again,  in  Shatly  v.  Robinson  and  Niven,  1861  (6),  on  the  opinion 
of  a  Prussian  lawyer,  that  by  execution  of  a  bill  of  sale  the  pro- 
perty in  a  ship  is  transferred  without  any  registration  of  the  bill  of 
sale,  arrestment  of  a  Prussian  ship,  used  on  5th  October  ad  fund, 
juris,  against  a  party  who  had  been  owner,  but  who  had  executed 
a  bill  of  salle  on  4th  September  while  the  vessel  was  at  sea,  was 
recalled.  In  Jones  v.  Samuel,  1862  (c),  in  an  action  by  the  owners 
of  a  ship,  the  leading  object  of  which  was  to  obtain  delivery  of  it 
from  a  foreign  mortgagee,  who  was  in  possession  under  his  mort- 
gage, it  was  held  that  the  arrestment  of  a  ship  juris,  fund,  causa  is 
not  sufficient  to  found  jurisdiction  against  a  mortgagee. 
Miscellaneous  In  Galloway  V.  Liddell  and  Reid,  an  action  was  raised  against 

an  English  company  and  the  individual  partners  thereof  for  a  com- 
pany debt,  which  one  of  the  partners  bound  himself  as  an  indivi- 
dual to  pay.  Jurisdiction  had  been  founded  by  arrestment  of  that 
partner's  effects.  On  the  dependence,  arrestment  of  the  same 
effects  was  again  used,  when,  decree  having  been  obtained  against 
the  company  and  the  individual  partners,  it  was  held  that  the  pur- 
suer had  obtained  a  preference  over  the  creditors  of  the  individual 
partner  who  had  subsequently  arrested  {d).  In  Lindsay  v.  The 
London  and  North-Western  Ra.  Co.,  1860  (e),  jurisdiction  was  held 
to  have  been  founded  against  an  English  railway  company  by 
arrestment,  1st,  of  stock  of  a  Scotch  railway  company  belonging  to 
the  English  company,  but  registered  in  the  Scotch  company's  books 
in  name  of  certain  shareholders  of  the  English  company,  known  to 
have  been  nominated  for  the  purpose  of  holding  stock  for  the  com- 

(a)  19  D.  430.  {d)  1815,  18  F.  C.  202. 

(6)  24  D.  120.  (e)  22  D.  671. 

(c)    24  D.  319. 


cases. 
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pany,  and  of  dividends  on  the  stock ;  2d,  of  carriages  and  other  plant 
of  the  English  company  on  the  Scotch  company's  line ;  and  3d,  of 
profits  of  joint  traffic  due  by  the  Scotch  to  the  English  company ; 
all  the  arrestments  having  been  laid  on  in  the  hands  of  the  Scotch 
company.  The  opinions  in  this  case  are  valuable,  as  containing  a 
minute  investigation  of  the  whole  law  of  Scotland  upon  this  subject. 

The  question  has  never  been  determined,  whether  a  judgment  Questions 

.  imdetermined. 

pronounced  m  an  action  founded  on  arrestment  can  be  put  to  exe- 
cution beyond  the  value  of  the  goods  arrested  ad  fundandam  jiiris- 
dictionem  (a) ;  though  opinions  in  favour  of  the  affirmative  have 
been  expressed  (b). 

It  also  remains  to  be  determined  whether,  after  an  action  has 
been  raised  on  arrestment  to  found  jurisdiction,  another  arrestment 
has  to  be  used  on  the  dependence  to  attach  the  same  subjects,  so  as 
to  found  a  furthcoming  when  decree  has  been  obtained,  or  whether 
the  original  arrestment  operates  both  for  jurisdiction  and  in  security. 
In  White  v.  Spottiswoode,  1846  (c),  an  opinion  was  stated  from  the 
bench,  obiter,  which  would  seem  to  countenance  the  latter  view;  but 
until  the  question  has  been  authoritatively  determined,  the  safe 
course  is  to  adhere  to  the  long-established  practice  of  laying  on  a 
new  arrestment  on  the  dependence. 

PROCEDURE  IN  ARRESTMENTS. 

In  arrestments  for  execution,  the  warrants  are — 1.  Letters  of  Warrants. 
arrestment  from  the  Bill  Chamber  upon  a  liquid  ground  of  debt 
which  does  not  require  to  be  registered ;  2.  Letters  of  horning  and 
poinding  which  contain  a  warrant  to  arrest ;  3.  The  warrant  ap- 
pended to  the  extract  decree,  in  terms  of  1  and  2  Vict.  c.  114.  No 
charge  is  requisite  to  precede  arrestment,  as  in  poinding  and 
imprisonment  (d). 

For  arrestment  in  security  on  the  dependence  of  an  action,  the 
summons  even  before  execution  is  the  ground ;  and  the  warrant  is 
either  separate  letters  of  arrestment,  or  a  warrant  contained  in  the 

(a)  Lindsay  v.  London  and  N.-W.  (c)  8  D.  952. 

Ka.  Co.,  1858,  20  D.  (H.  of  L.)  4,  3  (d)  Weir  v.  Falconer,  1814,  17  F. 

Macq.  99.  C.  540. 

(b)  Same  case,  1860,  22  D.  571. 
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summons  itself  to  that  effect.  When  a  litigation  is  going  on  abroad, 
a  summons  may  be  raised  in  this  country  for  the  avowed  purpose 
of  allowing  arrestment  on  the  dependence  to  be  used  against  funds 
in  Scotland  (a).  This  procedure  will  often  be  found  advantageous 
in  the  case  of  EngHsh  firms,  when  part  of  the  funds  of  their  debtors 
is  situate  in  this  country.  For  arrestments  in  security  when  the 
debtor  is  vergens  ad  inopiam,  the  warrant  is  letters  of  arrestment 
from  the  Bill  Chamber.  Arrestments  ad  jurisdictionem  fundandam 
also  proceed  upon  separate  letters  of  arrestment. 

The  diligence  is  executed  upon  the  arrestee  in  the  same  way  as 
upon  the  debtor  in  the  case  of  poindings,  and  the  serving  officer 
returns  his  execution  with  the  same  formalities.  In  the  case  of 
ships,  the  service  is  not  personal,  but  by  affixing  the  copy  to  the 
mainmast  and  chalking  the  Eoyal  initials. 

Great  care  is  necessary  in  this  as  in  any  other  kind  of  diligence, 
that  the  warrants,  execution,  etc.,  are  regular  and  exact.  When 
the  company  arrests,  it  appears  in  all  the  steps  of  the  diligence,  in 
the  same  way  as  in  the  summons,  decree,  or  liquid  document  of 
debt  in  relation  to  which  the  diligence  is  used.  If  the  company  is 
the  common  debtor,  it  ought  in  like  manner  to  appear  throughout 
all  the  writs  as  it  is  designed  in  the  document,  whatever  that  may 
be,  on  which  the  arrestment  proceeds.  If,  again,  the  company  be 
intended  to  be  the  arrestee,  the  general  rule  is,  that  that  form  of 
designation  should  be  adopted  which  would  be  valid  if  it  were  to  be 
called  as  defender  in  an  action ;  and  when  the  arrestment  is  to  be 
laid  on  in  the  hands  of  the  company  debtors,  they  will  appear  in  the 
writs,  and  service  will  be  made  on  them  as  if  they  were  defenders. 

The  following  cases  may  be  cited  as  illustrative  of  the  practice 
in  this  respect.  An  arrestment  executed  neither  personally  nor  at 
the  dwelling-house  of  the  arrestee,  but  at  the  counting-house  of  a 
company  of  which  he  was  a  member,  was  held  to  be  inept  (b).  A 
summons  containing  warrant  to  arrest  was  raised  in  name  of  A.  B., 
mason  in  E.,  and  C.  D.,  mason  in  Bridgend  of  E.,  under  the  firm 
of  B.  and  D.,  masons  and  quarriers  in  E. ;  and  an  arrestment  was 
used  on  the  dependence  of  the  summons,  in  the  execution  of  which 
it  was  set  forth  as  at  the  instance  of  A.  B.  and  0.  D.,  masons  and 

(a)  Fordyce  v.  Bridges,  1842,  4  D.  (b)  Sharp,  Fairlie,  and  Co.  v.  Gar- 

1334.  den,  1822,  1  S.  314. 
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quarriers  in  E.  The  Court  held  that  the  discrepancy  was  not  such 
as  to  vitiate  the  arrestment  (a).  In  another  case,  when  letters  of 
arrestment  had  been  used  on  the  dependence,  containing  the  formal 
words  'because  the  Lords  have  seen  the  dependence'  partly  written 
on  an  erasure,  the  diligence  was  found  inept  (h).  In  Muirhead  v. 
Stevenson,  1848,  arrestments  which  had  been  used  upon  a  decree- 
arbitral  were  recalled,  in  respect  the  submission  was  entered  into 
by  the  factor  for  the  proprietor,  while  the  decree  was  directed 
against  the  proprietor  himself,  and  that  the  decree  only,  and  not  the 
submission,  had  been  produced  in  the  Bill  Chamber  (c). 

FURTHCOMING. 

Arrestment,  which  is  an  inchoate  diligence,  is  completed  by 
furthcoming.  This  is  an  action  in  which  the  decree  of  a  com- 
petent court  is  sought  to  make  the  fund  attached  by  the  arrest- 
ment forthcoming  to  the  arrester.  When  that  which  is  attached  is 
money,  the  decree  ordains  payment  to  be  made  to  the  arrester  ;  if 
goods,  it  ordains  a  public  sale  and  payment  of  the  price  to  the 
arrester  (d).  All  kinds  of  arrestments  may  be  followed  by  the 
action  of  furthcoming,  except  that  ad  fundandam  jurisdictionem, 
about  which  there  still  remains  a  doubt  (e).  The  arresting  creditor 
must  make  both  the  arrestee  and  the  common  debtor  defenders. 
In  whichever  of  these  characters  the  company  appears,  it  must  be 
'  designed '  in  the  same  way  as  if  it  appeared  as  pursuer  or  de- 
fender in  an  ordinary  action,  and  in  the  way  in  which  it  has 
appeared  in  the  previous  proceedings  throughout  (/).  See,  as 
examples  of  companies  and  firms  appearing  in  furthcomings,  the 
cases  noted  below  (/). 

(a)Mitchellv.Hepburn,lSS0,8&.dl9.  (e)  See  p.  637. 

(5)  Forbes  v.  Gallie,  1847,  9  D.  806.  (/)  Wilson  and  Co.  v.  CuningJiame 

See  also  Wight  v.  Wight,  1822,  1  S.  and  Co.,  1808,  2  Bell  67,  n.  4  ;  Stir- 

395  ;  Scott  v.  Fisher,  1825,  4  S.  261 ;  ling  and  Robertson  v.  Stirling  and  Sons, 

Thomson  v.  Gavin,  1830,  8  S.  921.  1821,  1  S.   218  ;    Wallace,  Hamilton, 

(c)  10  D.  748.  and  Co.  v.  Campbell,  1822,  1  S.  471 ; 

(d)  Stevenson,  1684,  M.  5405 ;  Stair  Anderson  and  Childs  v.  Pott  and 
iii.  1,  88  ;  Sinclair  v.  Staphs,  1860,  22  M'Millan,  1829,  7  S.  499  ;  Houston 
D.,^er  Lord  Justice-Clerk,  600;  JWtoV-  v.  Aberdeen  Town  and  County  Bank, 
head  v.  Corrie,  1735,  M.  687.  1849,  11  D.  1490. 
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Poinding  is  the  diligence  whereby  the  moveable  property  of  the 
debtor  in  his  own  possession  is  transferred  to  his  creditor. 

Poinding  is  either  personal  or  real.  Personal  poinding  pro- 
ceeds on  ordinary  personal  obligations,  and  attaches  the  debtor's 
moveable  property.  Real  poinding  proceeds  on  dehita  fundi,  and 
attaches  the  moveables  on  the  lands  affected  by  the  debt. 

In  general,  it  may  be  said  that  such  moveables  only  can  be 
poinded  as  are  corporeally  valuable,  and  are  capable  of  being  sold 
by  warrant  of  the  Sheriff'  (a).  Hence  debts  are  not  subject  to 
poinding;  and  it  is  doubtful  whether  bonds,  bills,  bank  notes, 
money  not  separated  and  made  specific,  valuables  in  a  man's  pos- 
session, or  the  like,  are  liable  to  attachment  by  this  diligence. 
The  proper  diHgence  to  attach  debts  and  claims  at  the  debtor's 
instance  against  third  parties  is  arrestment  (&). 


Personal 
poinding. 


Procedure. 


1.  Personal  Poinding. 

This  form  of  the  diligence  proceeds  on  the  extracted  decree  of 
the  Sheriff,  on  letters  of  horning  and  poinding  by  warrant  of  the 
Court  of  Session,  or  by  warrant  contained  in  the  extract-decree  of 
that  Court  (c).  It  must,  in  every  case,  be  preceded  by  a  charge, 
the  days  of  which  have  duly  expired  {d). 

After  duly  appraising  the  goods,  the  officer  proclaims  the  value, 
offers  them  at  the  appraised  value  to  the  debtor,  and  on  his  refusal, 
adjudges  them  to  belong  to  the  creditor  in  payment  of  his  debt, 
tie  then  leaves  them  with  a  note  of  the  value  in  the  debtor's  hands, 
and  reports  his  execution  to  the  Sheriff.  The  property  is,  however, 
not  yet  transferred ;  and  if  any  one  claims  the  goods,  he  may  apply 
to  the  Sheriff.  A  report  is  made  to  that  official  within  eight  days, 
setting  forth  the  diligence,  the  debt,  the  name  of  the  creditor,  the 
effects  attached,  their  value,  the  names  and  designations  of  the 


(a)  Bell's  Prin.  s.  2289. 
(6)  See  BeU's  Principles,  s.  2286  ; 
Hamilton,  1741,  Elch.  Abbey,  No.  2, 


and  note   5,  5  B.  Sup.   708;    Alex- 
ander, 1826,  4  S.  489. 

(c)  1  and  2  Vict.  o.  114,  ss.  1,  4,  9. 

(d)  Ibid.  sec.  4. 
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valuators,  and  that  of  the  person  in  whose  hands  they  have  been 
left.  The  Sheriff  then  directs  a  sale  to  be  made  within  twenty 
and  not  less  than  eight  days  after  notice  of  the  day  of  sale.  On 
the  sale  taking  place,  a  note  of  it  is  lodged  with  the  sheriff-clerk, 
and  the  nett  amount  is  paid  to  the  poinding  creditor.  It  is  only  after 
this  note  of  sale  has  been  lodged  that  the  property  is  transferred  (a). 

When  this  diligence  is  used  at  the  instance  of  the  company,  Poinding  at 
little  more  can  be  said  than  is  true  of  all  forms  of  execution  used  the  company. 
by  a  company.  It  may  be  observed  generally,  that  the  company 
must  appear  in  the  form  in  which  it  is  entitled  to  sue  and  be  sued, 
and  ought  to  appear  in  a  uniform  manner  in  all  the  writs  and  steps 
of  procedure — in  the  warrants,  in  the  letters  of  horning  or  their 
equivalents,  in  the  charge,  in  the  execution,  etc.  The  name  and 
designation  of  the  debtor  must  also  be  accurately  set  forth.  See,  as 
examples  of  the  mode  in  which  the  Court  deals  with  objections,  and 
the  accuracy  required  in  the  procedure,  the  cases  noted  below  (b). 

As  regards  the  charge,  it  may  be  observed,  that  it  must  in  all  Charge, 
cases  be  conform  to  the  warrant  on  which  it  proceeds.  Any  ex- 
ceptions that  may  seem  to  exist  to  this  rule  are  to  be  explained  on 
the  principle  of  estoppel  (c).  The  charge  may  proceed  on  letters 
of  horning  and  poinding ;  but  this  is  now  practically  superseded  by 
the  warrant  contained  in  the  decree.  Great  attention  is  necessary  to 
the  accuracy  of  the  extract,  so  as  to  make  certain  that  the  company  is 
properly  designed.  After  what  has  already  been  said,  it  need  hardly 
be  repeated  in  this  place  that  a  mercantile  company  may  give  a  valid 
charge  in  the  social  name,  though  such  designation  should  not  con- 
tain the  name  of  any  actual  or  existing  partner.  This  would  not  be 
competent  in  a  descriptive  name,  unless  with  joinder  of  partners  (d). 

(a)    Bell's    Prin.    848  ;    Tullis  v.  Dobbins  and  Bibby  v.  Stephenson  and 

White,  1817,  19  P.  C.  358;  Walker y.  Co.,  1852,  24  Jur.  255  ;  M'Vicar  v. 

Irvin  and  Co.,  1841,  3  D.  985.  Kerr,   1857,  19  D.  948  ;  Sangster  v. 

(6)  M'Knight  v.  Green,  1835,  13  S.  Burness,  1857,  20  D.  355  ;  Crombie  v. 

342  ;  Love  v.  Foster,  1833,  11  S.  280  ;  M'Ewan,  1861,  23  D.  333. 

M'^Niel  V.  MacMurchy  and  Co.,  1841,  (c)  Paisley  Union Bankv.  Hamilton, 

3  D.   554  ;  Scoullar  v.   Campbell  and  1831,   9  S.  488.     See  also  Fisher  v. 

Co.,  1824,  3  S.  50  ;  Millar  v.  Stewart,  Syme,  1827,  6  S.  216. 

1835,  13  S.  483  ;  Thorn  v.  Stewart,  (d)  Wilson  v.  Ewing  and  Co.,  1836, 

1842,  5  D.  369 ;    Kewly  v.  Andrew,  14   S.   262  ;    Thomson  v.   Johnstone, 

1843,  5  D.  860  ;  Beattie  v.  M'Lellan,  1836,  15  S.  173. 

1844,  6  D.   1088;   1846,  8  D.  930; 

2S 
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Great  strictness  will  be  required  in  the  execution  of  the  dili- 
gence. This  is  shown  by  the  case  of  Craig  and  Brooh  v.  Ferguson, 
1841.  Here  there  was  a  warrant  authorizing  execution  at  the  in- 
stance of  a  company  with  a  social  name,  and  also  of  the  partners 
nominatim.  The  messenger's  charge  was  given  as  at  the  instance 
of  the  partners,  without  naming  the  company ;  and  this  was  held 
an  unwarrantable  deviation  from  the  warrant,  rendering  the  charge 
invalid  (a).  The  charge  must  also  be  given  to  the  party  named 
and  designed  in  the  diligence ;  and  service  must  be  made  at  his 
residence,  and  not  at  his  counting-house  (b).  A  charge  at  the 
instance  of  one  person  will  not  warrant  poinding  at  the  instahce  of 
another  who  is  his  assignee  (c).  Hence,  if  a  company  be  assignee 
of  a  debt  and  diligence,  it  cannot  poind  on  a  charge  given  by  its 
cedent. 

This  diligence  may  be  used  against  the  company's  moveable 
property,  either  at  the  instance  of  stranger  creditors,  or  at  that  of 
such  of  its  members  as  stand  to  it  in  this  relation.  When  a  decree 
has  been  once  obtained  against  a  company,  it  becomes  a  warrant 
to  charge  not  only  the  company,  but  any  one  who  is  found  to  be 
a  partner,  though  his  name  should  not  appear  in  the  extract  (d). 
And  it  is  competent  to  register  the  protest  of  a  bill  granted  for  a 
company  debt  against  the  company  and  one  partner,  within  the 
jurisdiction  where  that  partner  is  domiciled,  although  another 
partner  against  whom  no  diligence  is  used  resides  in  another  juris- 
diction (e).  But,  on  the  other  hand,  it  would  seem  that  a  decree 
against  a  partner  will  not  form  a  warrant  for  poinding  against  the 
company  property  (/).  This  appears  to  follow  from  the  well-known 
rule,  that  it  is  incompetent  for  the  creditor  of  an  individual  to  poind 
property  belonging  jointly  to  him  and  another  party  (g).  If  the 
person  charged  deny  that  he  is  a  partner,  his  remedy  is  by  sus- 

Brooh  and  Ferguson, 


(a)  Craig  v. 
1841,  4  D.  54. 

(6)  Eraser,  Reid,  and  Sons,  1795, 
M.  3706 ;  Sharp,  Fairlie,  and  Co., 
1822,  1  S.  314.  See  also  Douglas  and 
Heron  v.  Armstrong,  1779,  M.  3700. 

(c)  Kyle  V.  Thomson,  1813,  17  F. 
C.  365. 

(d)  Selkrig  Y.  JDunlop  and  Co.,  1804: , 
Hume  277  ;   Thomson  v.  Liddell  and 


Co.,  1812,  16  P.  C.  721 ;  Wallace  v. 
Plock  and  Logan,  1841,  3  D.  1047  ; 
Maclean  v.  Rose,  1836,  15  S.  236; 
Knox  V.  Martin,  1847,  10  D.  50. 

(e)  Sutherland  v.  Gunn,  1854, 16  D. 
339. 

(/)  Dawson  v.   Cullen,  1825,  4  S. 


40. 


ig)  Fleming  v.  Twaddle,  1828,  7  S. 


92. 
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pension  (a).  The  charge  may  be  directed  either  against  the  com- 
pany, or  against  one  or  more  of  its  partners ;  but  it  must  be 
observed,  that  poinding  can  only  proceed  against  the  person  who  is 
charged.  Thus  a  charge  against  the  company  would  seem  only  to 
warrant  diligence  against  the  company  property ;  and  in  like  manner 
the  separate  estate  of  a  partner  could  only  be  attached  by  diligence 
on  a  charge  directed  against  himself.  When  the  company  is  to  be 
charged,  the  writ  must  be  'executed  with  the  usual  formalities  at 
its  place  of  business,  which  is  the  home  of  the  company.  When  a 
partner  is  to  be  charged  for  a  company  debt,  the  regular  course 
is  to  execute  it  against  him  by  service  at  his  own  domicile.  Yet  it 
would  seem  that  when  the  partner  is  absent  from  Scotland,  he  may 
be  charged  at  the  company's  place  of  business  (b). 

In  the  case  of  co-acceptors  and  cautioners,  or  other  co-obligants.  Cautioners,  etc 
when  one  has  paid  the  debt  under  diligence,  he  is  entitled  to  assig- 
nation of  the  diligence,  so  as  to  operate  his  relief  against  the  other 
co-obligants  (c).  This  rule  does  not  hold  as  between  the  members 
of  a  company,  because,  while  in  the  cases  of  cautioners  and  other 
such  co-obligants  the  extent  of  the  obligation  is  clear  and  defined, 
in  the  case  of  partners  it  is  totally  illiquid ;  for  without  a  count 
and  reckoning,  and  in  some  instances  without  dissolution  and  wind- 
ing up,  it  is  often  impossible  to  ascertain  what  as  inter  socios  is  the 
liability  of  each  partner  respectively  (d). 

It  may  here  be  remarked,  that  in  all  cases  the  poinding  must  Case  of  com- 

1  T    -  CI  ,       1  •  IT.      pany  assignees. 

be  executed  in  name  oi  the  party  at  whose  instance  the  charge  is 
given  (e).  Hence  an  assignee  of  a  company  debt  cannot  proceed 
to  poind  either  the  company  property  or  the  separate  estate  of  the 
partners  on  a  charge  given  by  his  cedent. 

A  summary  form  of  poinding  different  from  the  usual  form  is  8  and  9  Vict. 
not  warranted  by  8  and  9  Vict.  c.  3,  sec.  3,  the  Act  regulating 
constables  on  railways  (/). 

(a)  Anderson  v.  Bolton  and  Barker,  Forbes  and  Co.,  1829,  7  S.  684 ;  Meek 

1810, 15  F.  0.  544;  Andersons.  Currie,  v.  Ballandene,  1832,  11  S.  234. 

1836,  14   S.   884 ;   Hunter  v.  Evans  (d)  Qaven  v.  Mackie,  1832,  10  S. 

and  Co.,  1830,  9  S.  159.  550. 

(6)   Armour    v.    Finley   and    Co.,  (c)  Kyle  v.  Thomson,  1818, 17  F.  C. 

1803,  Hume  169.  365. 

(c)  Scott  v.  Stewart,  1816,   Hume  {f)  North  British  Ra.  Co.  y.  Home, 

75  ;    Walker  and  Johnston  v.  Sir  W.  1847,  9  D.  550. 
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2.  Real  Poinding,  or  Poinding  of  the  Ground. 

This  proceeds  on  debita  fundi,  or  debts  forming  a  real  burden 
on  the  land.  It  is  competent  either  to  the  feudal  superior  for  his 
feu-duties,  or  to  one  holding  a  real  burden  over  the  lands.  It  is 
not,  as  in  personal  poinding,  preceded  by  a  charge.  The  procedure 
is  by  summons  either  in  the  Supreme  Court  or  before  the  Sheriff. 
The  title  to  sue  is  the  feudal  right  of  the  superior,  or  the  completed 
title  of  the  holder  of  a  real  burden  who  is  not  himself  in  possession. 
The  parties  to  be  called  as  defenders  are  the  proprietors  and  the 
tenants;  but  there  is  no  personal  conclusion  against  them,  the 
object  being  to  make  the  goods  on  the  ground  subject  to  the  dili- 
gence. The  decree  of  poinding  is  the  ground  for  issuing  a  warrant 
of  poinding,  and  the  dihgence  is  completed  by  the  officer's  execution. 

From  the  nature  of  this  diligence,  it  will  be  seen  that  it  can 
seldom  be  used  at  the  instance  of  a  company.  Yet  this  will  some- 
times happen;  for  though  it  does  not  in  practice  hold  land  feudally, 
yet  it  may  be  the  creditor  in  a  bond  and  disposition  in  security,  and 
may  even  perhaps  adjudge  feudal  rights  which  are  debita  fundi. 
Besides,  there  is  nothing  to  prevent  a  disponee  and  assignee  of  an 
heritable  bond  on  which  sasine  has  been  taken,  though  he  himself 
has  -not  been  infeft,  from  suing  a  poinding  of  the  ground  (a). 
When,  therefore,  in  any  of  these  or  analogous  cases,  a  company 
is  in  a  position  to  raise  a  poinding  of  the  ground,  it  will  appear  in 
the  instance  in  the  same  way  as  in  an  ordinary  summons. 

Most  commonly,  however,  companies  hold  such  real  property 
as  they  may  find  it  necessary  to  possess  by  the  intervention  of 
trustees.  When  this  is  so,  the  poinding  will  proceed  in  name  of 
the  trustees  for  behoof  of  the  company. 

When  a  poinding  of  the  ground  has  to  be  brought  against  com- 
pany property,  care  must  be  taken  to  call  as  defenders  not  merely 
the  company,  but  the  parties  in  whose  name  the  feudal  title  is 
taken,  and  in  like  manner  service  must  be  made  on  such  parties. 
Of  course,  if  there  are  tenants  holding  under  such  trustees,  they 
must  be  called  also. 

If,  however,  as  often  happens,  a  company  or  firm  are  themselves 
tenants,  or  otherwise  in  possession  of  the  ground  to  be  poinded,  the 
(a)  Tweedie,  1836,  14  S.  337. 
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company  must  be  made  defenders;  and  this  is  done  by  calling  them 
as  in  an  ordinary  action. 

As  the  poinding  does  not  expire  with  the  life  of  the  debtor  (a),  it  Death  of 
does  not  seem  necessary,  when  the  partner  or  other  trustee  for  the 
company  dies,  to  raise  a  new  action  against  his  successor.  In  this 
case  the  poinding  would  seem  to  subsist,  and  continue  to  attach 
the  moveables  on  the  property,  by  whomsoever  it  is  held  for  the 
company. 


INHIBITION. 

Inhibition  is  the  diligence  whereby  a  debtor  is  restrained  from  Nature  of. 
alienating  any  part  of  his  real  estate,  and  from  contracting  debts 
by  which  this  result  may  be  brought  about.  It  not  only  interdicts 
the  debtor  from  doing  this ;  but  it  also  prohibits  the  lieges  from 
taking  conveyances  of  his  heritage.  In  form  it  also  applies  to 
moveables,  but  now  of  a  long  time  it  has  force  only  against  the 
real  property.  It  is  a  writ  passing  the  signet,  and  containing  a 
narrative  and  a  will.  It  is  executed  against  the  debtor  like  any 
other  writ,  and  against  the  lieges  by  publication  at  the  head  burgh 
of  the  county  where  the  lands  lie,  and  also  by  recording  in  the 
register  of  inhibitions  within  forty  days  of  its  publication. 

Inhibition  is  competent  on  any  liquid  ground  of  debt,  such  as  Competency 

"  _        ,.  andgroundsof. 

decree,  bill,  bond,  etc.,  even  though  the  term  oi  payment  should  be 
future  or  conditional ;  and  it  may  also  be  used  during  the  currency 
of  an  action  for  constituting  the  debt  on  production  of  the  sum- 
mons duly  executed. 

When  it  proceeds  on  a  debt  not  yet  constituted,  or  which  is 
future  or  conditional,  it  may  be  recalled,  if  nimious  or  oppressive  ; 
but  this  is  not  so  when  it  is  used  on  a  debt  already  due. 

When  used  by  companies  against  their  debtors,  there  is  nothing  Procedure. 
peculiar  in  the  procedure  to  distinguish  it  from  what  takes  place 
in  the  case  of  individuals ;  but  care  must  be  taken  that  the  com- 
pany appear  in  the  writ  in  such  a  way  as  would  be  competent  if 
they  were  prosecuting  an  ordinary  action.  For  examples  of  com-^ 
panics  using  inhibition,  see  below  (b). 

(a)    Keir    v.    Hepburn,    1624,    M.  (6)  Caledonian  Iron  Co.  v.  Clyne, 

10544,  2  Bell's  Com.  60.  1831,  10  S.  141 ;  Earl  of  Caithness  v. 
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When  inhibition  had  been  used  on  the  dependence  of  an  action 
raised  by  a  company,  it  was  held  that  it  might  be  recalled  at  the 
instance  of  a  majority,  though  certain  of  the  partners  whose  names 
had  appeared  in  the  instance  were  dead  or  bankrupt,  and  their 
representatives  had  not  been  sisted.  This  seems  to  be  a  conse- 
quence of  the  principle,  that  a  majority  of  the  partners  may  sue  in 
the  company  name  (a). 

If  inhibition  is  to  be  used  on  a  debt  in  which  the  company  is 
obligant,  it  may,  like  other  diligence,  be  directed  either  against  the 
company  as  a  separate  person,  or  against  the  individual  partners  as 
co-obligants  and  principal  debtors. 

As  companies  seldom  possess  heritable  property  except  it  be 
leases,  this  diligence  is  not  often  used  against  them.  But  when  it 
requires  to  be  so,  the  company  must  be  called  as  though  it  were 
a  defender  in  an  ordinary  action. 

When  the  real  property  against  which  the  inhibition  is  intended 
to  strike,  is  held  by  the  company  through  the  intervention  of 
trustees,  the  writ  must  be  executed  against  them  (&).  Execution 
against  the  company,  though  a  proper  precaution,  will  not  be 
sufficient.  Great  care  must  be  taken  in  a  case  of  this  kind,  that 
the  diligence  is  directed  against  them  as  trustees,  and  not  as  indi- 
viduals. Any  ambiguity  on  this  point  may  lead  to  a  recall  of  the 
inhibition  at  the  expense  of  the  user  (c).  As  an  example  of  the 
rigour  with  which  any  discrepancies  between  the  steps  of  procedure 
will  be  viewed,  reference  may  be  made  to  the  case  of  Park  v. 
Wood^s  Trustees,  1838  (d).  Here  letters  of  inhibition  against  three 
defenders  had  been  entered  in  the  minute-book  of  the  register  of 
a  county,  as  directed  against  one  of  their  number  only.  It  was 
consequently  held  that  the  diligence  was  null  and  void  as  against 
the  other  two,  though  they  were  correctly  recorded  in  the  register 
itself. 

It  need  hardly  be  observed,  that  inhibition  used  against  a  com- 
pany will  not  affect  the  separate  estates  of  the  partners,  unless  they 

Eaton,  Hammond,  and  Co.,  1836,  14 
S.  1091. 

(a)  Caled.  Iron  Co.  v.  Clyne,  supra. 


(b)  Bell's  Com.  614,  619. 

(c)  Johnstone  v.  Vans  Agnew,  1823, 
S.  197. 


(d)  16  S.  1363.  See  also  Walker 
V.  Hunter,  1853,  16  D.  226  ;  Malcolm 
V.  Northern  Reversion  Co.,  1846,  8  D. 
1201,  aff.  1849,  6  Bell  359,  21  Jur."- 
371. 
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also  have  had  the  letters  directed  against  them  not  only  as  partners 
but  as  individuals,  and  service  made  on  them  and  their  property  in 
the  usual  way. 

Inhibition  may  be  used  against  any  partner  for  a  decree  or  other  On  what  it  may 
liquid  document  of  debt  in  which  the  company  is  debtor ;  and  it  is  ^  °^^'^ 
also  competent,  like  arrestment,  against  a  partner  for  a  debt  in  the 
course  of  being  constituted  against  the  company  (a).  But  where  a 
defender,  having  been  inhibited  as  a  partner  of  a  company,  had 
been  assoilzied,  reserving  any  claim  against  him  as  a  partner  of  that 
company,  he  was  found  entitled  to  have  the  inhibition  recalled,  not- 
withstanding the  reservation  (b). 

It  is  also  competent  on  the  dependence  of  an  action  against 
surviving  partners  for  caution,  to  the  effect  of  securing  a  share  of 
the  stock  payable  even  at  distant  periods  (c). 

Inhibition  may  also  be  used  on  the  dependence  of  an  action  of  On  depend- 
relief  raised  against  the  purchaser  of  railway  shares  by  the  seller, 
when  sued  by  the  company  for  calls  in  consequence  of  the  pur- 
chaser's failure  to  register ;  and  in  a  case  of  this  kind  the  Court 
have  refused  to  recall  the  diligence  except  on  consignation  of  the 
sum  concluded  for,  with  expenses  (d). 

When  inhibition  is  used  on  the  dependence,  its  narrative  ought 
to  correspond  exactly  with  the  facts  set  forth  in  the  summons.  At 
least  there  ought  to  be  no  discrepancy  (e). 

ADJUDICATION. 

Adjudication  is  the  diligence  by  which  the  heritable  estate  of  a  Nature  and 
debtor  or  obligant  may  be  transferred  to  the  creditor  either  abso-  *^^  '"^  ^°"  °  ' 
lutely  or  in  security. 

Properly  it  applies  only  to  such  rights  as  are  strictly  heri- 
table, e.g.  feudal  rights,  leases,  bonds  bearing  a  tract  of  future 
time,  and  the  like ;  but  after  the  example  of  the  old  apprizing,  it 
may  also  be  used  to  attach  powers  and  faculties  when  they  are 

(a)  Ewing  v.  U'Clelland,  1860,  22  (c)    Leishman  v.  Rohertson,   1835, 

D.   1347.      See  Brereton  v.  Stewart,  14  S.  10. 

1824,  2  S.  594  ;  Livingston  v.  Lear-  (d)  Anderson  v.  Cullen,  1849,  11  D. 

month  and  Co.,  1824,  2  S.  611.  1264. 

(6)    Livingstone  v.   Learmonth  and  (e)   Purves  v.  Home,   1833,   11   S. 

Co.,  supra.  501. 
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transferable,  and  generally  such  property  as  can  be  attached  in  no 
other  way. 

Adjudication  is  commonly  said  to  consist  of  the  following  kinds : 
Adjudication  for  debt,  adjudication  in  security,  adjudication  on 
dehita  fundi,  adjudication  in  implement,  adjudication  contra  here- 
ditatem  jacentem,  declaratory  adjudication,  and  adjudication  on  trust 
bond  or  disposition. 

All  of  these  forms  are  capable  of  being  used  in  relation  to  com- 
panies and  firms,  with  the  exception  of  the  last,  which  from  its 
nature  is  applicable  only  to  heirs. 

Of  all  forms  of  diligence,  adjudication  is  perhaps  that  which 
requires  the  most  exact  care  on  the  part  of  the  practitioner,  as  in  it 
trifling  errors  have  so  frequently  been  found  fatal.  It  would  be 
foreign  to  the  purpose  and  scope,  and  would  greatly  transcend  the 
limits,  of  the  present  work,  to  enter  into  an  examination  of  this 
diligence  ;  and  indeed  its  various  ramifications,  and  the  niceties 
affecting  each,  are  only  to  be  understood  by  a  careful  study  of  the 
practice  and  precedents  (a).  A  few  general  remarks  therefore  on 
adjudication,  in  so  far  as  it  is  affected  by  the  partnership  or  com- 
pany relation,  is  all  that  we  shall  offer  on  this  branch  of  the  subject. 

Adjudication,  like  other  forms  of  diligence,  may  be  used  both 
at  the  instance  of  the  company  and  against  the  company;  and  also 
against  partners  or  their  representives  for  company  debts.  We 
shall  consider  these  briefly  in  their  order. 


Adjudication  at  instance  of  the  Company. 


Intervention  of 
trustees. 


In  most  cases  the  subject  sought  to  be  adjudged  cannot  be  held 
by  the  company  without  the  intervention  of  trustees,  or  at  least  it 
is  found  more  convenient  to  hold  it  in  this  manner.  Such  is  the 
case  with  feudal  property,  and  also  in  general  with  leasehold. 

In  these  and  the  like  cases,  the  summons  of  adjudication  will 
run  in  name  of  the  persons  appointed  to  be  trustees  for  behoof  of 
the  company,  whether  these  be  the  partners  jointly,  some  of  their 
number,  the  managers  or  directors,  or  some  third  parties.  The 
trustees,  whoever  they  are,  must  be  accurately  described  by  their 


(a)  See,  on  this  subject,  Bell's  Com. ; 
Boss'  Bell's  Diet,  and  Digest ;  and  for 


a  good  practical  treatise,  Parker  on 
Adjudication. 
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names  and  designations,  and  their  title  to  sue  must  be  set 
forth  (a). 

The  reason  why  adjudication  in  cases  of  this  kind  takes  place  This  not 
by  the  intervention  of  trustees  is,  that  companies  cannot  become  l^J'^  neces- 
vassals,  nor,  as  it  is  thought,  tenants.  Yet  there  are  many  cases  in 
which  property  may  be  adjudged,  where  there  is  no  intention  of 
entering  the  company  either  as  vassal  or  tenant.  Thus  powers  and 
faculties  maj^  be  adjudged,  and  bonds  and  dispositions  in  security 
(the  common  modern  form  of  mortgaging  real  property)  may  be 
adjudged.  Of  course,  in  neither  of  these  or  the  like  cases  would 
the  difficulty  of  making  the  company  vassal  or  tenant  present  itself. 
There  are  many  cases  besides,  where,  though  an  estate  in  land  is 
adjudged,  it  is  not  the  intention  of  the  adjudger  to  complete  the 
title  by  entry ;  as  e.g.  when  the  object  is  to  obtain  a  security,  to 
create  a  preference,  or  to  dispose  of  the  personal  right  in  favour  of 
a  third  person,  who  will  take  out  an  entry.  In  all  such  cases  it 
does  not  seem  necessary  that  the  company  should  adjudge  by  the 
intervention  of  trustees. 

In  such  cases  it  seems  to  be  the  practice  to  libel  the  summons  Mode  of 

T.  .  1  .     .  ....       1        libelling. 

as  in  an  ordinary  action  at  the  company  s  instance,  i.e.  either  in  the 
social  name  of  a  nominal  firm,  or  in  the  descriptive  name  with  joinder 
of  partners.  It  has  indeed  been  thought  by  some  practitioners  to 
be  more  safe  to  make  all  the  members  or  partners  pursuers,  on  the 
ground,  apparently,  that  adjudication  being  a  diligence,  requires 
more  accurate  libelling  than  an  ordinary  action.  It  does  not,  however, 
appear  that  this  view  receives  any  countenance  from  the  analogy  of 
other  forms  of  diligence,  and  it  has  certainly  never  been  laid  down 
in  any  decided  case.  It  is  indeed  somewhat  surprising,  that  the 
question  as  to  the  proper  mode  of  libelling  companies  as  pursuers  of 
adjudication  seems  never  to  have  been  raised  before  the  Court  (S). 

Adjudications  against  the  Company. 

In  leading  adjudication  against  company  estate,  it  is  necessary 
in  the  first  place  to  ascertain  in  what  manner  the  subject  sought  to 

(a)  Bell's  Com.  vol.  ii.  p.  672.  Trs.,  1829,   7  S.  412  ;    Cochrane  v. 

(6)  For  examples  of  adjudication  at  Bogle  and  Co.,  1849,  11  D.  908,  aff. 

the  instance  of  companies,  see  Shotton,  7  Bell's  App.  65  ;  Hemes  and  Co.  v. 

Malcolm,  and  Co.  v.  M'Neill,  1834,  12  Burnett,  1846,  9  D.  Ill ;  Globe  Insur- 

S.  609  ;  Bank  of  Scotland  v.  Ogilvie's  ance  Co.  y.  Tytler,  1842,  5  D.  294. 
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be  attached  is  held.  If  the  property  is  held  for  the  company  by 
trustees,  whether  these  be  its  officials  or  third  parties,  the  action 
will  be  directed  against  them  in  that  character ;  and  the  same  rule 
will  be  followed  where  the  property  is  held  by  all  the  partners 
nominatim  as  trustees  for  the  company. 

If,  however,  the  right,  being  of  a  personal  nature,  is  held  by  the 
company  without  the  intervention  of  trustees,  there  seems  no  reason 
why  the  company  should  not  be  called  as  in  an  ordinary  action  (a). 
It  appears,  however,  to  be  the  common  practice  in  such  cases,  to 
make,  if  possible,  all  the  members  defenders  nominatim. 

Adjudication  against  the  Separate  Estate  of  Individual  Partners 
as  liable  for  Company  Debts. 

There  is  nothing  peculiar  in  the  procedure  here  from  what 
takes  place  in  ordinary  adjudications.  It  may  however  be  remarked, 
that  the  action  constituting  the  debt  against  the  company  appears 
to  be  sufficient  to  warrant  a  summons  of  adjudication  against  the 
partner,  without  any  formal  constitution  of  the  debt  against  him 
individually  (b). 

DILIGENCE  BY  AND  AGAINST  INCOEPOEATED  COMPANIES. 

After  what  has  been  already  said  on  the  subject  of  unincorporated 
companies,  it  may  be  enough  to  state  that  the  procedure  is  the  same 
in  the  case  of  corporations,  except  in  the  following  respects.  The 
corporation  property  alone  is  in  general  attachable  for  its  debts, 
the  separate  estate  of  its  members  being  in  no  wise  answerable. 
Generally  corporate  property,  which  the  corporation  has  no  power 
to  alienate,  cannot  be  attached  by  diligence.  In  all  diligences  used 
by  or  against  a  corporation,  the  company  appears  like  an  individual 
by  the  corporate  name.  Joinder  of  members  or  the  intervention  of 
trustees  is  both  unnecessary  and  improper. 

(a)  See,  as  instances  of  adjudications      Murray  y.  Ramsay  and  Co.,  1811,  16 
against  a  company,  Forbes  v.  Tlie  York      P.  0.  134. 
Buildings  Co.,  1800,  12  F.  C.   369  ;  (6)  See,  as  to  this,  antea. 


BOOK    V. 
DISSOLUTION  OF   COMPANIES. 


CHAPTER   I. 

PRELIMINARY. 

Having  in  the  four  former  books  examined  the  legal  principles 
applicable  to  the  formation  and  constitution  of  associations  formed 
for  the  purposes  of  gain,  the  rights  and  obligations  of  their  mem- 
bers and  the  public  stante  societate,  and  the  judicial  procedure  by 
which  these  rights  and  obligations  are  enforced,  we  now  come, 
in  the  fifth  and  last  book,  to  consider  the  modes  in  which  such 
associations  are  brought  to  an  end,  the  consequences  of  dissolu- 
tion, the  rights  and  obligations  which  then  emerge,  and  the  legal 
machinery  by  which  they  are  rendered  effectual,  and  the  company 
estate  is  wound  up  and  distributed. 

In  prosecuting  our  inquiries  into  this  important  branch  of  the  Distinction 
subject,  it  will  be  necessary  to  keep  steadily  in  view  what  was  porations  and 
pointed  out  at  an  early  part  of  the  treatise,  that,  in  the  law  of  """P*"^®^- 
Scotland  as  in  that  of  England,  every  association  formed  for  the 
purposes  of  gain  is  referable  to  one  of  two  radical  types :  viz.  the 
simple  partnership,  of  which   the   common  law  company  is   an 
improved  variety ;  and  the  corporation,  of  which  the  quasi  corpora- 
tion may  be  taken  as  an  imperfect  form.     The  legal  principles 
applicable  to  dissolution,  and  its  consequences  in  these  two  types 
of  association,  are  in  many  respects  essentially  different ;  and  the 
practical  rules  observed  in  the  one  are  only  analogous  to,  or  illns- 


652 


DISSOLUTION  OF  COMPANIES. 


[Book  V. 


Similarity  be- 
tween English 
and  Scottish 
Law. 


Distinction 
between  dis- 
solution and 
rescission. 


trative  of,  those  adopted  in  the  other.  The  more  important  and 
radical  points  of  difference  may  be  stated  as  follows : — Unincor- 
porated associations  may  be  dissolved  as  they  were  formed,  by  the 
mere  will  of  their  members;  and  dissolution,  in  whatever  way 
brought  about,  does  not  in  the  least  degree  affect  the  rights  of 
creditors.  Corporations  can,  in  general,  be  dissolved  only  by 
public  authority,  since  in  that  way  they  were  brought  into  exist- 
ence ;  and  the  rights  of  their  creditors  after  dissolution  may  be 
very  seriously  affected,  and  in  some  cases  altogether  lost.  Unin- 
corporated associations  may  be  wound  up  according  to  conven- 
tional arrangements,  or  at  all  events  resorting  to  the  machinery 
provided  by  the  common  law  for  winding  up  the  estates  of  indivi- 
duals. Corporations  are,  properly  speaking,  wound  up  only  in  ac- 
cordance with  the  provisions  of  special  or  general  statutes  passed 
for  that  purpose. 

In  relation  to  this  branch  of  the  subject,  the  principles  of  the 
English  and  Scottish  systems  of  law  are  much  more  similar  than  in 
many  others.  In  so  far  as  concerns  corporations  proper,  they  are 
perhaps  fundamentally  the  same,  presenting  only  differences  in 
technical  expression  and  practical  working.  In  unincorporated 
associations,  however,  some  important  distinctions  arise,  particularly 
as  regards  bankruptcy  and  succession ;  and  the  underlying  simi- 
larity of  principle  is  often  much  obscured  by  difference,  as  in  the 
practical  details  in  which  it  finds  expression,  and  probably  also 
suffers  some  modifications  consequent  on  the  recognition  in  Scot- 
land of  the  quasi  person  of  the  company. 

It  must  be  observed  that  there  is  an  important  distinction  be- 
tween the  dissolution  of  a  company  or  of  the  partnership  relation 
on  the  one  hand,  and  the  rescission  of  the  instrument  of  formation 
or  of  the  membership  of  some  of  the  partners  on  the  other.  In  the 
former  case,  the  partnership  relation  has  been  validly  constituted, 
and  the  consequences  and  effects  to  which  it  has  given  birth  will 
continue  unabated  after  dissolution:  in  the  latter  it  has  been  a 
nullity  from  the  beginning ;  and  whatever  effects  its  apparent  exist- 
ence may  have  brought  about,  these  are  to  be  attributed  not  to  the 
partnership  relation,  but  to  principles  and  agencies  of  a  different 
description  altogether.  A  want  of  attention  to  this  important  dis- 
tinction is  very  apt  to  lead  to  great  confusion  of  thought.     Before, 
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therefore,  proceeding  to  consider  dissolution,  it  will  be  proper  to 
advert  to  rescission  and  its  consequences. 

The  contract  of  partnership,  like  any  other  mercantile  contract,  Grounds  on 

1  .,,.-.,.  1     .1     ,      1  .  .  .       which  contract 

may  be  avoided  ir  it  is  proved  that  the  consent  requisite  to  its  may  be  re- 
validity  was  not  adhibited  at  the  outset,  or  at  some  subsequent 
period.  Thus,  persons  who,  from  mental  aberration  or  nonage, 
are  incapable  of  giving  consent,  cannot  be  bound  by  a  contract  of 
copartnery;  and  the  same  holds  true  in  the  case  of  one  whose 
apparent  consent  has  been  extorted  by  force  or  fear.  "When,  again, 
a  party  has  been  induced  to  enter  into  a  partnership  by  fraudulent 
misrepresentations  on  the  part  of  the  other  socii,  he  will  be  entitled 
to  set  aside  the  contract.  Yet  it  must  be  observed  that  in  all  such 
cases  the  contract  is  rather  voidable  than  void ;  for  if  the  party 
whose' consent  had  not  been  originally  obtained,  chooses,  when  in 
full  possession  of  his  senses  and  freedom  of  action,  to  abide  by  the 
contract,  the  other  will  be  bound  as  if  it  had  been  valid  ab  initio. 
Moreover,  a  party,  after  making  his  election  to  adopt  the  contract, 
cannot  escape  from  the  consequences  of  this  step ;  and  his  inten- 
tion to  adopt  does  not  require  to  be  formal,  but  may  be  established 
by  facts  and  circumstances  (a). 

To  enable  a  person  to  reduce  a  contract  of  copartnery,  or  to  wtat  must  bo 
escape  from  the  liabilities  of  a  shareholder,  on  the  ground  that  he 
had  been  induced  to  enter  the  concern  on  fraudulent  misrepresen- 
tations, he  must  establish,  1st,  That  the  misrepresentation  was  made 
by  a  party  to  the  contract  or  by  the  company,  as  the  case  may  be. 
Misrepresentations  by  a  stranger,  or  one  not  entitled  to  represent 
the  company  in  that  behalf,  may  ground  an  action  of  damages 
against  the  wrongdoer,  but  will  not  avoid  the  contract  (b).  2d,  That 
the  misrepresentation  was  the  inducing  cause,  but  for  which  he 
would  not  have  joined  the  concern.  If  he  cannot  bring  it  up 
to  this,  he  will  only  be  entitled  to  have  the  misstatement  made 
good,  or  to  damages  for  its  non-fulfilment  (c).      Where,  how- 

(a)    See,    as   to   minors   becoming  Graham  v.    Western  Bank,   1864,  2 

partners    or    shareholders,    antea,   p.  Macph.    559,    and    1865,    3    Macph. 

22  et  seq.,  and    Wilson  v.   Laidlaw,  617. 

1813  (H.  of  L.  1816),  6  Pat.  App.  (c)    See,   as    to  this,   Jennings    v. 

222.  BrougTiton,  17  Beav.  234 ;  Pulsford  v. 

(6)  See  antea,  p.  256  et  seq.,  and  Richards,  ibid.  87  ;    Robson  v.  Earl 

Inglis  V.  Douglas,  1860,  22  D.  505;  of  Devon,  3  E.  Jur.  N.  S.  576. 


654  RESCISSION  OF  CONTRACT.  [Book  V. 

ever,  these  two  requisites   are  established,  the  contract  will  be 

reduced  (a). 

Consequence  of         When  contracts  of  copartnery  have  been  reduced  on  any  of  the 
rescission.  i       i        i  •         i     i  i       ,.  i        •  j: 

grounds  already  mentioned,  the  rule  or  law  is  to  restore,  as  tar  as 

possible,  matters  to  the  state  in  which  they  were  before  the  contract 
,  was  entered  into,  and,  when  this  is  impossible,  to  give  correspond- 

ing damages  to  the  injured  party.  As  regards  strangers,  however, 
the  case  is  very  different.  Unless  it  can  be  shown  that  they  were 
privy  to  the  fraud,  they  will  be  presumed  to  have  dealt  with  the 
concern  in  bona  fide,  and  will  have  the  same  claims  against  the 
party  who  had  been  overreached,  as  if  he  had  been  de  facto  a 
partner ;  in  other  words,  the  latter  will  incur,  quoad  the  world,  all 
the  liabilities  of  quasi  partnership  (h). 

Essential  error.  Partnership,  like  other  mercantile  contracts,  would  seem  liable 

to  reduction  on  the  ground  of  essential  though  unintentional  error ; 
but  from  the  peculiar  nature  of  this  contract,  it  is  always  difficult  to 
make  out  a  relevant  case  of  this  kind  (c). 

Illegal  partner-  Illegal  partnerships  are  null  ab  initio,  and  may  be  formally  re- 
duced at  the  suit  of  any  one  having  interest.  No  action  inter  socios 
can  be  maintained  on  such  contracts  of  copartnery.  Thus,  one 
partner  cannot  force  the  others  to  account  for  profits  received  by 
them,  nor  can  they  sue  each  other  for  indemnity  for  losses  or  out- 
lay arising  in  the  course  of  the  undertaking  (d).  This  does  not, 
however,  apply  to  strangers  who  dealt  with  the  copartnery  in  igno- 
rance of  its  illegality ;  and  action  will  not  always  be  denied  to  a 
partner,  even  for  reimbursement  of  outlays  made  by  him,  when 
there  is  reason  to  believe  that  he  had  no  intention  to  be  a  party  to 
illegal  acts  (e). 

(a)  Pillans  v.  Harkness,  Colles.  442  ;  (c)  See  Graham  v.   Western  Bank, 

Colt  V.  Woollaston,  2  P.  W.  154 ;  Raw-  supra. 

lins  V.  Wickham,  8  De  G.  and  J.  804  ;  (d)  Gibson  v.  Stewart,  1835,  14  S. 

Andrews  y.   Garstin,  10  0.  B.  N.  S.  166 ;  same  case,  1828,  6  S.  733,  aff. 

444 ;    Conybeare  v.  Neir  Brunswick,  1840,   1   Eob.  App.   260 ;   Fraser  v. 

etc.,  Ra.  Co.,  8  E.  Jur.  N.  S.  575  ;  Hair,  1852,   14  D.  335 ;    Gordon  v. 

Stainbank  r.   Fernley,   9   Sim.   556  ;  Howden,  1845,  4  Bell's  App.  254,  12 

Green  v.  Barrett,  1  Sim.  45.  CI.  and  Fin.  237,  reversing  5  D.  698; 

(5)   Watson  v.  Smith,  1806,  Hume  Fraser  v.  Hill,  1854,  16  D.  789. 

756  ;  Moyes  v.  Cook,  1829,  7  S.  793  ;  (e)  Gordon  v.  Howden,  1849,  12  D. 

Holmes  v.  Henderson,  1830,  8  S.  1011,  253  ;  Gordon  v.  Howden,  1853,  15  D. 

1083.  878. 
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As  to  rescission  of  royal  charters  incorporating  companies^  and  Eescission  of 
the  consequences  to  the  members  and  the  public,  see  pp.  99  and 
100. 

Having  thus  briefly  adverted  to  the  rescission  of  the  partnership 
relation  where  properly  speaking  it  was  a  nullity  from  the  beginning, 
we  now  come  to  the  proper  subject-matter  of  the  present  Book,  viz. 
Dissolution,  and  its  consequences  when  the  association  has  been 
duly  formed  and  brought  into  operation.  In  treating  of  this  sub- 
ject, we  shall  begin  first  with  private  firms  and  common  law  com- 
panies, and  shall  endeavour  to  explain  the  various  modes  in  which 
dissolution  is  brought  about,  and  the  consequences  resulting  there- 
from to  the  partners,  their  representatives,  and  the  public.  Under 
this  head,  bankruptcy  and  the  mercantile  sequestration  will  be  fully 
considered.  We  shall  next  proceed  to  explain  the  various  ways  in 
which  incorporated  associations  formed  for  the  purposes  of  gain 
may  be  dissolved -and  wound  up,  and  shall  conclude  by  an  exami- 
nation of  the  Winding-up  Acts. 


[     656    ] 


CHAPTER   II. 

DISSOLUTION  OF  PRIVATE  COPARTNERIES  AND 
UNINCORPORATED  COMPANIES. 

Three  modes  of  Theee  are  three  ways  in  which  associations  of  this  kind  may  be 

dissolution.  .  « 

dissolved:   1.  The  will  of  the  members;    2.  The  supervention  of 
something  which  ijjso  facto  operates  a  dissolution;    and  3.  The 
intervention  of  the  tribunals. 
Distinctions  to  To  understand  how  these  modes  of  dissolution  operate,  to  what 

be  made.  _  _  ■■■  ' 

cases  and  in  what  circumstances  they  are  respectively  applicable,  a 
distinction  must  be  made  between  partnerships  with  a  specified  period 
of  duration,  and  partnerships  for  whose  term  of  endurance  no  pro- 
vision has  been  made, — the  former  being  usually  designated  partner- 
ships for  a  term;  the  latter,  partnerships  at  will.  It  seems  also 
necessary  to  distinguish  between  ordinary  firms  and  common  law 
companies,  the  latter  of  which  make  considerable  approaches  to 
the  quasi  corporation. 

All  partnerships  to  which  no  term  is  assigned  in  the  contract 
of  formation  are  presumed  to  be  at  will ;  but  it  is  quite  competent 
for  the  contracting  partners  to  fix  a  period  before  the  elapse  of 
which  the  concern  shall  not  be  dissolved.  Partnerships  for  a  term 
are  generally  created  by  written  contracts ;  but,  unlike  contracts  of 
service  of  lease,  it  does  not  appear  that  by  the  law  either  of  Scotland 
or  England  a  partnership  for  a  term  of  years  requires  writing  for  its 
constitution.  As  the  contract  itself  may  be  proved  prout  de  jure 
it  would  seem  that  the  term  of  its  duration  may  be  estabHshed  by 
the  same  kind  of  evidence  (a).  The  fact  that  land  has  been  taken 
on  lease  for  partnership  purposes  for  a  certain  number  of  years  is 
a  strong  presumption  that  the  partnership  was  to  continue  for  that 
period,  but  standing  alone  it  is  not  conclusive  evidence ;  for  as  was 
(a)  2  Bell's  Com.  633  ;  CoU.  68 ;  Lindley  176, 


Chap.  II.]  DISSOLUTION.  657 

observed  by  Lord  Eldon, '  in  that  argument,  the  Court,  holding  that 
a  lease  for  seven  years  is  proof  of  a  partnership  for  seven  years,  and 
a  lease  of  fourteen  of  a  partnership  for  fourteen,  must  hold  that  if 
the  partners  purchase  a  fee-simple,  there  shall  be  a  partnership  for 
ever'  (a).  Every  case  must  be  dealt  with  on  its  own  specialties,  and  no 
rules  can  be  laid  down  other  than  the  common  rules  of  evidence  (b). 

The  duration  of  sub-partnerships  is  fixed  by  reference  to  their  Sub-partner- 
own  circumstances,  and  they  may  or  may  not  last  as  long  as  the 
principal  partnership  (c). 

If  a  partnership  for  a  term  is  continued  after  the  time  fixed 
for  its  termination,  it  does  not  run  a  new-  course,  but  becomes  a 
partnership  at  will  (d). 

Partnerships  at  will  are  presumed  in  law  to  continue  as  long  as  Partnerships 

1  •  '       I'C  !•  •  •  /\-r»^^  will. 

the  parties  are  in  lire,  and  m  capacity  to  remain  partners  (e).  iJut 
such  partnerships  may  at  any  time  be  dissolved  by  the  renunciation 
of  a  single  partner  (/).  This  power  must,  however,  be  exercised 
in  bona  fide  ;  and  the  Court  will  interfere  when  obvious  and 
irreparable  mischief  would  ensue  from  immediate  dissolution  (g). 
Thus,  according  to  the  civilians,  if  a  partner  brought  about  a  dis- 
solution with  the  fraudulent  intent  of  acquiring  for  himself  what 
would  otherwise  be  acquired  for  the  society,  he  was  compelled  to 
divide  the  acquisition  equally  with  the  former  socii  (A).  And  if 
such  a  case  were  now  to  occur,  it  is  probable  that  the  acquisition 
would  be  deemed  partnership  property  as  at  the  time  of  the  dissolu- 
tion ;  and  in  any  view,  an  action  of  damages  would  lie  against  the 
dissolving  partner  at  the  instance  of  his  former  associates  (i). 

(a)  Crawshay  v.  Maule,  1  Swanst.  Inst.  680 ;  Pothier,  tr.  de  la  Societe, 

509,  Tudor  L.  C.  279.  vol.  ii.  555. 

(6)  See   Wheeler  v.    Van  Wart,  9  (/)  Marshall,  1815,  18  F.  C.  178, 

Sim.  193,  and  2  B.  Jur.  252  ;  King  v.  3  Ross  L.  C.  611.     Vinn.  supra,  634  ; 

The  Accumulative  Assurance  Co.,  3  C.  Pothier,  sicpra,  586.     Peacock  v.  Pea- 

B.  N.   S.   151 ;    Featherstonehaugh  v.  cock,  16  Ves.  49,  3  Ross  L.  0.  607 ; 

Fenwick,  17  Ves.  307,  3  Ross  L.  C.  Crawshay,  1  Wilson  191  and  197. 
615  ;  Jefferys  v.  Smith,  1  Jac.  and  W.  (g)    Chavany  v.    Van   Sommer,    1 

301 ;    Alcock  v.   Taylor,   Taml.  506 ;  Swanst.  512,  Tudor  L.  G.  334 ;  Blis- 

Reade  v.  Bentley,  4  K.  and  J.  656.  set  v.  Daniel,  10  Ha.  493  ;  per  Lord 

(c)  Frost  v.    Moulton,    21    Beav.  Eldon  in  Peacock,    supra;    2   Bell's 
596.  Com.  632. 

(d)  Featherstonehaugh  v.  Fenwick,  (Ji)  Inst,  iii,  26,  4 ;  Ersk.  iii.  3,  26  ; 
supra.  2  Bell's  Com.  632. 

(e)  Bell's  Com.  ii.  630;  Vinnius  in         (i)  See  Featherstonehaugh  Y.Fertwick, 

2  T 
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Penuiesion  to 
renounce  on 
payment  of 
share  not 
enough. 


Notice  of  dis- 
solution must 
bo  distinctly 
made  to  all 
the  partners. 


Partnerships 
for  a  term, 


cannot  be  die- 
solved  but  of 
consent  before 
lapse  of  term. 


Exceptions. 


It  has  sometimes  been  questioned,  whether  in  cases  of  this  kind 
the  powers  of  an  individual  partner  should  extend  further  than 
mere  renunciation,  and  whether,  the  value  of  his  ascertained  interest 
in  the  concern  being  tendered  him,  he  should  be  entitled  to  insist 
on  a  dissolution  to  the  effect  of  having  the  whole  company  property- 
brought  to  a  sale.  But  as  regards  private  partnerships,  it  would 
seem  to  be  settled  law,  that  the  mere  renunciation  of  a  partner  in  a 
partnership  at  will  operates  a  dissolution,  and  necessitates  a  general 
winding-up  and  sale  without  delay  (a).  The  rule  of  the  Roman 
law  was  express :  Cum  aliquis  renunciaverit  societati,  solviUir 
societas  (b). 

To  be  effectual,  notice  of  dissolution  must  be  made  to  all  the 
partners  in  a  clear  and  unmistakeable  manner  (c).  A  mere  pro- 
posal to  dissolve,  if  not  accepted,  is  not  sufficient  (d).  It  does  not, 
however,  seem  necessary  that  previous  intimation  should  be  given 
of  an  intention  to  dissolve  («). 

In  partnerships  for  a  term,  the  elapse  of  the  time  stipulated 
entitles  the  partners  to  separate  without  previous  notice,  but  it  does 
not  ipso  facto  dissolve  the  company ;  for  if  the  business  continue  to 
be  carried  on  as  before,  the  partnership  continues  as  a  partnership 
at  will  (/). 

Partnerships  for  a  term  cannot  in  general  be  dissolved  before 
the  expiration  of  the  appointed  time,  unless  with  the  consent  of  all 
the  partners.  But  by  mutual  agreement  a  partnership  may  at  any 
time  be  dissolved,  and  that  by  a  mere  act  of  the  partners,  without 
the  necessity  of  judicial  intervention  (g). 

Circumstances  may  however  occur,  in  which  the  Court  will,  at 
the  suit  of  one  or  more  partners,  decree  a  dissolution.  Cases  of 
this  kind  may  be  said  to  arise  when  it  has  become  impossible,  or 
highly  improbable,  that  the  copartnery  can  continue  to    exist   in 


17  Ves.  298 ;  Burdon  v.  BarJcus,  8  E. 
Jur.  N.  S.  668,  per  Turner,  J. 

(a)  Peacock,  supra;  Featherstone- 
haugh,  snpra ;  Marshall,  supra. 

(b)  Inst.  iii.  26,  4 ;  Vinnius  679. 

(c)  Wheeler  v.  Van  Wart,  9  Sim. 
193 ;  Van  Sandau  v.  Moore,  1  Russ. 
463  ;  Marshall,  supra. 

(d)  Hall  V.  Hall,  12  Beav.  414  ; 
Parsons  v.  Hayward,  10  W.  R.  654. 


(e)  Sh.  BeU's  Com.  220  ;  Featlier- 
stonehaugh,  supra.  See  Mellersh  v. 
Keen,  27  Beav.  236. 

(/)  2  Bell's  Com.  632  ;  Dalgleisli 
V.  Sorley,  1791,  Bell's  Ca.  490,  1 
Bell's  111.  259. 

Qj)  See  Montgomery  v.  Forrester, 
1791,  M.  14583  ;  Barr  v.  Speirs,  1 
Bell's  111.  258. 
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accordance  with  the  purposes  of  its  formation ;  and  they  may  be 
considered  as  falhng  under  the  three  following  heads  : 

1.  Supervening  incapacity  of  partners. 

2.  Gross  misconduct  of  partners. 

3.  Inability  to  go  on,  from  the  state  of  the  partnership  affairs. 

1.  Superveninq  Incapacity. — Whenever  skill    and  industry  are  Supervening 

.         .  .  incapacity. 

stipulated  as  contributions,  the  circumstance  that  a  partner  has 
become  incapable  of  contributing  these,  ought  in  equity  to  be  a  good 
reason  for  dissolution.  The  courts  have  accordingly,  in  many  cases, 
interfered  to  give  effect  to  this  view. 

The  most  common  example  of  this  is  the  supervening  insanity  Insanity, 
of  an  active  partner.     No  reported  case  has  occurred  in  Scotland ; 
but  the  English  cases  are  numerous  and  conclusive  (a).    And  there 
can  be  no  doubt,  from  the  reason  of  the  thing,  that  the  same  rules 
would  be  followed  in  this  country  (&). 

It  is  to  be  noted,  that  the  supervening  insanity  of  a  partner  does  does  not  ipso 

'  ^.  °  .  facto  dissolve, 

not  ipso  jure  operate  a  dissolution,  but  merely  furnishes  a  ground  but  affords 
for  the  interference  of  the  Court  (c).  In  granting  relief  by  dissolu-  dissolution. 
tion,  the  courts  proceed  with  great  circumspection,  and  examine 
into  the  special  circumstances  of  each  case  (d).  They  must  be 
satisfied  that  insanity  exists  at  the  very  time  the  relief  is  sought, 
and  that  it  is  incurable  (e)  ;  for  in  general  a  mere  temporary 
aberration  of  mind,  from  which  the  partner  may  recover,  will  not 
warrant  a  dissolution,  unless  it  appear  that  an  immediate  relapse  is 
to  be  apprehended  (/).  And  where  insanity  has  not  been  estab- 
lished by  inquisition,  they  will  institute  an  inquiry  as  to  whether  the 
alleged  mental  aberration  be  such  as  to  incapacitate  the  partner  from 
taking  part  in  the  management  of  tlie  concern  (g).  From  the  want  of 

(a)  Sayer  v.  Bennet,  1  Cox  107  ;  Dickson,  1836,  14  S.  958  ;  Hamilton, 

Waters  v.  Taylor,  2  Ves.  and  B.  303,  1838,  1  D.  520. 

1  Bell's  111.  257,  Tudor  L.  C.  298 ;  (c)  Previous  cases. 

/oTiesv.-ZVb?/,  2My.  andK.  125;  Wrex-  (d)  Previous  oases. 

ham  V.  Hudleston,  1  Swaust.  514,  note;  (e)  Anon.,  2  K.  and  J.  441 ;  Kirby 

Sadler  v.  Lee,  6  Beav.  324  ;  Lea/Y.  v.  Carr,  3  Y.  and  C.  Ex.  184. 

Coles,  1  De  G.  M.  andG.  171  and  417  ;  (/)  Sayer  v.  Bennet,  1   Cox  107  ; 

Rowlands  v.  Evans,  and  Williams  v.  Huddlestone,    cited    in    2    Ves.    sen. 

Rowlands,  30  Beav.  302.  34. 

(6)   Pollok  v.   Paterson,   1811,    16  {g)    Milne  v.  Bartlett,   3   E.   Jur. 

F.  C.  369.     See  Ellis,  1836, 15  S.  262 ;  358,  and  previous  cases. 
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Bankruptcy 
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vency. 


declaratory  process  in  England,  the  dissolution  generally  dates  from 
the  time  of  the  decree  (a)  ;  though  exceptions  to  this  rale,  arising 
out  of  special  circumstances,  may  occasionally  be  found  (&).  The 
costs  of  procedure  are  charged  against  the  partnership  assets  (c). 

Physical  injuries,  which  in  some  cases  incapacitate  a  partner 
from  discharging  his  stipulated  duties  quite  as  much  as  mental 
aberration,  ought  to  form  a  good  ground  for  obtaining  dissolution ; 
but  no  cases  of  this  kind  seem  to  have  come  before  the  courts, 
either  here  or  in  England  (d). 

As  we  shall  afterwards  see,  the  simple  bankruptcy  or  insolvency 
of  a  partner  do  not  of  themselves  dissolve  a  copartnery,  because 
they  do  not  operate  a  transfer  of  his  share — this  being  the  conse- 
quence only  of  sequestration  or  the  cessio  bonorum  (e).  But  where 
a  partner  is  bound  to  contribute  his  skill,  industry,  or  personal 
superintendence,  it  should  seem  that  his  imprisonment,  taking 
refuge  in  the  sanctuary,  or  fleeing  from  the  diligence  of  his  credi- 
tors, ought  to  form  a  good  ground  for  judicial  dissolution,  provided 
the  disqualification  be  more  than  temporary. 


Gross  mis- 
conduct. 


2.  Gross  Misconduct. — As  partnership  is  a  contract  of  exube- 
rant trust,  such  gross  misconduct  on  the  part  of  any  of  the  socii  as 
is  plainly  destructive  of  mutual  confidence,  ought  to  form  a  valid 
reason  to  obtain  dissolution.  Numerous  instances  may  accordingly 
be  found  in  English  practice,  where  dissolution  has  been  decreed  on 
this  ground  (/) ;  and  there  can  be  no  doubt  that  these  precedents 
would  be  followed  in  this  country  ((f).  But  mere  incompatibility 
of  temper  producing  petty  annoj^ance  and  vexation,  or  even  such 
misconduct  as  does  not  plainly  interfere  with  the  partnership  busi- 
ness, will  not  be  held  sufficient ;  for  of  such  contingencies,  the 
partners   take  their  chance  when  they  form  the  connection  (li). 


(a)  Jones  v.  Welch,  1  K.  and  J. 
765  ;  Bescli  y.  Frolich,  1  Ph.  172. 

(J)  Kirbij  v.  Carr,  3  Y.  and  C. 
Ex.  184  ;  Robertson  v.  Lockie,  15  Sim. 
285 ;  Bagshaiv  v.  Parker,  10  Beav. 
532. 

(c)  Jones  V.  Welch,  supra. 

id)  See  2  Bell's  Com.  685. 

(e)  Ibid.  684. 

(/)   Waters  v.   Taylor,  2  Ves.  and 


B.  399,  and  Tudor  L.  C.  298  ; 
Harrison  v.  Tennant,  21  Beav.  482  ; 
Smith  v.  Jeyes,  4  Beav.  508  ;  Essell  v. 
Haywarfl,  30  Beav.  158;  De  Berenger 
V.  Hammel,  7  Jar.  and  Byth.  83. 

(g)  Bell's  Com.  ii.  636. 

(Ji)  Marshall  v.  Coleman,  2  Jac.  and 
W.  266  ;  Roberts  v.  Eberhardt,  Kay 
148  ;  Goodman  v.  Whitcombe,  1  Jac. 
and  W.  589. 
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The  misconduct  must  be  such  as  to  destroy  all  hope  of  successfully 
prosecuting  the  scheme  in  which  the  partners  are  jointly  em- 
barked (a).  Upon  this  ground,  confirmed  habits  of  intoxication, 
likely  in  the  circumstances  of  the  company  to  prove  ruinous  to  all 
concerned,  would  probably  be  held  a  ground  of  dissolution  (b). 

3.  Inability  to  go  on  without  Loss. — When  it  can  be  shown  to  Inability  to  go 
the  satisfaction  of  the  Court,  that  a  partnership  cannot  go  on  with- 
out the  risk  of  bringing  ruin  upon  all  concerned,  this  will  be  held 
a  good  ground  for  decreeing  dissolution  (c).  Our  courts,  however, 
will  not  exercise  this  power  except  upon  very  clear  grounds ;  and 
therefore  mere  improbability  or  difficulty  of  accomplishing  the 
purposes  for  which  a  company  has  been  formed,  will  not  be  held 
sufficient  (d).  When  dissolution  on  this  ground  is  prayed  for  by  a 
majority  of  the  partners,  the  Court  will  be  more  likely  to  accede  to 
the  request  (e) ;  and  dissolution  has  been  awarded  on  the  ground 
that  the  company  could  only  be  carried  on  by  means  of  a  large 
advance  of  capital,  and  even  then  with  doubtful  success  (/). 

The  supervention  of  the  circumstances  above  enumerated,  viz.  judicial  inter- 

..  .  1       ,  1    •      1  -T.      ,  J  i  i_  vention  should 

incapacity,  misconduct,  and  inabuity  to  go  on,  do  not,  as  we  have  ^e  obtained. 
already  observed,  dissolve  the  concern  ipso  facto,  but  merely  afford 
grounds  in  respect  of  which  dissolution  may  be  obtained.  Hence, 
when  the  partners,  or  those  entitled  to  represent  them,  cannot  be 
brought  to  agree  that  the  concern  shall  be  wound  up  and  dissolved, 
this  can  only  be  validly  brought  about  by  judicial  intervention.  In 
England,  the  procedure  is  to  file  a  bill  in  equity,  praying  that  the 
concern  may  be  dissolved  and  wound  up  under  the  directions  of 
the  Court ;  in  Scotland,  the  proper  course  would  seem  to  be  by 
petition  to  the  Court  of  Session,  setting  forth  the  whole  circum- 
stances of  the  case,  and  praying  for  the  appointment  of  a  judicial 
factor  to  wind  up  and  distribute  the  company  effects.     It  is  not 

(a)  Charlton  v.  Poulter,  19  Ves.  1802,  1  Bell's  111.  258.  See  also  Tfan-en 
\4ii,-aoii\  Harrisons.  Tennant^ supra;  v.  Reid,  1798,  F.  C,  aff.  3  Dow  76  ; 
Anon.,  2  K.  and  J.  441  ;  Baxter  v.  Baring  v.  Dix,  1  Cox  213 ;  Jennings 
West,  1  Dr.  and  Sm.  173  ;  Pease  v.  v.  Baddeley,  3  K.  and  J.  78. 
77eu)i«,10'W.R.536;  Watneyv.  WeUs,  (d)  Bain  v.  Black,  1849,  6  BeU's 
30  Beav.  56.  App.  317. 

(b)  Bell's  Com.  ii.  635.  (e)  Montgomery,  supra. 

(c)  Montgomery   v.    Forrester   and  (/)  Ban-  v.  Speirs,  svpra. 
Co.,  1791,  M.  14583;  Barry.  Speirs, 
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Provisions  for 
dissolution. 


unusual,  it  is  believed,  for  the  majority  of  the  partners,  where  one 
of  their  number  has  become  incapable  of  discharging  his  duties,  or 
where  the  further  prosecution  of  the  undertaking  seems  hopeless,  to 
content  themselves  with  entering  a  minute  of  dissolution  on  the 
company  books,  and  then  at  their  own  hand  to  proceed  to  wind  up 
the  concern  as  if  it  had  been  formally  dissolved,  trusting  to  be  able 
to  justify  their  proceedings  in  the  event  of  their  being  afterwards 
called  in  question.  This  practice  is  highly  objectionable.  It 
assumes  a  discretionary  power  with  which  the  common  law  has  not 
entrusted  them,  and  which  is  capable  of  the  greatest  abuse.  Dis- 
solution may  in  the  circumstances  be  the  most  advisable  course, 
and  perhaps  the  only  alternative,  but  of  that  they  are  not  the 
judges  ;  and  it  is  obvious  that  a  power  of  this  kind  might  often  be 
exercised  with  the  view  of  expelling  disagreeable  associates,  and 
even  of  defrauding  a  partner  of  his  just  rights,  where,  from  tem- 
porary aberration  of  mind,  he  was  incapable  of  looking  after  his 
own  interests.  Moreover,  if  it  should  ultimately  turn  out  that  the 
dissolution  was  unwarrantable,  it  would  be  a  matter  of  great 
difficulty  to  set  matters  right  with  those  whose  rights  had  thus  been 
prejudiced ;  and  protracted  and  expensive  litigation  would  probably 
ensue  in  determining  intricate  questions  of  accounting  and  repara- 
tion. Whenever,  therefore,  in  any  of  the  cases  under  consideration, 
an  arrangement  for  extrajudicial  dissolution  and  winding  up  can- 
not be  made  with  all  concerned,  the  only  safe  and  proper  course 
appears  to  be  an  application  to  the  Court. 

To  obviate  difficulties  of  this  kind,  it  is  not  unusual  to  introduce 
provisions  in  the  contract  of  copartnery,  or  other  instrument  of 
formation,  to  the  effect  that,  on  the  emergence  of  certain  conditions, 
such  as  a  diminution  of  the  capital  below  a  fixed  sum,  the  incur- 
ring of  a  certain  amount  of  loss,  etc.,  the  concern  shall  ipso  facto 
determine.  When  the  contemplated  condition  is  of  such  a  nature 
that  its  occurrence  can  be  instantly  and  clearly  established,  the 
partners  may  proceed  to  wind  up  as  soon  as  it  occurs,  without 
obtaining  the  consent  of  a  recalcitrant  minority ;  but  where  the 
exact  meaning  of  the  condition,  or  the  fact  of  its  having  emerged, 
is  open  to  question,  the  only  safe  course  appears  to  be  to  obtain  the 
intervention  of  judicial  authority. 


Circumstances  There  are  some  circumstances,  the  emergence  of  which 


ipso 
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facto  operates  a  dissolution,  whether  the  partnership  be  at  will  or  which  ipso 

e  mi  ■j'i'iici  •  (■  f"^"  operate 

ror  a  term,     ihe  ratio  oi  these  is,  that  the  further  continuance  of  a  dissolution. 
the  partnership  would  introduce  a  new  partner,  or  would  involve 
all  concerned  in  the  commission  of  illegal  acts. 

•  The  death  of  a  partner  operates  a  dissolution ;  for  otherwise  Death, 
his  heirs  or  executors  would  have  to  come  in  his  room  (a).  But 
if  it  be  specially  provided  that  death  shall  not  have  this  effect, 
or  that  the  heir  of  a  deceasing  partner  shall  take  his  place,  disso- 
lution will  not  follow  (6).  And  it  may  be  effectually  stipulated 
that  a  partner  shall  have  the  power,  in  contemplation  of  death,  to 
appoint  some  one  as  his  successor ;  but  if,  in  such  a  case,  the 
nominee  does  not  accept,  a  dissolution  takes  place  on  the  partner's 
death  (c).    , 

In  like  manner,  the  marriage  of  a  female  partner,  as  it  would  Marriage. 
otherwise  have  the  effect  of  making  the  husband  partner  in  her 
place,  operates  a  dissolution  (d). 

On  the  same  principle,  the  assignation  by  a  partner  of  his  share  Assignation 

...,  ,  ..  .of  interest. 

operates  a  dissolution,  it  there  be  no  provision  to  the  contrary  in 
the  partnership  contract  (e).  This,  of  course,  must  be  understood 
to  mean  such  an  assignation  as  effectually  substitutes  another  in 
his  room  ;  for  an  assignment  not  in  itself  valid,  or  merely  affecting 
profits,  will  not  have  this  effect  (/).  Nor  will  a  mortgage,  e.g.  an 
assignation  in  a  bond,  of  a  partner's  right  to  profits  on  a  share, 
produce  dissolution.  In  such .  cases  substitution  does  not  take 
place. 

Sequestration,  which  transfers  to  creditors  the  partner's  rights,  Sequestration. 
operates  a  dissolution  {g).     The  cessio  honorum  would  seem  to  have 
the  same  effect.     So,  in  England^  transfer  of  a  partner's  share 

(a)  Brsk.  iii.  3,  25.    Alton  v.  Cheap,  62,  and  1  Russ.  361.     CoUyer  searched 

1769,  M.  14573,  revd.  2  Paton  App.  the  registrar's  book  for  this   case  in 

283  ;  Aikiri's    Trs.   v.  Shanks,  1830,  vain.     Coll.  151.     See  post.  p.  683  et 

8  S.  753  ;    Christie  v.  Royal  Bank,  seq. 

1839, 1  D.  743,  and  2  Rob.  App.  118;  (d)  Nerot  v.  Burnand,  4  Russ.  247. 

3  Ross  L.  C.  668 ;  Inst,  of  Just.  iii.  Coll.  435  ;  Lindley  187. 
26,  5.     Crawshay  v.  Maule,  1  Wilson  (e)  Heath  v.  Sansom,  4  B.  and  Ad. 

181  and  197  ;  Tudor  L.  C.  279.     But  175. 

see  Sclater  v.  Clyne,  1831,  9  S.  248 ;  (/)    Glf,n  v.  Hood,  8  W.  R.  37  ; 

revd.  on  merits,  5  W.  and  S.  625.  Smith  v.  Parkes,  16  Beav.  115  ;  Jef- 

(J)  Gillespie  v.  Hamilton,  3  Madd.  ferys  v.  Smith,  3  Russ.  158. 
251.  (g)  Sh.  Bell's  Com.  222  ;   Hunter, 

(c)  Kershaw  v.  Matthews,  2  Russ.  1830,  9  S.  159. 
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Forfeiture  to 
the  Crown. 


War. 


Supervening 
illegality. 


Termination 
of  adventure. 


under  a  Ji.  fa.  (a)  bankruptcy  (b)  or  insolvency  (c),  dissolves  the 
partnership.  It  is  not  so  clear  whether  adjudication  of  a  partner's 
share,  or  attachment  thereof  by  arrestment  and  furthcoming,  would 
have  the  same  effect.  Such,  indeed,  would  seem  to  be  the  analogy 
of  the  English  cases  where  a  partner's  share  has  been  taken  in  exe- 
cution by  fi.  fa.  See,  as  to  this,  '  Arrestment'  and  '  Adjudication.' 
Insolvency  in  Scotland,  and  simple  bankruptcy,  do  not  of  them- 
selves operate  a  dissolution,  because  they  do  not  operate  a  transfer 
of  interest.  To  produce  this  effect,  they  must  be  followed  by 
sequestration,  or  the  cessio,  or  by  a  voluntary  trust  for  creditors  (d). 
They  may,  however,  be  made  to  have  this  effect  by  agreement  (e), 
and  will  often  afford  a  good  ground  for  judicial  interference. 

The  transfer  of  a  partner's  share  to  the  Crown  by  forfeiture 
for  treason,  or  falling  of  his  single  escheat  for  less  crimes,  ought 
also  to  operate  a  dissolution.  In  such  cases  not  only  is  there  a 
transfer  of  interest,  but  the  partner  is  so  far  civilly  dead,  and 
therefore  incapable  of  discharging  the  duties  required  of  him  under 
the  partnership  contract  (/). 

When  a  partnership  subsists  between  persons  domiciled  in  dif- 
ferent states,  the  breaking  out  of  war  between  them  would  seem  to 
operate  a  dissolution  ipso  facto  (g). 

As  a  partnership  cannot  be  entered  into  for  the  purpose  of 
carrying  on  an  illegal  traffic,  it  seems  to  follow  that  the  super- 
vention of  any  statute  declaring  illegal  the  business  for  the  pro- 
secution of  which  the  company  was  formed,  puts  an  end  to  the 
partnership  (A). 

If  a  partnership  be  entered  into  on  account  of  some  particular 
adventure,  when  that  adventure  ceases  the  partnership  deter- 
mines (i). 


(a)  Johnson  v.  Ecans,  7  Man.  and 
Gr.  240 ;  Perens  v.  Johnson,  3  Sm. 
and  G.  419. 

(5)  Ex  parte  Williams,  11  Ves.  5  ; 
Fox  V.  Hanhury,  2  Cowp.  448. 

(c)  Fox  V.  Hanhury,  per  Lord  Mans- 
field. 

(d)  Sh.  Bell's  Com.  222.  See  Scla- 
ter  v.  Chiri£,  1831,  9  S.  248 ;  revd.  on 
merits,  5  W.  and  S.  625.  See  Bell's 
Prin.  377. 


(e)  See  Munro  v.  Cowan,  1813,  17 
F.  C.  354,  and  2  Bell's  Com.  647. 

(/)  See,  on  this  matter,  CoU.  71  ; 
Watson  377  ;  2  BeH's  Com.  409  ;  and 
Chitty's  Laws  of  Com.  252. 

((jf)  Story  on  Part.  s.  315.  Gris- 
wold  V.  Waddington,  16  Johns.  438. 
See  Kent's  Com.  i.  66,  67  ;  and  Phill. 
Int.  Law  iii.  108. 

(70  Lindley  187. 

(0  Inst.  Jus.  iii.  26,  6. 
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COMMON  LAW  COMPANIES. 

When  there  is  no  delectus  personce,  as  may  be  evidenced  by  the  Common  law 
existence  of  a  power  to  transfer  shares,  by  the  contribution  being 
merely  pecuniary,  instead  of  skill,  credit,  or  some  other  personal 
qualification,  or  by  the  management  being  entrusted  to  officials,  the 
company  is  not  dissolved  by  the  death,  insanity,  or  bankruptcy  of  a 
partner,  by  the  transfer  of  his  interest,  or  by  his  resignation  (a). 
This  applies  to  common  law  companies,  and  a  fortiori  to  such  as  are 
incorporated  by  registration,  special  act,  or  royal  charter. 

It  is  very  doubtful  whether  common  law  companies  can  be  dis-  wm  of  a 
solved  at  the  will  of  a  member,  though  in  England  such  a  view  has 
been  indicated  (b).  The  very  circumstance  that  such  associations 
are  formed  with  a  numerous  and  fluctuating  membership,  and  that 
their  management  is  entrusted  to  officials,  leads  to  the  presumption 
that  their  duration  was  not  intended  to  depend  on  the  arbitrament 
of  a  single  member. 


member. 


is  fixed. 


Such  associations  may,  however,  be  dissolved  by  the  Court,  on  intervention 
its  being  shown  that  they  cannot  be  carried  on  in  accordance  with 
their  original  intention,  or  without  imminent  risk  to  their  mem- 
bers (c). 

When  no  term  of  duration  has  been  fixed,  there  can  be  no  doubt  When  no  term 
that  such  associations  may  be  dissolved  at  the  will  of  the  members, 
even  when  that  is  expressed  by  a  bare  majority.  In  general,  any 
difficulty  of  this  kind  is  obviated  by  the  original  contract  or  instru- 
ment of  formation  containing  special  provisions  for  authorizing  and 
carrying  out  a  dissolution.  When  such  exist,  they  must  be  strictly 
adhered  to  (^d). 

(a)  Sclater  v.  Clyne,  9  S.  248.    See  471 ;  Montgomery  v.  Forrester  and  Co., 

Dickson,  1836, 14  S.  958 ;  Ellis,  1836,  1791,  M.  14683. 

15  S.  262.  {d)  Morrice  v.   Bell,  1850,   12  D. 

(6)  Per  Lord  Eldon  in  Van  Sandau  1205  ;  Mansfield  v.  Ross,  1848,  10  D. 

V.  Moore,  1  Russ.  463  ;  per  V.-Ch.  in  566  ;    North  British  Bank  v.   Collins, 

Wheeler  v.    Van    Wart,     2   E.    Jur.  1852,  1  Macq.  369,  15  D.  (H.  of  L.) 

292.  29  ;  Malleable  Iron  Co.  v.  Buchanan, 

(c)  Electric  Telegraph  Co.,  22  Beav.  1855,  17  D.  461. 
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CHAPTER  III. 

CONSEQUENCES  OF  DISSOLUTION,  AND  HEREIN  OP  THE 
WINDING  UP  OF  PARTNEKSHIPS. 

The  consequences  of  dissolution  are  twofold:  1.  As  regards  the 
partners  themselves  ;  2.  As  regards  third  persons. 

I.    CONSEQUENCES  OP  DISSOLUTION  AS  REGARDS  THE  PARTNERS 

THEMSELVES. 

Company  On  dissolution,  every  partner  is  entitled  to  insist  that  the  com- 

estate  must  be  p       ^  -        •  •  •  i  i 

realized.  pany  property,  or  whatever  it  may  consist,  viz.  personalty,  realty, 

leases,  ships,  etc.,  and  goodwill,  shall  be  realized ;  that  the  com- 
pany assets  shall  be  recovered ;  that  the  whole  proceeds  shall  be 
applied  in  payment  of  the  partnership  debts ;  and  that  the  residue 
shall  be  divided  among  the  partners,  or  their  representatives,  accord- 
ing to  their  respective  shares  or  interests  (a). 

Sale.  In  the  absence  of  an  express  agreement  to  the  contrary,  the 

company  property  must  be  brought  to  a  sale,  as  this  is  the  best,  or 
at  all  events  the  fairest,  mode  of  ascertaining  its  value  (b).  The 
Court  may  order  this,  without  waiting  the  final  adjustment  of 
interests,  where  it  is  manifest  that  there  must  be  a  dissolution  (c). 
And  every  partner  may  insist  for  this,  however  long  a  period  may 

(a)  2  Bell'sCom.  645;  Lindley862.  stoneliaugh,    17    Ves.    298;    Wild  v. 

Marshall  v.  Marshall,  1816,  19  F.  C.  Milne,   26   Beav.    504  ;    Marshall  v. 

101;  M'Cormich  v.  M'Cubbin,  1822,  1  Marshall,  1816,  supra;  Cox  v.  Stead, 

S.  496 ;  Aitken's  Trs.  v.  Shanks,  1830,  1833,  11  S.  672,  aff.  1834,  7  W.  and 

8  S.  753;  M'Whannel  v.  Dohhie,  1830,  S.  497  ;  Hale  v.  Hale,  4  Beav.  375  ; 

8  S.   914  ;   Whytlaw  v.   Coats,  1799,  Crawshaij  v.  Maule,  1  Swanst.  495, 

aff.  1800,  4  Paton's  App.  148  ;  Lister  Tudor  L.  0.  279. 
V.  Sutor,  aff.  1815,  6  Palton's  App.  78.  (c)  M'Cormick,    1822,    1    S.   496  ; 

(6)  2  Bell's  Com.  645 ;  Stewart  v.  Craushaij  v.  Collins,  15  Ves.   218,  8 

Simpson,  1835,   14   S.   72  ;    Feather-  Ross  L.  C.  622. 
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have  elapsed  since  dissolution,  provided  the  partnership  affairs  have 
not  been  v?ound  up  (a).  Of  this  principle,  the  follovying  cases 
may  be  noticed  as  illustrations.  Tvi^o  partners  who  had  no  term 
specified  for  the  endurance  of  their  contract,  took  for  the  purposes 
of  their  partnership  a  lease  of  a  quarry  to  themselves  individually, 
but  without  mention,  of  partnership,  and  to  a  third  party  who  was 
truly  a  cautioner,  though  taken  directly  bound  to  the  landlord,  and 
their  assignees  and  sub-tenants,  they  always  continuing  liable  for 
the  rents.  On  the  death  of  one  of  them,  it  was  held  that  the 
partnership  thereby  came  to  an  end,  notwithstanding  several  years 
of  the  lease  were  yet  to  run  ;  that  the  representatives  of  the 
deceased  partner  were  entitled  to  have  the  lease  exposed  to  sale  as 
partnership  property ;  and  that  the  cautioner  had  no  title  to 
object  (b).  Even  where  a  lease  had  been  taken  with  a  view  to  part- 
nership, and  the  agreement  to  form  the  copartnery  was  afterwards 
broken  off,  it  was  held  that  the  lease  must  be  exposed  to  sale  (c). 

If,  however,  special  provisions  have  been  made  dispensing  with  special  pro- 
a  sale,  they  must,  when  practicable,  be  carried  out  (d)  ;  but  if  this 
cannot  in  the  circumstances  of  the  case  be  effected,  a  sale  must 
be  resorted  to  (e). 

But  it  is  to  be  observed,  that  though  this  is  the  common  rule,  Powers  of 
the  Court  will  control  its  application  so  as  to  prevent  its  resulting 
in  loss  or  injustice.  Hence,  where  an  immediate  sale  was  plainly 
disadvantageous,  the  Court  has  ordered  a  reasonable  postpone- 
ment (/) ;  it  will  also  inquire  into  and  determine  the  proper  mode 
of  sale  (g),  and  may  sanction  a  sale  to  one  or  more  of  the  partners 
if  such  a  course  be  advisable  (h).  When  the  profits  of  an  office 
held  by  a  partner  have  been  made  part  of  his  contribution,  the 
Court,  when  such  appointment  is  unsaleable,  will  debit  the  partner 
with  its  value  (i). 

(a)  Stewart  v.  Simpson,  1835,  14  S.  («)  Cook  v.  Collingridge,  Jac.  607  ; 

72  ;    Lister  v.    Sutor,   aff.     1815,  6       Wilson  v.  Greenwood,  1  Swanst.  471 ; 
Paton's  App.  78.  Madgioick  v.  Wimble,   6  Beav.  495  ; 

(i)  Aitken's  Trs.  v.  Shanks,  1830,  8      M'Cormick,  supra. 
S.  753.  (/)  Crawshay  v.  Maule,  1  Swanst. 

(c)  M'WhannelY.  Dohhie,  1830,  8      529;   Waters,  2  V.  and  B.  399,  and 
S.  914.  Tudor  L.  0.  298. 

(d)  Pettyt  V.   Janeson,    6    Madd.  (g)  Wilson,  1  Swanst.  484. 
146  ;     Simmons  v.   Leonard,    3    Ha.          (h)  Crawshay  v.  Maule,  supra. 
581.                                                                  (0  Smith  v.  Mules,  9  Ha.  571. 
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of  proceeds. 


Rules  in 
accounting. 


Point  of  time 
from  which 
profits  must 
be  divided. 


The  whole  proceeds  of  the  company  property  and  assets  form  a 
fund  over  which  the  company  creditors  are  preferable ;  and  their 
claims  must  be  fully  satisfied  before  any  partner  or  representative 
of  a  partner  can  claim  anything  (a).  When,  however,  the  com- 
pany debts  have  been  extinguished,  the  surplus  falls  to  be  divided 
among  the  partners  and  their  representatives.  In  the  absence  of  a 
conventional  arrangement,  the  shares  of  the  partners  are  equal ;  but 
a  different  agreement  may  be  established,  like  any  other  matter  of 
fact  (6).  A  partner's  right  to  compel  his  former  partners  to  account 
after  dissolution,  may  be  lost  by  acquiescence  or  delegation  (c). 

In  taking  an  account  of  the  partnership  property,  and  appor- 
tioning it  among  the  partners  or  their  representatives,  the  state  of 
the  stock  is  to  be  taken  as  at  dissolution,  and  to  this  is  to  be  added 
the  proceeds  thereof  until  it  is  realized  (d). 

Before  division  of  the  surplus  remaining  after  payment  of  the 
company  debts,  every  partner  must  be  credited  with  the  amount  of 
his  claims  against  the  company,  whether  these  be  for  advances,  for 
indemnity,  or  for  other  debts ;  and  every  partner  must,  in  like 
manner,  be  debited  with  all  claims  which  the  company  has  against 
him,  whether  these  fall  under  the  categories  of  unpaid  contributions, 
of  advances,  of  indemnities,  or  of  common  debts  owing  by  him  to  the 
company.  In  other  words,  the  debts  and  claims  between  the  company 
and  the  individual  partners  must  be  settled  or  provided  for  before  any 
division  of  the  free  proceeds  of  the  company  assets  can  be  made  (e). 

If  the  company  assets  prove  insufficient  to  meet  the  partnership 
debts,  the  partners  or  their  representatives  must  make  up  the  defi- 
ciency by  contributions  proportioned  to  their  respective  shares  (/). 

When  the  partnership  is  dissolved  suddenly,  as  by  the  death, 

(a)  2  Bell's  Com.  645. 

(J)  Struthers,  1821,  1  S.  122; 
M'Whirter,  1822,  1  S.  295;  Anderi^on, 
1828,  6  S.  836  ;  Blair,  1829,  8  S.  72  ; 


Camphell  v.  Thomson.,  1829,  revd.  5  W. 
and  S.  16  ;  Ferguson  v.  Graham,  1836, 
14  S.  871 ;  Buchanan,  1838,  16  S.  824  ; 
Aberdeen  Bank  v.  Clark,  1859,  22  D. 
44  ;  Peacock  v.  Peacock,  16  Ves.  49, 
3  Ross  L.  0.  607. 

(c)  Flowerdew  v.  Laiiig,  1843,  5 
D.  440  ;  Kerr  v.  M'Kechnie,  1845,  7  D. 
494.     See  p.  401. 


(d)  2  BeU'sCom.  645-6;  McLaren, 
etc.  V.  Liddell,  1862,  24  D.  577; 
Forster  v.  Orr's  Trs.,  aff.  1802,  4 
Paton's  App.  295. 

(e)  lUd.,  Lindley  861  ;  Blair  v. 
Russell,  1829,  8  S.  72. 

(/)  2  BeU'sCom.  619.  See  Nicol, 
1827,  5  S.  819  ;  Barclay  v.  Lawrie, 
1857,  19  D.  488  ;  Watson  v.  Ayrshire 
Iron  Co.,  1859,  22  D.  167,  Lindley 
864  ;  Gray  v.  Dojtglas,  Heron,  and 
Co.,  1778,  aff.  1779,  6  Pat.  App. 
(Sup.)  800. 
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supervening  incapacity,  or  bankruptcy  of  a  partner,  questions  of 
great  difficulty  frequently  arise  as  to  the  particular  point  of  time  at 
which  the  profits  shall  be  held  to  be  divisible.  To  obviate  these, 
special  provisions  are  generally  introduced  into  the  partnership 
articles.  To  be  of  any  practical  use,  such  provisions  must  be  very 
plain  and  distinct:  their  interpretation  and  practical  application 
have  frequently  proved  more  embarrassing  than  if  the  matter  had 
been  left  to  the  ordinary  operation  of  law. 

In  the  absence  of  special  agreement,  the  moment  of  dissolution 
may  be  taken  as  the  term  up  to  which  the  account  of  the  partner- 
ship dealings  and  profits  is  to  extend  (a).  But  it  must  be  observed, 
that  as  a  partnership  cannot  in  general  be  wound  up  in  a  day,  the 
account  must  be  kept  open  so  as  to  include  the  proceeds  of  transac- 
tions begun  prior  to  dissolution,  and  also  of  transactions  incidental 
to  the  winding  up  (6). 

If  on  the  retirement,  bankruptcy,  or  death  of  a  partner,  the  What  if  con- 
others  continue  to  carry  on  the  business  as  before,  without  coming  carried  on? 
to  any  settlement  with  the  late  partner,  they  will  be  liable  to  account 
to  him  or  his  representatives  for  so  much  of  the  subsequent  share 
of  the  profits  as  can  be  fairly  attributed  to  such  share  of  the  capital 
as  he  was  entitled  to,  but  had  not  yet  received  (c).  The  prin- 
ciple upon  which  this  doctrine  is  based  is  the  very  equitable  one, 
that  no  one  can  make  use  of  the  capital  of  another  for  purposes  of 
gain,  especially  involving  risk  of  its  loss,  without  the  knowledge 
and  consent  of  its  owner ;  and  that  if  this  be  done,  the  user  must 
communicate  the  proceeds  of  the  speculation  to  the  true  owner. 
Accordingly,  though  no  cases  involving  the  pure  question  here 
under  consideration  appear  to  have  occurred  in  the  Scotch  courts, 
there  can  be  little  doubt  that  if  they  did  arise,  the  doctrine  stated 
above  would  receive  effect,  more  especially  as  it  seems  to  have  been 
recognised  in  cases  of  a  kindred  nature  (d).     It  must  be  observed, 

(a)  2  Bell's  Com.  647.  Beaky. Beak,  v.  De  Tastet,  Jao.  284;   Townend,  1 

Finch  191 ;  Jones  v.  Noy,  2  M.  and  K.  Giff.  201 ;  Featherstonehaugk  v.  Fen- 

125.     See  Aytoun,  1844,  6  D.  1409.  wick,  17  Ves.  314  ;  Palmer,  2  M.  and 

(6)  Dig.  lib.  xvi.  tit.  2,  pro  socio,  K.  672  ;  Clements  v.  Hall,  2  De  G.  and 

1.  40 ;  2  BeU,  supra;  Willett  v.  Blan-  3.  173,  4  E.  Jur.  N.  S.  494 ;  Booth,  1 

ford,  1  Ha.  270.  Moll.  465. 

(c)  Crawshay  v.  Collins,  15  Ves.  218,  {d)  See   Cochrane  v.  Black,  1857, 

2Russ.  347,  8  Ross  L.  C.  622 ;  Brown  19  D.  1019. 
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however,  that  the  application  of  this  doctrine  in  practice  is  often  a 
matter  of  great  difficulty.  It  is  frequently  difficult  to  ascertain  in- 
a  given  case  to  what  extent  the  profits  of  a  partnership  are  to  be 
attributed  to  capital  as  distinguished  from  skill,  personal  qualifica- 
tions, or  connection.  Indeed,  in  some  instances,  large  profits  may 
be  realized  in  a  partnership  possessed  of  little  or  no  capital.  The 
English  courts  accordingly  apply  this  doctrine  with  special  refer- 
ence to  the  circumstances  of  the  individual  case  (a).  If  the  realized 
profits  cannot  be  fairly  attributed  to  capital,  the  former  partner  or 
his  representatives  will  not  be  held  entitled  to  any  share  (b) ;  if  the 
profits  are  in  part  attributable  to  capital,  and  in  part  to  personal 
qualifications,  the  share  will  only  be  given  after  deduction  of  an 
allowance  for  time,  skill,  and  trouble,  to  the  partners  by  whom  they 
were  realized  (c)  ;  but  if  fraud  on  the  part  of  the  continuing  part- 
ners can  be  established,  the  rule  is  apphed  in  all  its  rigour  (^d). 
Conventional  With  the  view  of  obviating  questions  as  to  accounting  between 

partners,  it  is  usual  in  deeds  of  copartnery  to  provide  that  the 
company  books  shall  be  balanced  at  regular  intervals,  and  that  the 
interest  of  a  retiring  or  deceasing  partner  shall  be  regulated  by  the 
balance  immediately  preceding.  Such  regulations  are  most  advan- 
tageous if  they  are  only  carried  out ;  but  it  too  often  happens  that 
balances  are  not  struck  at  the  prescribed  periods,  either  from  care- 
lessness or  from  difficulties  in  arranging  the  accounts,  so  that  when 
death  or  retirement  takes  place,  it  is, found  that  no  balance  has 
been  struck  at  the  period  prescribed.  In  such  cases  the  Court  has 
endeavoured  to  give  effect  to  the  true  intentions  of  parties,  so  as  to 
deal  equally  with  all  concerned.  In  Forster  v.  Orr^s  Trs.  (e),  the 
contract  provided  that  a  balance  should  be  annually  struck,  ascer- 
taining each  partner's  share  of  the  stock,  profit,  and  loss.  No 
specific  term  was  fixed,  but  it  was  always  done  in  May.  It  was 
further  provided  that,  on  the  death  or  insolvency  of  a  partner,  it 
should  be  optional  to  the  remaining  partners  to  wind  up,  or  to  pay 
the  representatives  of  the  deceased  or  insolvent  partner  his  share  as 
at  the  last  balance.     A  partner  died  in  July  1797,  but  no  balance 

(a)  Per  V.-C.  Wigram  in  Willet  v.  (c)  Featherstonehaugh  v.  Turner,  25 
Blanford,  1  Ha.  263.                                  Beav.  882. 

(b)  Wedderhurn,    22    Beav.    84  ;  (d)  Docker  v.  Somes,  2  M.  and  K. 
Simpson,  i  De  G.  Mac.  and  G.  164.            672. 

(e)  1800,  aff.  1802,  4  Pat.  App.  295. 
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had  been  struck  since  May  1796.  The  Court  held  that  the  right 
of  the  representatives  must  be  determined  according  to  the  balance 
which  should  have  been,  but  was  not,  struck  in  May  1797,  and 
directed  it  to  be  ascertained  accordingly.  The  same  decision  was 
given  in  Buchanan  v.  Muirhead,  1800  (a).  But  where  the  regula- 
tions had  been  strictly  adhered  to,  the  Court  would  not  allow  the 
last  balance  to  be  impeached  except  on  the  ground  of  error  calculi, 
or  of  such  errors  as  were  apparent  on  the  face  of  the  balance-sheets, 
and  the  means  of  correcting  which  were  to  be  found  in  the  writings 
themselves  (b).  Of  course  such  documents  may  always  be  impeached 
on  the  ground  of  fraud  (c).  Even  where  the  date  at  which  the 
balance  in  terms  of  the  contract  was  to  be  struck  had  been  altered  by 
subsequent  resolution,  the  Court  held  that  the  alteration  was  valid, 
and  that  a  balance  so  struck  was  conclusive  against  all  concerned  (d). 

Such  regulations  are,  however,  inoperative  when  circumstances  what  if  cir- 
supervene  to  which  they  are  plainly  inapplicable,  and  which  could  render  them 
not  have  been  in  contemplation  of  their  framers.     Thus,  where  it  ^^^^^  '"* 
was  provided  that  the  heir  of  a  deceasing  partner  should  be  obliged 
to  receive  his  share  in  the  stock  and  profits  as  they  stood  at  the 
balance  immediately  preceding,  and  the  company  became  insolvent 
before  the  death,  it  was  held  that  the  heir  could  not  resort  to  the 
previous  balance  as  fixing  his  right  (e). 

Clauses  of  this  kind  are  often  framed  in  such  a  way  that  it  is 
difiicult  to  arrive  at  an  interpretation  suitable  to  emerging  circum- 
stances. In  such  cases,  attention  must  be  given  to  the  spirit  of  the 
provisions  and  the  presumed  intention  of  parties,  in  opposition  to  a 
literal  interpretation,  which  would  lead  to  results  unjust  in  them- 
selves, or  which  could  not  have  been  contemplated  when  the  articles 
were  framed  (/).  Thus,  where  it  was  stipulated  that,  in  case  of  a 
partner's  bankruptcy,  his  share  in  the  company  should  determine,  and 
that  his  creditors  should  take  according  to  the  preceding  balance, 
the  Court  held  that  the  expression  bankruptcy  should  be  taken  to 
imply  bankruptcy  under  the  Act  1696;  and  that  as  this  kind  of 

(a)  1800,  M.  14593,  2  Bell's  Com.  (d)  Russell  v.  Glen,  1827,  5  S.  206. 

648,  n.  2.  (e)   Blair  v.  Douglas,  Heron,  and 

(h)  M'Laren  v.  Liddell,  1862,  24  D.  Co.,  15   Feb.    1776,   M.   14577,   and 

577.  App.    Society  1  ;    afF.   1777,    6   Pat. 

(c)  North  British  Bank  v.  Collins,  App.  (Sup.)  796. 

1852, 1  Macq.  369, 15  D.  (H.  of  L.)  29.  (/)  2  Bell's  Com.  047. 
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bankruptcy  had  not  taken  place,  the  insolvent  partner  was  entitled 
to  the  profits  of  the  trade  subsequent  to  the  appointed  balance  (a). 
So,  where  it  is  provided  that,  on  the  bankruptcy  of  a  partner,  his 
creditors  shall  take  his  share  according  to  the  preceding  balance 
struck,  and  it  happens  that,  from  some  misfortune,  the  company 
is  so  shaken,  that  while  one  of  the  partners  soon  becomes  bankrupt, 
the  whole  concern,  though  struggling  for  a  time,  is  ultimately  ren- 
dered bankrupt  also,  it  should  seem  that  the  creditors  of  the  partner 
who  first  became  bankrupt  would  not  be  entitled  to  found  on  the 
provision  in  question,  and  insist  for  payment  out  of  the  balance 
struck  prior  to  his  bankruptcy  (6). 

As  to  the  taking  of  accounts  between  partners  at  dissolution  or 
retirement,  the  following  rules  may  be  stated  as  of  general  applica- 
tion : — 1st,  In  the  absence  of  express  provision,  the  accounts  must 
be  taken  in  accordance  with  the  rules  of  the  common  law  already 
explained ;  2d,  Where  special  provisions  have  been  made,  these,  if 
they  have  been  acted  on,  must  be  carried  out ;  and  dd,  Where 
they  have  been  allowed  to  go  into  abeyance  by  never  having  been 
acted  on,  the  accounts  must  be  taken  in  the  ordinary  way,  as 
though  such  special  provisions  had  never  been  framed  (c). 

It  is  sometimes  provided  that,  on  death  or  retirement,  the 
interest  of  the  partner  or  his  representatives  shall  be  determined 
by  arbitration.  Such  a  stipulation  will  be  effectual  if  it  contain  a 
specific  reference  to  persons  named,  and  contain  also  the  nomina- 
tion of  an  umpire.  But  if  it  do  not  contain  the  names  of  indivi- 
duals as  referees,  or  if  they  cannot  agree  as  to  the  choice  of  an 
umpire,  it  does  not  appear  that  it  can  be  enforced  (d).  It  is 
doubtful  whether  an  agreement  of  this  kind  can  be  made  so  as  to 
hold  good  on  the  bankruptcy  of  a  partner  (e). 

When  a  partnership  is  brought  to  a  termination,  it  still  con- 
tinues to  subsist  for  the  purposes  of  winding  up  ;  and  until  this  has 

(d)  2  Bell's  Com.  648.     See  Morgan 


(a)  Munro  v.  Cowan  and  Co.,  1818, 
17  F.  C.  364. 

{!})  2  Bell's  Com.  648 ;  and  see  Blair 
V.  Douglas,  Heron,  and  Co.,  15  Feb. 
1776,  M.  14557,  and  App.  Society 
1;  aff.  1777,,  6  Pat.  App.  (Sup.) 
796. 

(c)  2  Bell's  Com.  648.  Jacl-xoi,  v. 
Sedgioick,  1  Wilson  297. 


v.  Milman,  3  De  G.  Mac.  and  G.  24  ; 
Blnndell,  17  Ves.  232 ;  Barley  v. 
Whitaker,  4  Drew.  134  ;  Milne  v. 
Magi.'itrates  of  Edinburgh,  1770,  aif. 
2  Baton's  App.  209  ;  Buchanan  v. 
Muirhead,  1799,  M.  14593. 

(e)  Wilson  v.  Greenwood,  1  Swanst. 
471. 
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been  accomplished,  the  partnership  relation  cannot  be  said  to  have 
entirely  ceased  (a).  In  the  absence  of  a  special  agreement  to  the 
contrary,  the  former  partners  have  the  right  and  power  of  winding 
up  (b).  This  power  is,  however,  strictly  confined  to  the  partners, 
and  is  not  therefore,  without  special  agreement,  competent  to  the 
directors  or  trustees  by  whom  the  company  was  managed  prior  to 
its  dissolution.  It  would  also  appear  that  it  cannot  be  competently 
exercised  by  one  partner,  but  that  all  must  concur  (c).  In  the 
case  of  dissolution  by  death,  this  power  vests  in  the  surviving 
partners,  to  the  exclusion  of  the  representatives  of  the  deceased 
partner  (d)  ;  and  in  like  manner,  a  dissolution  by  the  bankruptcy 
of  a  partner  vests  it  in  the  other  partners,  to  the  exclusion  of  the 
trustee  of  the  bankrupt  partner  (e). 

But  the  partnership,  and  with  it  the  agency  of  the  former  Agency  ter- 
partners  to  bind  their  fellows,  at  once  ceases  as  to  all  future  con-  all  futme  acts. 
tracts ;  it  subsists  only  for  the  purposes  of  winding  up,  which 
will  be  strictly  construed  to  mean  recovering  of  debts,  fulfilling 
existing  obligations,  and  calling  on  the  former  partners  to  con- 
tribute (/).  It  would  also  appear  that  the  power  of  a  majority 
of  partners  or  shareholders  to  bind  the  minority  terminates  with 
dissolution  of  the  company,  even  as  regards  the  mode  in  which 
the  company  affairs  are  to  be  wound  up  (g).  Such  powers  of 
agency  as  the  partners  retain  is  strictly  confined  to  winding  up 
or  completing  transactions  begun,  and  not  terminated  at  the  date 
of  dissolution  (h). 

(a)    Gordon  v.  Heron,  etc.,  1792,  390;  Gordonv.Douglas,16Jvua.el792, 

aff.  1795,  8  Paton's  App.  428.     See  F.O.,aff.  1795,  3Pat.  App.428,2Bell's 

West  of  Scotland  Malleable  Iron  Co.,  Com.  637  ;    Royal  Bank  v.   Christie, 

1855,  17  D.  461 ;  Paul  v.  Taylor,  1826,  1839,  1  D.  745,  aff.  1841,  2  Eob.  App. 

4  S.  580.  118,   8  CI.  and  Fin.  214  ;    Grant  v. 

(h)  Gordon  v.  Howden,  1853,  15  D.  Chalmers,   1771,  M.  14581  ;   Paul  v. 

378.  Taylor,  1826,  4  S.  580  ;   West  of  Scot- 

(c)  Barclay  v.  Lawrie,  1857,  19  D.  land  Malleable  Iron  Co.  v.  Buchanan, 
488;  Anderson  v.  Rutherford,  1835,  1855, 17  D.  461;  Thorn  y.  North  British 
13  S.  488.  See  M'Leod  v.  Langmuir,  Bank,  1850,  13  D.  134  ;  Gordon  v. 
1824,  8  S.  270.  Howden,  1853,  15  D.  378  ;   Butchart 

(d)  2  Bell's  Com.  638.  Fraser  v.  v.  Dresser,  10  Ha.  453,  4  De  G.  M. 
Kershaw,  2  K.  and  J.  496  ;  Allen  v.  and  G.  542.  See  Ault  v.  Goodrich,  4 
Kabre,  4  Madd.  464.  Euss.  130.     Lindley  332. 

(e)  Thorn  v.  North  British  Bank,  (g)  Lyon  v.  Haynes,  5  Man.  and  Gr. 
1850,  13  D.  134.  541. 

(/)  Snodgrass  v.  Hair,  1848,  8  D.  ih)  Butchart  v.  Dresser,  supra. 

2  U 
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Partners  alone 
entitled  to 
wind  np. . 


Eemedies 
competent  to 
representatives 
of  former 
partner. 


As  a  general  rule,  the  partner  or  partners  who  survive  after 
dissolution  by  death,  or  who  on  dissolution  by  bankruptcy  remain 
in  possession  of  the  management  of  their  own  estates,  are  alone 
entitled  to  sue  for,  recover,  and  discharge  the  company  claims. 
The  representatives  of  a  deceased  partner,  or  the  trustee  of  a 
partner  who  has  become  bankrupt,  have  no  right  to  intermeddle 
in  the  matter  (a).  And  it  has  been  held  that  the  executor-creditor 
of  a  deceased  partner  had  no  right  to  sue  for  a  debt  libelled  as  due 
to  the  company,  although  the  surviving  partner  was  stated  to  have 
disclaimed  all  right  or  interest  therein  (b). 

"When  the  representatives  of  a  deceased,  or  the  trustee  of  a 
bankrupt  partner  are  not  satisfied  with  the  credit  or  fidelity  of  the 
continuing  partners  in  winding  up  the  concern,  their  remedy  is  to 
apply  to  the  Court  for  the  appointment  of  a  judicial  factor,  in 
England  a  receiver,  for  the  benefit  of  all  concerned  (c).  It  must 
be  observed,  however,  that  the  Court  will  not,  except  upon  good 
cause  shown,  interfere  with  the  right  of  partners  to  wind  up  the 
concern,  and  take  the  management  out  of  their  hands  to  entrust 
it  to  an  officer  of  Court  (d).  A  judicial  factor  will,  however, 
be  appointed  in  the  following  and  similar  circumstances : — Where 
all  the  partners  consent  (e)  ;  where  all  the  partners  are  dead,  and 
disputes  have  arisen  among  their  representatives  (/)  ;  where  a  sur- 
viving partner  or  partners  are,  from  imprisonment  or  otherwise, 
incapacitated  from  acting  (g) ;  where,  by  bankruptcy  or  other- 
wise, the  management  has  already  passed  out  of  the  control  of  the 
partners  (Ji) ;  where  a  partner  grossly  misconducts  himself  (i)  ; 
where  fraud  on  the  part  of  a  partner  or  partners  is  established  (k)  ; 

(e)  Bell,  1857,  19  D.  704  ;  Southern 
Sank  of  Scotland,  1849,  11  D.  1494. 

(/)  nixon  V.  Dixon,  1831,  10  S. 
178,  afp.  1832,  6  W.  S.  229;  Phillips  v. 
Atkinson,  2  Bro.  0.  0.  272. 

((/)  Ja™sv.4?iderson,1841,3D.989. 

(h)  Fraser  v.  Kershaw,  2  K.  and  J. 
496 ;  DavisY.Amer,  3  Drew.  64 ;  CandUr 
V.  Candler,  Jac.  225. 

(i)  Estwick  v.  Conningsby,  1  Vern. 
118 ;  Sheppard  v.  Oxenford,  1  K.  and 
J.  491 ;  Madgwick  v.  Wimble,  6  Beav. 
495. 

(k)  Ex  parte  Broome,  1  Rose  69. 


(a)  Boyds  v.  Eraser's  Trs.,  1822,  1 
S.  231 ;  Child  v.  Ferguson,  1835,  13 
S.  768.     See  p.  525. 

(b)RogerY.Jamieson,1838,16SAlS. 

(c)  Eullarton  v.  Dixon,  1834,  12  S. 
750;  Young  v.  Collins,  1852,  14  D.  540, 
15  D.  35  and  1  Macq.  385  ;  Thomson  v. 
Stephenson,  1855,  17  D.  739  ;  2  Bell's 
Com.  638  and  645.  See  Drysdale,  1842, 
4  D.  1061  ;  Bell  v.  Williamson,  1857, 
19  D.  704. 

(d)  Young  v.  Collins,  1853,  supra  ; 
Drysdale  v.  Lawson,  1842,  4  D.  1061 ; 

■  Maxtone  v.  Muir,  1845,' 7  D.  1006. 
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where  a  partner  is  practically  excluded  by  the  others  from  his  share 
in  the  management  (a).  There  is  no  incompetency  in  appointing 
one  of  the  partners  judicial  factor.  In  such  a  case  he  receives  no 
salary  (J).  Perhaps  the  Court  may  in  some  cases  allow  one  or 
more  partners  to  wind  up  the  concern  on  finding  caution,  instead 
of  appointing  a  judicial  factor  (c). 

If,  after  dissolution,  a  company  creditor  has  good  reason  to  Inhibition  by 

1  creditor. 

suspect  the  solvency  or  conduct  of  the  partners  by  whom  the  com- 
pany estate  is  being  wound  up,  he  may  use  inhibition  against  them 
on  the  dependence  of  an  action  to  constitute  his  debt  (d). 

It  has  already  been  seen,  that  in  most  cases  of  dissolution,  notice  Right  to 

*  demand  that 

to  the  customers  and  the  public  generally  is  necessary  to  prevent  dissolution 
a  person  from  incurring  liability  for  the  future  acts  of  those  who  notified, 
were  formerly  his  copartners  (e).  When,  therefore,  dissolution 
has  taken  place,  any  one  of  the  late  partners  is  entitled  to  have 
that  fact  notified  in  the  proper  manner.  It  would  also  seem  that  he 
is  entitled  to  interdict  them  from  carrying  on  business  under  the 
old  name.  For  although,  in  some  cases  of  dissolution,  notice  is  not 
necessary  to  terminate  the  implied  agency,  and  though  the  continued 
use  of  the  old  name  is  not 'of  itself  enough  to  infer  a  continuance 
of  the  implied  agency,  yet  the  want  of  notice  of  dissolution,  and 
the  continued  use  of  the  old  name,  may  in  many  cases  involve  a 
former  partner  in  vexatious  litigation  with  parties  who  have  trans- 
acted with  the  continuing  partners,  and  who  either  were,  or  choose 
to  pretend  that  they  were,  in  ignorance  of  the  dissolution  (/). 

On  dissolution,  all  the  former  partners  are  at  liberty  to  recom-  Right  to 

'  ^  _        recommence 

mence  business  in  opposition  to  each  other,  and  so  also  may  a  retir-  business. 
ing  partner  in  opposition  to  the  other  partners  who  still  continue 
the  former  business  (g).     This  right  may,  however,  be  modified  or 
restrained  by  agreement  (A).     As  a  rule,  such  agreement,  as  it 

(a)  Wilson  v.  Greenwood,  1  Swanst.  (c)  See  tHs  subject  fully  considered 

471;  Clegg  v.  Fishwick,  1  Mac.  and  G.  'at  p.  308  et  seq. 

294.     See  ante,  p.  583  et-seq.  (/)   See  TrougUon  v.  Hunter,   18 

(6)  Wilson,  supra;  Blakeney  v.  Du-  Beav.  470  ;  Lewis  v.  Langdon,  7  Sim. 

faur  15  Bear.  40.  421  ;   De  Tastet,   Jac.  516.     Lindley 

(c)  2  Bell's  Com.  645.     See,  as  to  864. 

the  subject  of  judicial  factors  generaUy,  ig)  Farr  v.  Pearce,  3  Madd.  78.      . 

_  533  gj  jg„_  (/i)  Stalker  v.  Carmickael,  1735,  M. 

"  (d)  Leishman  v.  Robertson,  1835,  14  9455  ;    Watson   v.  Neuffert,  1863,   1 

g   10.  Macp.  1110.     Bell's  Prin.  40. 
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Effect  of  sale 
of  good--will. 


seriously  interferes  with  individual  freedom  of  action,  must  be 
distinct  and  specific ;  at  the  same  time  it  has,  in  some  English 
cases,  been  held  to  be  implied  from  other  agreements  (a).  Where 
agreements  of  this  kind  are  clearly  established,  they  will  be  strictly 
enforced  (b). 

As  already  seen,  when  a  partnership  is  dissolved,  the  rule  is 
that,  in  the  absence  of  an  arrangement  to  the  contrary,  the  good- 
will must  be  sold,  like  other  company  property,  for  behoof  of  all 
concerned.  Such  a  sale  does  not,  however,  per  se  prevent  a  former 
partner  from  recommencing  a  similar  business  in  the  immediate 
neighbourhood  where  the  old  one  was  carried  on  (c).  Yet  he  must 
not  represent  the  new  concern  as  the  successor  of  the  old,  nor 
assume  the  old  name  (d),  unless  perhaps  where  that  name  happens 
to  be  his  own  (d).  When  a  firm  is  dissolved  by  death,  the  survivor 
cannot  be  compelled  to  carry  on  the  business,  so  as  to  preserve  the 
good-will  until  it  can  be  conveniently  sold  (e). 

When  a  partner  has  retired  from  a  company,  whether  the  con- 
sequence was  or  was  not  a  dissolution  of  the  concern,  the  partner 
is  not  liable  to  relieve  the  other  partners  of  any  share  of  debts"or 
obligations  contracted  subsequent  to  his  retirement  (/). 


II.    CONSEQUENCES   OF  DISSOLUTION  AS  REGARDS  THIRD  PARTIES. 


Dissolution 
does  not  affect 
rights  of 
creditors. 


It  must  always  be  borne  in  mind,  that  dissolution,  in  whatever 
way  it  may  be  brought  about,  does  not  in  the  least  degree  affect 
the  claims  of  creditors  in  debts  or  obligations  previously  contracted 
by  the  company,  or  their  right  to  proceed  against  the  former  part- 
ners or  their  representatives,  as  liable  singuli  in  solidum  for  com- 
pany debts.  Nothing  short  of  that  which  releases  the  company,  or 
operates  as  a  discharge  to  a  partner  individually,  will  have  this 
effect.     A  distinction,  however,  exists  as  to  the  mode  of  constitut- 


(a)  Harrison  v.  Oardner,  2  Madd. 
198;  Cooper,  2  CMtty  451. 

(V)  Atkyns  v.  Kinnier,  4  Ex.  776  ; 
Tallis,  1  E.  and  B.  391  ;  Harrison,  2 
Madd.  198  ;  Williams,  2  Swanst.  258. 
See,  on  this  point,  Mitchel  v.  Reynolds, 
1  P.W.  181,  and  1  Sm.  L.  0.  840-367. 

(c)  Kennedy  v.  Lee,  3  Mer.  452.    See 


also  Churton  y.  Douglas,  1  Johns.  174; 
Crutwell  V.  Lye,  17  Ves.  335. 

{d)  Churton,  supra ;  Croft  v.  Day, 
Tudor  L.  C. 

(e)   Lewis,  7  Sim.  425.     See,  as  to 
good-will  generally,  p.  480. 

(/)  Drummond  v.  Thomson's  Trs 
1834,  12  S.  620. 
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ing  debts  against  the  company  prior  and  subsequent  to  dissolution. 
If  a  debt  is  to  be  constituted  against  an  existing  company,  it  is  in 
general  sufBcient  to  call  it  in  the  social  name,  or  in  the  descriptive 
name  with  joinder  of  three  partners ;  but  if  the  company  be  dis- 
solved, the  general  rule  is,  that  debts  previously  incurred  can  only 
be  constituted  against  it  by  calling  all  the  surviving  partners,  and 
the  representatives  of  such  as  are  defunct,  as  defenders  (a). 

Except  in  a  few  special  cases,  neither  the  public  nor  customers  Notice  necee- 
are  presumed  to  know  that  a  dissolution  has  taken  place ;  conse-  nate  impiSd'' 
quently  a  partner  will  continue  to  remain  liable  for  such  future  acts  ^^^"''y' 
of  his  quondam  partners  as  would  have  bound  the  company  if  ithad 
still  continued  in  existence,  unless  notice  of  dissolution  or  retire- 
ment have  been  given  in  proper  form  (b).  "When  this  has  been 
done,  the  implied  agency  ceases,  and  can  only  be  revived  by  the 
partners  doing  or  permitting  something  to  be  done  which  does  away 
with  the  effect  of  the  notice,  or  leads  the  public  to  suppose  that  the 
old  company  has  been  reconstructed  or  a  new  one  formed.  It  may 
be  observed  that,  to  destroy  agency  to  bind  the  firm,  notice  of 
dissolution  need  not  be  made  to  another  company,  one  of  whose 
partners  is  also  a  partner  of  the  dissolved  firm  (c).  The  reason  of 
this  is,  that  every  partner  is  an  agent  for  the  firm  to  the  effect  of 
receiving  notices.  The  rule  would,  however,  not  apply  in  the  case 
of  a  joint-stock  company  whose  management  was  entrusted  to  direc- 
tors, and  when,  consequently,  the  individual  members  could  in  no 
sense  be  considered  its  agents. 

Though  the  general  rule  is,  that,  after  dissolution  duly  notified,  continuanoe 
the  former  partners  incur  no  further  obligations  in  virtue  of  the  nofee""^  ^ 
implied  agency  of  each  other,  yet  they  still  continue  liable  for  such 
transactions  as  may  be  entered  into  for  the  purposes  of  winding  up, 
and  in  all  matters  in  relation  to  which  they  have  led  the  public  to 
believe  that  the  former  agency  has  not  been  entirely  withdrawn  {d). 

It  is  no  objection  to  a  decree  against  a  company,  that  it  was  Decree  good 
pronounced  after  sequestration  and  the  death  of  the  sole  partner,  noimced  after 
notice  having  been  given  to  the  creditors  and  representatives  who 

(a)  See  p.  550  et  seq.  and  Co.,  1810,  15  F.  0.  620,  and   2 

(6)  See  p.  308  et  seq.  Bell's  Com.  640,  n.  3. 

(c)  Dimhar  v.  Remington,   Wilson,  (d)  See  Paul  y.  Taylor,  1826,  4  S. 

580,  and  antea,  p.  815. 
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Bills  in  name 
of  iirm  not 
binding. 


Gordon  v. 
M^Cuhbin. 


Guarantee. 


declined  to  appear  (a) ;  and  the  same  holds  true  as  to  a  decree- 
arbitral  (h). 

It  has  been  held,  that  an  application  for  sequestration  of  the 
estate  of  a  company  and  partners  could  not  competently 'be  founded 
on  a  bill  granted  by  one  of  the  partners  after  dissolution,  in  name 
of  the  firm,  for  a  debt  alleged  to  be  due  by  the  company,  but  which 
had  never  been  constituted  during  its  subsistence  (c)  ;  and  where 
the  estates  of  a  company,  which  had  been  dissolved  by  death^  were 
afterwards  sequestrated,  it  was  decided  that  a  bill  accepted  by  a 
surviving  partner  in  name  of  the  firm  subsequently  to  dissolution, 
did  not  entitle  the  holder  to  vote  in  the  election  of  a  trustee  (d). 

On  the  dissolution  of  a  company,  two  of  the  partners  were  em- 
powered to  use  its  name  for  winding  up,  and  a  circular  was  sent  to 
an  English  house,  an  old  customer,  with  this  intimation.  After- 
wards, one  of  the  two  partners  wrote  under  the  company  signa- 
ture to  the  English  house,  requesting  it,  for  the  sake  of  convenience, 
to  honour  the  drafts  of  another  company,  which  was  composed  of 
the  two  partners ;  and  this  was  accordingly  done.  The  estates  of 
the  dissolved  company  were  at  the  distance  of  some  years  seques- 
trated, and  in  the  meantime  the  debt  due  to  the  English  house  had 
been  greatly  increased.  It  was  held  that  the  English  house  were 
entitled  to  rank  for  their  debt  in  the  sequestration,  whether  incurred 
previous  or  subsequent  to  the  dissolution,  and  whether  constituted 
by  bills  drawn  in  the  name  of  the  dissolved  company,  or  in  that  of 
the  other  firm  as  on  its  behalf  (e). 

Where  a  company  had  granted  a  letter  of  guarantee,  its  dissolu- 
tion by  death,  although  notified  in  the  Gazette,  but  not  specially 
intimated  to  the  holders  of  the  guarantee,  was  found  not  to  discharge 
the  surviving  partner  (/).  But  where  a  bank  granted  a  cash  credit 
to  be  operated  on  by  a  company  on  the  security  of  a  bond,  to 
which  the  company  and  the  individual  partners  were  parties,  and 
the  bank  continued  to  make  advances  to  the  company  after  the 
retirement  of  one  of  the  partners,  which  was  duly  notified  in  the 


(a)  Humilton  v.  M'Gilp,  1826,  5  S. 
129. 

(6)  Grant  v.  Girdwood  and  Co., 
1820,  20  F.  0.  156. 

(c)  Snodgrass  v.  Hair,  1846,  8  D. 
390. 


{d)  Gordon  v.  M'Cubbin,  1851,  13 
D.  1154. 

(e)  Finlay,  Bannatyne,  and  Co.  v. 
Ord,  1846,  8  D.  1089. 

(/)  Kemp  V.  Allan,  1824,  3  g. 
104. 
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Gazette,  and  also  specially  to  the  bank,  it  was  held  that  the  retired 
partner  was  not  liable  for  a  balance  on  advances  so  made  (a). 

Where  a  member  of  a  dissolved  copartnery  sued  a  railway  com-  Smith  r.  Nonh 
pany  for  his  share  of  a  sum  of  money,  which  they  had  paid  as  the  ^"''^"^  ^'  ^°' 
price  of  certain  subjects  belonging  to  the  copartnery  to  the  agent  of 
the  copartnery  while  it  was  still  in  existence,  and  for  which  they 
had  received  a  discharge  from  the  other  partners,  and  a  letter  of 
guarantee  from  the  agent,  the  action  was  held  relevant,  on  an  addi- 
tion being  made,  to  the  effect  that  if  the  money  was  actually  paid 
to  the  agent,  he  had  received  it  without  having,  and  the  defenders 
had  paid  it  in  the  knowledge  that  he  had  not,  authority  from  the 
pursuer  to  receive  it,  or  to  grant  a  discharge  therefor  (6). 

After  dissolution  duly  notified,  a  company  debtor  has  no  right  Agency  to 
to  deal  with  a  partner  as  if  his  agency  still  continued.  Therefore  pany  dS^tor"" 
where,  after  dissolution,  a  company  debtor,  who  had  received  due 
notice,  made  choice  of  one  of  the  former  partners  as  his  sole  agent 
to  effect  a  loan,  and  apply  it  in  payment  of  the  claim  the  company 
had  against  him,  and  the  agent  effected  the  loan,  but  applied  its 
proceeds  to  his  own  purposes,  and  was  then  sequestrated,  it  was  held 
that  the  debtor  was  still  bound  to  pay  the  debt  to  the  company  (c). 

As  a  general  rule,  dissolution  of  a  company  dissolves  a  lease  Leases. 
held  by  or  for  the  purposes  of  the  company  (cZ).  But  when  a  com- 
pany, who  were  tenants  of  a  shop,  sublet  it,  and  afterwards  dissolved 
and  assigned  the  lease  to  a  third  party  for  their  behoof,  which  was 
intimated  to  the  sub-tenant,  and  the  latter  agreed  with  one  of  the 
partners  for  an  extension  of  his  lease,  on  the  faith  of  which  he 
averred  that  he  had  made  alterations  on  the  shop,  it  was  held  that 
the  assignee  was  entitled  to  remove  him  (e).  This  is  another  proof 
of  what  was  before  mentioned,  that  a  stranger  after  dissolution 
cannot  deal  in  safety  with  a  partner  in  relation  to  any  company 
matter. 

If  a  partner,  or  a  person  believing  himself  to  be  a  partner,  Consequences 

^  ,  .        ™   .        .         .     ,.  ,  of  intermed- 

intermeddle  with  the  partnership  affau's,  m  windmg  up  the  company  diing  witii 

(a)  Padon    v.   Bank    of  Scotland,  (d)  Camphell  v.    Calder  Iron  Co., 

1826,  5  S.  160.  1805,  1  Bell  on  Leases  150  ;  Gillespie 

(6)  Smith  v.  North  British  Ra.  Co.,  v.  Clark,  1821,  1  S.  153.     See  Hunter 

1850,  12  D.  795.  on  Land,  and  Ten.  455. 

(c)  Anderson  v.   Rutherfurd,  1835,  -  (c)  Brown  v.   Ogilvie,    1822,    1   S. 

13  S.  488.  266. 
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company 
affairs  aiter 
dissolution. 


Effect  of  dis- 
solution on 
liabilities  of 
cautioners. 


after  dissolution,  he  will  render  himself  liable  in  legal  interest  to 
creditors  of  the  concern  on  all  he  may  have  recovered  of  the  com- 
pany assets ;  and  if  his  interference  have  taken  place  ultroneously 
without  judicial  or  other  due  authority,  there  is  reason  to  believe, 
that  even  though  it  turn  out  that  he  was  not  de  facto  a  partner,  he 
will  incur  all  the  responsibilities  of  quasi  partnership  (a). 

Formerly,  such  as  had  become  cautioners  for  a  partnership  or 
company  continued  bound  after  a  change  had  occurred  in  the 
membership,  not  only  for  obligations  previously  contracted,  but  for 
all  that  might  be  contracted  subsequently  to  such  change,  at  least 
when  the  identity  of  the  concern  appeared  to  remain  unaffected. 
'  The  Mercantile  Law  (Scotland)  Amendment  Act'  has,  however, 
made  an  important  alteration  in  this  respect.  Cautioners  still 
remain  liable  for  all  debts  and  obligations  contracted  by  the  com- 
pany prior  to  a  change  of  membership,  until  these  are  extinguished, 
but  not  for  such  as  have  been  contracted  after  that  event  (&). 
Dissolution  at  all  times,  when  duly  intimated,  terminated  the  liability 
of  cautioners,  as  it  did  that  of  the  individual  partners,  for  debts 
contracted  by  some  of  their  number  subsequently  thereto ;  but  it 
has  no  effect  to  liberate  cautioners  in  respect  to  debts  previously 
contracted  (c). 


(a)  See  Gordon  v.  Howden,  1853, 
15  D.  878  ;  Graham  v.  Keble,  1816, 
H.  of  L.  1820,  6  Pat.  App.  616; 
Price  v.  Wise,  1862,  24  D.  491  ;  Fyfe 
v.  Ferguson,  1838,  16  S.  1038,  H.  of 
L.  1841,  2  Eob.  App.  267  ;  Blair  v. 
Russell,  1829,  8  S.  72. 


(6)  See  p.  359. 

(c)  See  Douglas,  Wilson,  and 
M'Caulley  v.  Gordon  and  Co.,  1814, 
18  F.  0.  127  ;  Walker  v.  Davidson, 
1821,  1  S.  21 ;  Clerk  v.  Russell,  1825, 
3  S.  874. 
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CHAPTER  IV. 

CONSEQUENCES  OF  DEATH. 

EIGHTS  AND  OBLIGATIONS  OP  PARTNERS  IN  WINDING  UP 
COMPANIES  DISSOLVED  BT  DEATH. 

When  a  private  copartnery  or  unincorporated  company  is  dissolved  Power  to  wind 

.  e        T     1        !•     n    "^  vests  in 

by  death,  the'  power  and  title  to  wind  up  the  concern  for  behoof  or  surviving 

„  ,        .  .  .        I  .    .  rni  partners. 

all  having  interest,  vests  in  the  surviving  partners.  1  he  represen- 
tatives of  the  deceased  partner  have  no  right  to  intermeddle  in  the 
matter  (a).  IS  they  are  not  satisfied  with  the  conduct  or  fidelity  of 
the  surviving  partners,  they  may  apply  to  the  Court,  who  will,  where 
a  proper  case  is  made  oat,  appoint  a  judicial  factor  (b). 

It  has  been  conclusively  settled  in  England,  that  the  surviving  Who  are  en- 

,1  ...  1     T     1  IT         titled  to  receive 

partners  are  the  proper  parties  to  recover  and  discharge  debts  and  discharge 
owing  to  the  company,  and  that  it  is  not  necessary  to  make  the  °°™P*°y 
executors  of  the  deceased  partner  parties  either  to  the  action  or  to 
the  discharge  (c).  When  properly  understood,  this  is  in  all  pro- 
bability a  correct  statement  of  the  law  in  Scotland  also ;  but  no 
case  directly  raising  the  question  appears  as  yet  to  have  occurred 
in.  our  courts.  The  practice,  however,  seems  hitherto  to  have  been 
to  produce  a  title  from  the  representatives  of  the  deceased  partner, 
and  much  confusion  and  expense  have  thereby  been  unnecessarily 
created  (d).  Yet,  until  some  decision  has  been  authoritatively  given 
recognising  the  rule  established  in  England,  it  is  the  safest  course 
to  adhere  to  the  existing  practice.     In  a  late  case,  where  an  action 

(a)  See  p.  674.  Brazier  v.  Hudson,  9  Sim.   1.      See 

(b)  See  p-  674.  1    Montague    on    Partnership    167  ; 

(c)  Haig  v.  Gray,  3  De  G.  and  Sni.      Lindley  418. 

741 ;  Philips  v.   Philips,  3   Ha.  281 ;  (d)  See  2  Bell's  Com.  638,  n.  1. 
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had  been  raised  in  the  name  of  a  company  and  the  individual 
partners,  one  of  whom  died  during  the  litigation,  and  his  widow 
was  sisted  in  his  room  as  trustee  for  his  interests,  it  was  held  that 
the  defenders  were  not  bound  to  pay  except  on  a  receipt  in  which 
she  should  concur,  after  expeding  confirmation,  although  she  alleged 
that  she  had  no  interest  to  confirm,  as  she  had  nothing  to  gain  by 
the  result  of  the  action  (a). 
Conventio^al  To  provide  against  embarrassments  and  complications  of  this 

kind,  there  generally  is,  and  always  should  be,  a  clause  introduced 
into  every  deed  of  copartnery  empowering  the  surviving  partners 
or  some  of  their  number  to  sue  for  and  discharge  company  claims. 
If,  where  powers  of  this  kind  have  been  conferred,  the  surviving 
partners  sue  in  the  company  name  for  recovery  of  its  outstanding 
debts,  and  expenses  are  given  against  the  company,  the  executors 
of  the  deceased  partner,  if  they  have  incurred  representation,  will 
be  liable  as  for  a  company  debt  (b). 
Powers  of  exe-  The  executor  of  an  individual  who  has  carried  on  business  under 
partner.  a  firm  of  which  he  was  the  sole  partner,  is  entitled  to  recover  debts 

contracted  to  the  firm  (c). 
Eights  of  sur-  When  a  company  is  dissolved  by  death,  the  concern  must,  as  in 

an^rfpresen-'^^  the  case  of  dissolution  from  any  other  cause,  be  wound  up  with  as 
'^^^'  little  delay  as  possible.      The  whole  company  property  must  be 

realized,  the  debts  constituted  and  collected,  the  personalty  and 
heritable  property  brought  to  a  sale ;  and  even  the  good-will,  when  it 
is  of  a  nature  to  go  with  the  premises,  must  in  like  manner  be  dis- 
posed of  (d).  The  surviving  partners  cannot,  however,  be  prevented 
from  using  their  own  exertions  in  the  same  line  of  business  (e)  ;  nor, 
as  it  should  seem,  can  they  be  hindered  from  recommencing  busi- 
ness together  in  the  name  of  the  old  firm  (/). 

TESTATE  AND  INTESTATE  SUCCESSION. 

Provisions  as  According  to  the  law  of  Scotland  as  of  England,  the  death  of  a 

to  continuance  .  .  , 

of  concern  Single  partner  in  a  private  copartnery  or  firm  operates  ipso  facto  a 

after  death. 

(a)  Morris  and  Co.  v.  Stewart  and  (d)  See  pp.  666-7. 

Co.,  1852,  1  Stuart  513,  14  D.  576.  (e)  See  p.  675. 

(&)  See  Kinnear  v.  Thomson,  1830,  (/)  See  p.  430.   Webster,  3  Swanst. 

8  S.  512.  490. 
(c)  Mills  V.  Hamilton,  1830,  9  S.  111. 
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dissolution  of  the  concern  (a)  \  and  the  mere  fact  that  a  specific 
term  of  endurance  had  been  fixed  in  the  instrument  of  formation,, 
does  not  per  se  affect  or  suspend  the  application  of  this  riile  (b). 
Yet  it  is  quite  competent  to  introduce  into  the  contract  special 
provisions  in  virtue  of  which  death  shall  not  operate  a  dissolution  (c). 
This  may  be  effected  by  providing  that,  on  the  death  of  one  or  more 
of  the  partners,  the  survivors  shall  be  entitled  to  carry  on  the  con- 
cern ;  that  the  heirs  or  executors  of  the  deceased  partners  shall 
have  a  right  to  enter  the  company ;  or  that  certain  specified  indivi- 
duals shall  be  entitled  to  that  privilege  (d). 

To  the  validity  of  stipulations  for  the  continuance  of  a  partner-  How  such  pro- 
ship  after  the  death  of  some  of  the  members,  it  does  not  appear  to  brprovei^ 
be  absolutely  necessary  that  the  contract  shall  bear  this  per  ex- 
pressum,  provided  its  tenor  and  purposes  plainly  involve  such  an 
inference.  Thus  a  contract  of  copartnery,  where  the  specified  period 
of  endurance  exceeded  the  ordinary  term  of  human  life,  has  been 
held  in  special  circumstances  to  mean  that  the  representatives  of  a 
deceasing  partner  were  intended  to  take  his  place  in  the  company  (e). 
But  a  mere  provision,  to  the  effect  that  the  copartnery  shall  continue 
notwithstanding  the  death  of  one  of  the  partners,  would  not  give  a 
right  to  the  executors  of  a  deceasing  partner  to  become  partners 
v?ith  the  survivors ;  but  would  seem  merely  to  mean  that  the  sur- 
vivors shall  have  the  right  of  carrying  on  the  concern  as  before, 
without  being  obliged  to  wind  up  and  dispose  of  the  good- will  and 
partnership  property,  so  as  to  be  divided  among  themselves  and 
the  executors  of  the  deceasing  partner.  Any  other  construction 
would  involve  a  surrender  of  the  jus  delectus  personce,  which  in 
private  partnership  is  never  to  be  presumed  (/). 

Sometimes  it  is  provided  that  one  or  more  of  the  partners  may,   Provisions  as 
in  contemplation  of  death,  appoint  another  to  succeed  him ;  and  if  of  successors, 
a  clause  to  this  effect  is  expressed  in  terms  sufficiently  absolute,  it 
will  give  the  person  so  nominated  the  right  of  entering  the  partner- 

(a)  See  p.  663.  (d)   See    Warner   v.    Cunningham, 

(i)  Crawford  v.  Hamilton,  8  Madd.  supra;  Vulliamy  v.  Nolle,  3  Mer.  614; 

251.      See    Warner  y.    Cunningham,  Murray  v.  Hogarth  and  Co.,  1835, 13 

1815,     3     Dow    76  ;     affirming    M.  S.  453. 

14603.  (e)  Warner  v.  Cunningham,  supra. 

(c)  Ersk.  iii.  3,  25 ;  2  Bell's  Com.  (/)      See     CoUyer    72 ;     Lindley 

634.  186. 
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ship  as  representative  of  the  deceased,  whether  he  be  acceptable  to 
the  surviving  partners  or  not  (a), 
are  obligatory  It  must  be  observed,  however,  that  clauses  making  provision  for 

on  survivors,       , ,  .  .  ,.       ■,  i  ,  •         •    . 

but  optional  as  the  representatives  or  nominees  oi  a  deceased  partner  coming  into 
his  place  in  the  copartnery,  while  they  are  obligatory  on  the  sur- 
viving partners,  are  merely  privileges  quoad  the  representatives  or 
nominees  of  the  deceased  (b).  The  latter  are  not  bound  to  enter 
the  concern ;  but  if  they  require  it,  the  former  are  bound  to  admit 
them.  A  reasonable  time  will  be  given  to  the  nominee  to  make 
up  his  mind ;  and  he  seems  to  have  the  right  of  making  himself 
acquainted  with  the  state  of  the  partnership  affairs,  in  so  far  as  that 
can  be  done  without  a  formal  taking  of  accounts  before  making  his 
election  (c).  If  he  resolves  to  become  a  partner,  he  can  only  do  so 
by  a  strict  compliance  with  the  terms  or  conditions  of  his  privilege 
to  that  effect  [d)  ;  and  if  he  declines  to  come  in,  it  should  seem  that 
the  concern  must  be  dissolved  and  wound  up  in  the  usual  way,  unless 
the  contract  contain  some  provision  to  the  contrary  (e).  These  prin- 
ciples have  been  given  effect  to  in  a  great  number  of  decided  cases 
in  England ;  and  in  the  absence  of  any  authority  to  the  contrary, 
they  seem  to  be  correct  exponents  of  the  law  of  Scotland  (/). 
Batrance  into  When  a  deceased  partner  has  made  entrance  into  the  company 

dition  of  a  condition  of  a  bequest  under  his  settlement,  the  right  to  become 

a  partner  may  become  an  obligation  on  the  disponee  or  legatee  if 
he  accepts  the  bequest ;  but  it  is  difficult  to  conceive  any  other  case 
in  which  the  representatives  or  nominees  of  a  deceased  partner 
can  be  compelled  to  join  the  concern.  Of  course,  persons  incurring 
a  passive  representation  of  a  deceased  partner  will  become  liable 
for  all  his  obligations  as  a  member  of  the  company,  both  to  the 
public  and  inter  socios,  as  these  stood  at  his  death ;  but  this  is  a 
very  different  matter  from  undertaking  responsibility  for  future 
company  debts  and  obligations,  which  entering  the  concern  neces- 

(o)  2  Bell's  Com.  634 ;   Wainwriglit  J.  61  ;  Holland  v.  King,  6  0.  B.  727  ; 

V.  Waterman,  1  Ves.  jun.  311 ;  Lindley  ex  parte  Marks,  1  D.  and  Ch.  499. 

702.  (e)  2  BeU's  Com.  634 ;  Lindley  708  ; 

(6)  Madgwick  v.   Wimble,  6  Beav.  Kershaw  v.  Matthews,  2    Euss.    62  ; 

495 ;  Downs  v.   Collins,   6  Ha.  418 ;  Madgwick  v.    Wimble,  and  Downs  v. 

Page  v.  Cox,  10  Ha.  163.  Collins,  supra. 

(c)  Pigotty. Bagley, M'CI.  and  Y.  569.  (/)  See  2  BeU's  Com.  634,  and  pre- 

((/)  Brooke  v.  Garrod,  2  De  G.  and  vious  cases. 
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sarily  infers.  It  is  also  quite  possible  that  the  clause  of  nomina- 
tion may  be  so  expressed,  that  if  a  representative  nominated  a 
partner  refuses  to  become  such,  he  necessarily  forfeits  all  right  to 
call  the  surviving  partners  to  account  for  the  bygone  interest 
which  the  deceased  held  in  the  concern.  E  converse,  if  the 
deceased  partner  have  made  it  a  condition  of  his  nominee's  being 
admitted  a  partner,  that  he  is  acceptable  to  the  survivors,  the  nomi- 
nee has  no  remedy  if  they  decline  to  accept  him  as  a  partner  (a). 

A  nominee  may,  it  should  seem,  declare  his  election  to  become  What  infers 
a   partner  by  a  course  of  conduct,  without  the  necessity  of  any  come  iu. 
formal  acceptance  of  that  relation  (b)  ;  but  there  is  no  ground  for 
holding  that  mere  representation  will  per  se  render  him  a  partner 
in  the  concern,  however  much  it  may  subject  him  in  the  company 
liabilities  which  his  ancestor  had  incurred. 

When,  by  the  contract  of  copartnery,  it  is  provided  that  the  con-  Eepresenta- 

'     "^  1  ./ .-  A  tives  mean 

cern  is  not  to  be  dissolved  by  the  death  of  a  partner,  but  that  his  executors. 
share  or  right  to  be  a  partner  shall  descend  to  his  representatives, 
this  right,  being  in  its  nature  moveable,  will  be  held  to  transmit 
not  to  his  heir  as  such,  but  to  his  executors,  unless  the  contrary  has 
been  expressly  stipulated,  or  the  right  has  been  specially  bequeathed 
to  the  heir.  If  there  are  more  executors  than  one,  they  must  nomi- 
nate some  person  to  act  for  and  represent  them  in  the  management 
of  the  concern  (c). 

In  incorporated  companies,  the  death  of  any  number  of  share-  Corporations. 
holders  or  members  does  not  operate  a  dissolution,  endurance  in 
perpetual  succession  being  of  the  essence  of  such  associations.  On 
the  death  of  a  shareholder,  his  shares  being  moveable,  as  in  the  case 
of  all  partnerships,  transmit  to  his  executors,  unless  the  contrary 
have  been  specially  provided  in  the  instrument  of  incorporation. 
.The  same  observations  apply  to  quasi  corporations,  such  as  com- 
panies privileged  under  the  Letters  Patent  Acts,  or  formed  under 
general  statutes  which  do  not  confer  full  corporate  privileges. 

Common  law  companies,  whose  numerous  membership,  trans-  Common  law 

■"■  '  ...  .  companies. 

ferable  shares,  and  management  by  officials,  indicate  that  continuous 
endurance  was  intended,  if  not  specially  expressed  in  the  contract 

(a)   Milliken  v.   MilUken,   8    Irish      13  S.  920.     See  Drummond  v.  Hunter, 
Equity  Be.  16.  1834,  12  S.  620. 

(6)  Bell  V.  Lady  AsTihurlon,  1835,  (c)  Jrymev. /rane,  1851, 13D.1367. 
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of  formation,  are  not  dissolved  by  the  death  of  a  shareholder ;  but 
his  right  transmits  to  his  executors  when  the  contrary  has  not  been 
provided,  as  in  the  case  of  corporations. 


TRANSMISSION  OF  SHARES. 


General  rules. 


Mode  o{ 
transfer  in 
registered 
companies. 


Mode  of 
transfer  in 
companies 
under  the  Con- 
solidation 
Acts. 


Shares  being  personal  estate,  descend  (as  we  have  already  seen) 
to  executors,  and  may  be  bequeathed  by  will,  dispositive  words  not 
being  necessary.  Whether  they  form  the  subject  of  testate  or 
intestate  succession,  the  title  is  made  up  in  the  same  way  as  in  other 
moveables.  The  formalities  to  be  observed  in  completing  the 
transfer,  and  vesting  the  transferee  with  the  rights  of  a  partner  or 
shareholder,  are  in  common  law  companies  generally  prescribed  in 
the  articles  of  copartnery  or  other  instrument  of  formation.  When 
such  formalities  have  been  prescribed,  their  due  observance  is  gene- 
rally necessary  to  complete  the  transfer  in  all  questions  inter  socios, 
though  a  neglect  of  this  cannot  be  founded  on  as  a  means  of 
escaping  from  company  liabilities,  in  so  far  as  the  public  are  con- 
cerned, when  quasi  partnership  has  been  established  (a). 

As  to  companies  formed  by  registration  under  the  Act  1862, 
the  Table  A.,  Schedule  I.,  if  adopted,  provides  as  follows : — The 
executors  or  administrators  of  a  deceased  member  are  the  only 
persons  recognised  as  entitled  to  the  shares  of  the  deceased  (No. 
12)  ;  and  they  will  be  registered  as  members  on  production  of  such 
evidence  as  may  from  time  to  time  be  required  by  the  company 
(No.  13).  Such  as  become  entitled  to  shares  in  consequence  of 
the  death  of  members,  may  choose  to  have  some  other  persons  regis- 
tered in  their  place  (No.  14).  For  this  purpose  they  must  execute 
transfers  of  shares  in  favour  of  their  nominees  (No.  1 5)  ;  and  on 
these  instruments  being  presented  to  the  company,  with  such  evi- 
dence as  the  directors  may  require  to  prove  the  title  of  the  trans- 
ferrors, the  transferrees  will  be  registered  as  members  (No.  16). 
In  this  way,  of  course,  executor  -  creditors  of  the  deceased  may 
become  members  in  his  room. 

As  to  companies  formed  under  the  Companies  Clauses  Consoli- 
dation (Scotland)  Act,  it  is  provided,  that  when  shares  are  trans- 
mitted by  testamentary  instrument,  or  by  intestacy,  the  probate  of 

(a)  See  p.  144. 
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will,  or  letters  of  administration,  or  an  official  extract  therefrom 
from  the  Prerogative  Court,  if  granted  in  England,  or  a  testament 
testamentary  or  testament-dative  if  expede  in  Scotland,  or  an 
official  extract  thereof,  together  with  a  declaration  in  writing 
stating  the  manner  in  which  and  the  party  to  whom  such  shares 
have  been  transmitted,  made  and  signed  by  some  credible  person 
before  a  Sheriff  or  Justice,  shall  be  left  with  the  secretary,  who 
shall  make  an  entry  of  the  declaration  in  the  register  of  transfers, 
and  thus  complete  the  transfer  (sees.  19  and  20).  A  similar  pro- 
cedure by  declaration  will  enable  an  executor-creditor  to  obtain 
shares  transferred  into  his  own  name  (sec.  19). 

In    chartered    companies,    and    companies   formed   under   the  Mode  of' 

transfer  in 

Letters  Patent  Act,  transfers  on  death  can  only  be  made  by  chartered 
attending  to  such  formalities  as  are  prescribed  by  the  incorporating 
instrument ;  and  if  no  formalities  are  prescribed,  the  transfer  will 
be  made  in  the  same  way  as  in  common  law  companies.  If  the 
representative  of  a  deceased  partner  in  a  company  formed  under 
the  Letters  Patent  Act  takes  his  shares  by  intestate  succession,  a 
return  must  be  made  by  the  company  to  the  Register  Office  at  Edin- 
burgh of  the  change  of  the  membership,  stating  the  name  and  place 
of  abode  of  the  former  member,  and  those  of  the  person  coming  in 
his  place.  This  return  must  be  made  within  three  months  after 
information  of  such  change  has  been  received  by  the  company  (a). 
A  similar  return  must  be  made  in  the  case  of  succession  by  will  (6). 
These  returns  are  declared  necessary  to  complete  the  transference  (a) ; 
but  unintentional  error  does  not  invalidate  the  transfer,  if  it  is  cor- 
rected as  provided  for  within  one  calendar  month  after  the  company 
have  become  aware  of  its  existence  (d). 


EIGHTS  AND  LIABILITIES  ;    EXECUTOES  AND  EEPRESENTATIVES. 

When  death  operates  a  dissolution,  the  representatives  of  the  Eights  and 

.,,..,,  .    .  liabilities 

deceased  partner  are  entitled  to  msist  that  the  surviving  partners  when  death 
shall  wind  up  the  concern,  as  has  been  already  explained,  without 
delay,  so  that  they  may  at  once  receive  payment  of  the  deceased's 
share,  and  be  relieved  from  all  risk  of  future  liabilities  which 
might,  from  his  connection  with  the  company,  attach  to  his  estate, 
(a)  1  Vict.  c.  73,  s.  8.        (b)  Sec.  9.        (c)  Sec.  21.        (d)  Sec.  15. 
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The  representatives  have  themselves  no  right  to  take  part  in  the 
winding  up ;  but  if  the  surviving  partners  refuse  or  delay  to  wind 
up,  or  if  there  is  reason  to  believe  that  the  partnership  estate  is  not 
safe  in  their  hands,  the  Court  will,  if  a  proper  case  for  interference 
be  made  out,  appoint  a  judicial  factor  to  wind  up  the  concern  and 
distribute  the  free  residue  for  behoof  of  all  concerned  (a).  The 
representatives  cannot  be  compelled  to  take  the  share  of  the  de- 
ceased at  a  valuation,  or  in  any  other  way  than  by  conversion  of 
the  whole  estate  and  assets  into  money  by  sale  (b).  But  where  by 
the  original  contract  the  surviving  partner  has  the  option  of  taking 
all  the  stock  on  paying' the  value  of  the  deceased's  share,  a  sale 
cannot  be  forced  for  the  sole  purpose  of  ascertaining  the  value  (c). 
As  the  concern  cannot  in  general  be  wound  up  at  once,  they  are 
entitled  to  share  not  only  the  free  partnership  assets  as  these  existed 
at  the  date  of  the  death,  but  also  all  that  may  have  been  made  by 
their  employment  of  these  assets  until  the  winding  up  has  been  com- 
pleted (d).  The  surviving  partners  are  not  entitled  to  any  remunera- 
tion for  carrying  on  the  business  until  it  can  be  properly  wound  up 
for  the  interests  of  all  concerned ;  but  if  they  do  so  for  the  benefit 
and  at  the  request  of  the  representatives  of  the  deceased  partner 
alone,  they  have  been  found  entitled  to  an  allowance  (e),  unless 
where  they  happen  to  be  executors  of  the  deceased  (/). 
Eights  of  When  it  is  provided  that  death  shall  not  operate  a  dissolution,  the 

when  d^att^"  rights  of  the  representatives  of  a  deceasing  partner  will  vary  in  accord- 
operate  a  ance  with  the  provisions  express  or  implied  of  the  copartnery,  so  that 
the  following  general  principles  seem  all  that  can  be  laid  down  on  the 
matter.  If,  by  the  provisions  of  the  contract,  the  representatives  of 
a  deceased  partner  are  entitled  to  assume  his  place,  this,  as  we  have 
already  seen,  creates  in  general  only  a  privilege  on  their  behalf  to 
enter,  but  forms  a  binding  obligation  on  the  surviving  partners  to 
receive  them  (g).  If,  again,  no  provision  express  or  implied  has  been 
made  for  receiving  the  representatives  of  the  deceased  partner  into  the 

(a)  P.  681.  WedderburnY.Wedderhurn,22'Bea,Y.84:. 

(h)   Crawshay  v.   Collins,  2   Euss.  8eePatersonY.M'Naught07i,lS38,l'D. 

325  ;    Featlierstonehaugh  v.   Fenwick,  241 ;  Thomson  v.  Lyell,  1836,  15  S.  32. 

17  Ves.  808.  (e)  Brown  v.  De  Tastet,  Jac.  284. 

(c)  Per  Westbury  (C.)  in  Hall  v.  (/)  Burden  v.  Burden,  1  V.  and  B. 
Burrows,  10  E.  Jur.  55.  170  ;  Slacken  v.  Dawson,  6  Beav.  871. 

(d)  Crawshay  v.  Collins,  2  Euss.  325 ;  (</)  P.  684. 


dissolution. 
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concern,  their  rights  will  be  confined  to  that  of  calling  the  survivors 
to  account  for  the  share  of  profits  to  which  at  his  death  the 
deceased  was  entitled,  and  to  obtain  payment  from  them  of  any 
claims  which  on  a  balancing  of  accounts  he  may  have  had  against 
the  company  (a).  In  general,  they  can  have  no  right  to  enforce  a 
dissolution  and  general  winding  up  ;  since  their  claims  are,  in  the 
ordinary  case,  of  a  nature  to  be  made  good  without  resorting  to 
this  extreme  measure,  which  besides,  ex  hypoihesi,  is  opposed  to  the 
provision  of  the  contract  that  the  concern  should  not  be  dissolved 
by  death.  Cases  may,  however,  occur,  when  this  right  will  emerge. 
If,  for  example,  it  plainly  appears  that  the  concern  was  only  stipu- 
lated to  continue  in  the  event  of  the  representatives  of  the  deceased 
partner  electing  to  assume  his  place,  they  will  be  entitled  to  insist 
for  a  dissolution  if  they  decline  to  accept  this  alternative.  And  if 
the  debts  due  by  the  company  to  the  deceased  be  so  great  that  they 
can  only  be  recovered  by  dissolution  and  sale,  his  representatives 
would  seem  entitled  to  demand  a  winding  up. 

Generally,  -when  a  partnership  is  not  brought  to  a  close  by  Right  of  repre- 
death,  but  is  continued  by  the  surviving  partners  without  making  indemnity. 
the  representatives  of  the  deceased  partner  members  of  the  concern, 
the  latter  are  entitled  to  be  indemnified  by  the  continuing  partners 
against  all  obligations  prestable  at  the  time,  but  not  immediately 
paid  off,  by  reason  of  this  not  being  possible  or  convenient  without 
a  winding  up  and  realization  of  the  company  estate  (b).  This  rule, 
however,  does  not  apply  to  obligations  to  which  the  deceased  had  be- 
come a  party,  not  merely  as  a  partner  but  as  an  individual;  for  in  that 
case  his  representatives  would  have  been  liable  to  the  pubhc  creditor, 
even  though  he  had  ceased  to  be  a  partner  previous  to  his  demise  (c). 

By  taking  up  the  succession  of  a  deceased  partner,  his  repre-  Liabilities  of 
sentatives  may  incur  very  serious  liabilities.     If,  in  virtue  of  a  tives. 
privilege  to  that  effect,  or  by  agreement  with  the  survivors,  they 
assume  his  place  in  the  firm,  they  will  incur  all  the  responsibilities 
of  a  partner  not  only  to  the  world,  but  also  in  a  question  inter 
socios.     As  regards  the  world,  these  consequences  will  follow  any 

(a)  See  Murray  V.  Hogarth  and  Co.,      9   S.    721;   Lindsay  v.    Inglis'   Trs., 
1835,  13  S.  453.  1832,  11  S.  181. 

(b)'Wright -7.  Gardner's  Trs.,  1831,  (c)  Murray  v.  Hogarth,   1835,   13 

S.  453. 
2  X 
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proceedings  on  their  part  which  are  sufficient  to  establish  quasi 
partnership.  If,  again,  they  merely  become  representatives  of  the 
deceased,  without  assuming  or  having  fixed  against  them  the 
character  of  quasi  partnership,  as  will  be  the  case  where  the  con- 
cern is  dissolved  by  death,  or  where,  though  it  continues  to  go  on, 
the  representatives  of  the  deceased  partner  interfere  no  further 
with  its  affairs  than  to  recover  what  was  due  the  deceased  at  the 
time  of  his  demise,  the  liabilities  incurred  are  regulated  by  different 
principles,  which  we  shall  now  briefly  consider. 

The  death  of  a  partner,  even  where  "it  operates  a  dissolution  of 
the  company,  has  no  effect  to  extinguish  the  liability  of  his  estate 
for  obligations  already  incurred  by  the  company  to  the  public,  or 
by  him  to  the  company.  Such  liability  can  only  be  terminated  by 
satisfaction,  or  by  release,  in  some  of  the  modes  already  enume- 
rated. It  must  also  be  observed,  that  while  by  arrangement  inter 
socios  the  estate  of  the  deceased  partner  may  be  relieved  of  all  lia- 
bility quoad  the  company  itself,  this  will  be  simply  inoperative  in  a 
question  with  its  creditors,  unless  they  have  somehow  or  other  been 
parties  to  the  arrangement  (a). 

Now  there  can  be  no  doubt  that,  in  so  far  as  the  representatives 
of  a  deceased  person  are  lucrati  by  his  succession,  they  incur  liability 
for  his  debts  and  obligations ;  and  when,  therefore,  he  has  been  the 
member  of  a  firm  or  unlimited  company,  they  will  be  responsible  to 
that  extent  for  the  debts  and  obligations  attaching  to  his  estate  in 
virtue  of  the  partnership  relation  (b).  It  must  be  observed,  how- 
ever, that  by  the  law  of  Scotland  the  representatives  of  a  deceased 
person  may  in  certain  well-known  cases  incur  a  universal  represen- 
tation, in  virtue  of  what  is  termed  the  passive  titles.  When  this 
takes  place,  they  become  liable  to  the  utmost  of  their  means  and 
estate,  not  only  to  the  company  creditors,  but  also  to  the  company 
itself,  in  so  far  as  the  deceased  partner  could  have  been  made  liable. 


(a)  2  Bell's  Com.  638.  Ramsay  v. 
Graham^  18  Jan.  1814,  F.  C.  ;  David- 
son v.  lianldne,  1733,  Elch.  v.  Society, 
No.  1  ;  Dalgleish  v.  Sorley,  1791,  M. 
14595.     See  p.  307. 

(b)  Sumner  v.  Powell,  2  Mer.  30, 
aff.  T.  and  R.  423  ;  Clarke  v.  Bickers, 
14  Sim.  639 ;  Burn  y.  Burn,  3  Yes.  573 ; 


Jacoml)  V.  Hanoood,  2  Ves.  sen.  265  ; 
Bishop  V.  Churcli,  2  Ves.  sen.  100  and 
371 ;  LiverpoolBoroiir/hBankv.  Walker, 
4  De  G.  and  J.  24.  Some  English 
cases  decided  at  law  appear  to  indi- 
cate a  contrary  rule  ;  but  this  arises 
merely  from  the  circumstance,  that 
the  remedy  was  not  sought  in  equity. 
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This  liability  is  not  limited  to  heirs  and  others  who  are  entitled  to 
enter  or  confirm,  but  extends  to  any  one  who,  by  intermeddling 
with  the  estate  of  the  deceased  partner,  becomes  a  vitious  intromitter. 

But  it  must  be  observed,  that  the  estate  of  a  deceased  partner  is  Deceased 

.,,»,,.  Tci-ii  ■  parther's  estate 

not  liable  for  debts  incurred  after  his  death,  even  if  the  business  not  liable  for 
should  still  continue  to  be  carried  on  by  the  surviving  partners  (a),  quentiy  con- 
To  this  general  rule  there  are,  however,  some  exceptions.  If  the 
executors  of  the  deceased  partner,  in  obedience  to  his  instructions, 
employ  his  assets  in  the  company  business,  these  assets,  to  the  extent 
to  which  they  are  so  employed,  will  continue  liable  for  the  debts 
of  the  firm  incurred  subsequent  to  the  death  (b).  Yet  this  liability 
only  extends  to  such  part  of  the  estate  as  was  so  employed  (c).  An 
executor,  however,  so  employing  the  property  of  the  deceased  will 
in  all  probability  render  himself  personally  liable  to  the  creditors  of 
the  firm,  in  the  same  way  as  if  he  were  a  partner  (d). 

The  executors  of  a  deceased  partner  are  entitled  to  call  the  Executors  may 

.       \       .  ,  1  •   1       1        ""-^  surviving 

surviving  partners  to  account  tor  the  interest  or  share  which  the  partners  to 

deceased  had  in  the  concern ;  but  in  doing  so,  if  judicial  procedure 

be  necessary,  it  would  seem  that  the  whole  surviving  partners  must 

be  convened  (e),  for  the  claim  is  a  company  debt ;  and  as  the  firm 

is  dissolved  by  death,  there  is  no  room  for  the  fiction  which,  while 

the  firm  subsisted,  allowed  it  to  be  sued  in  a  more  compendious 

form  (/).    Of  course,  if  the  company  is  not  dissolved,  the  case  may 

be  different.     The  claim  must  be  made  timeously  (g). 

Without  express  authority  from  the  deceased,  executors  or  trus-  Employment 

.  .  of  assets  of 

tees  have  no  right  to  continue  his  assets  in  the  company  or  firm  ir  deceased  part- 
it  still  carries  on  business ;  and  therefore,  if  they  do  so,  they  be-  business. 
come  liable  to  account  to  all  having  an  interest  in  his  estate  for  the 
full  amount  of  profits  thereby  realized  (h).     In  England,  it  has 
been  held  that  those  interested  may  elect  to  take  five  per  cent,  on 
the  capital  employed  in  lieu  of  the  profits  (i). 

(a)  Devaynen  v.  Noble,  1  Mer.  616  ;  (e)Bellv.  TFj7iison,1822,lS.App.220. 
Vulliamy  v.  Nobk,  3  Mer.  614.     See  (/)  See  p.  550  et  seq. 

Webster,  3  Swanst.  490.  ig)  Dnimmond's  Trs.   v.  Melville, 

(b)  See  Simpson  v.  Chapman,  4  De      1861,  23  D.  450. 

G.  Mac.  and  G.  154.  (A)  Cochrane  v.  Black,  1857,  19  D. 

(c)  See  ex  parte  Garland,  lOYes.  110.      1019.     See  Palmer  v.  Mitchell,  2  M. 
Id)  Ex  parte  Holdsworth,  1  M.  D.      and  K.  672. 

and  D.  475  ;   Wightman  v.  Townroe,  1  (i)  Docker  v.  Somes,  2  M.  and  K. 

M.  and  S.  412.  655;  TownendY.  Toivnend,  1  Giff.  201. 
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Surviving  partners,  who  allow  the  assets  of  a  deceased  partner 
to  continue  in  the  business,  in  the  knowledge  that  this  is  a  breach 
of  duty  on  the  part  of  his  executors,  render  themselves  liable  to 
those  interested  in  his  succession  to  the  full  amount  of  loss  thereby 
sustained  (a).  If,  however,  the  assets  were  continued  in  the  busi- 
ness, or  were  lent  to  the  surviving  partners,  in  accordance  with  the 
directions  of  the  deceased',  the  surviving  partners  will  not  be 
accountable  for  the  profits  made  thereby  beyond  the  stipulated 
interest ;  and  if  the  assets  be  lost,  the  executors,  if  they  have  fairly 
carried  out  the  instructions  of  the  deceased,  will  not  incur  lia- 
bility  (b). 

It  is  often  a  question  of  great  difiiculty  with  the  representatives 
of  a  deceased,  whether  they  should  exercise  their  right  of  insisting 
that  the  concern  shall  be  wound  up  at  once,  or  should  allow  it  to 
go  on  until  a  favourable  opportunity  occurs  for  winding  up.  If 
they  elect  the  first  alternative,  the  company  assets  may  be  reduced 
to  a  great  extent ;  if  they  choose  the  second,  they  may  render 
themselves  personally  liable  to  third  parties  as  sharing  profits  in 
the  concern,  even  though,  as  executors,  they  were  merely  acting  as 
trustees  for  others  (c).  Wherever  it  can  at  all  be  done,  it  is  better 
to  wind  up  at  once. 

It  is  not  unusual  to  appoint  a  copartner  an  executor  or  trustee, 
particularly  in  cases  where  a  testator  is  desirous  of  making  provision 
for  the  members  of  his  family  out  of  his  share  of  the  company  pro- 
ceeds, or  where  he  is  desirous  of  the  concern  being  carried  on  for 
their  behoof.  Such  arrangements  are  seldom  productive  of  the 
desired  result,  and  often  place  the  partner  who  is  appointed  executor 
or  trustee  in  a  very  false  position  (d).  Partners  accepting  the  office 
of  executors  incur  very  great  liabilities,  which  are  not  necessarily 
determined  even  by  their  quitting  the  concern,  if  it  still  continues 
to  be  carried  on  by  others.      Of  this  the  following  case  may  be 


(a)  Travis  v.  Milne,  9  Ha.  141 ; 
Booth,  1  Beav.  125  ;  Wilson  v.  Moore, 
1  M.  and  K.  127.,  See  Price  v.  Wise, 
1862,  24  D.  491  ;  Fyffe  v.  Ferguson, 
1838,  16  S.  1038 ;  H.  of  L.  1841,  2 
Rob.  App.  267. 

{h)  Parker  v.    Bloxliam,   20   Beav. 


294 ;  Paddon  v.  Richardson,  7  De  G.' 
Mao.  and  G.  563. 

(c)  Wightman  v.  Townroe,  1  M.  and 
S.  412  ;  ex  parte  Holdswortli,  1  M.  D. 
and  D.  475  ;  ex  parte  Garland,  10  Ves. 
119.     See  p.  52  et  seq. 

(d)  See  Hutton  v.  Rossiter,  7  De  G. 
Mac.  and  G.  12. 
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cited  as  an  example.  A  testator  named  the  partner  of  a  company 
in  the  East  Indies  his  executor,  and  he  accepted,  and  proved  the 
win.  Afterwards,  funds  which  had  been  deposited  in  trust  by  the 
testator  with  the  company  were  invested  by  them  in  bonds  in  their 
own  name,  which  they  assigned  away,  and  became  bankrupt.  The 
executor  was  found  liable  for  the  whole  amount,  even  though  he 
had  with  the  knowledge  of  his  co-executors  left  the  firm  for  a  con- 
siderable time  before  its  failure  (a). 

The  following  cases,  as  illustrative  of  the  principles  which  apply  Miscellaneous 
to  and  regulate  the  rights  and  obligations  of  executors  and  legatees 
of  shares,  may  here  be  adverted  to. 

In  general,  confirmation  or  its  equivalents  are  necessary  to  give  Legatees  and 

\  ....      devisees. 

the  representatives  of  a  deceased  partner  an  active  title  against  his 
surviving  copartners  or  their  representatives ;  but  an  executor  to 
whom  a  share  in  a  company  was  specially  bequeathed,  and  who  had 
claimed  in  a  multiplepoinding  raised  by  the  company,  was  held 
preferable,  without  confirmation,  to  legatees,  who  subsequently  con- 
firmed as  executor-creditors  (h).  By  a  mortis  causa  trust  convey- 
ance of  his  property,  a  testator  directed  his  trustees  to  obtain  a 
transfer  to  themselves  in  trust,  of  300  bank  shares  belonging  to  him, 
for  behoof  of  his  three  nephews,  and  to  pay  over  to  them  the  annual 
proceeds  equally  amongst  them,  share  and  share  alike,  until  some 
other  investment  of  a  more  eligible  kind  could  be  obtained.  It  was 
held  that  this  direction  did  not  constitute  a  separate  trust  in  rela- 
tion to  the  bank  shares,  but  that  the  trustees  were  bound  to  include 
them  as  part  of  the  fund  in  medio  in  a  multiplepoinding  in  regard 
to  their  trust  intromissions  generally,  to  be  immediately  accounted 
for  (c).  By  deed  of  settlement,  a  testator  directed  his  trustees  to 
pay  the  residue  of  his  estate  in  equal  shares  to  his  two  nephews  and 
two  nieces.  Afterwards  he  purchased  bank  stock,  which  he  trans- 
ferred into  the  name  of  his  two  nephews,  who  each  gave  him  a  back 
letter,  promising  to  pay  him  the  interest,  and  any  bonus  that  might 
accrue  during  his  life,  and  to  transfer  any  part  when  he  thought 
proper.     It  was  held  by  the  whole  Court,  that  the  nephews  were 

(a)  Graham  v.  Kehle,  6  Pat.  App.  (?))   Bell  v.    Willison,   1831,    9    S. 

616,  2  Dow  17,  2  Bligh  126  (1813-26),  266. 

aff.   judgment   of   Court  of    Session,  (c)  j\rNaugliton  v.  Paterson,  1843, 

not  reported.     See  also  M'Morine  v.  16  Jur.  185. 
Cowie,  1845,  7  D.  270. 
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entitled  to  their  share  of  residue  over  and  above  the  bank  stock ; 
that  it  was  a  mortis  causa  donation,  which  the  donor  could  revoke 
during  his  life,  but  which  his  general  disponees  after  his  death  could 
not,  in  virtue  of  the  back  letters,  compel  the  nephews  to  reconvey 
for  the  general  purposes  of  the  trust  (a).  A  holder  of  bank  stock 
died  in  April  1832,  having  bequeathed  certain  shares  to  a  legatee. 
It  was  held  that  the  legatee  was  entitled  to  an  instalment  of  the 
dividend,  which,  though  declared  in  December  1831,  was  not  pay- 
able till  July  1832  {b). 

By  disposition  and  settlement,  a  father  conveyed  his  estates  to 
trustees, with  directions  to  convey  certain  real  property  and  the  fourth 
share  in  a  manufacturing  company  to  one  of  his  sons  on  his  attain- 
ing majority.  It  was  held,  that  the  son  having  died  before  attaining 
twenty-one  years,  no  right  to  the  property  including  the  shares  had 
vested  in  him  (c).  A  transfer  inter  vivos  of  shares  of  bank  stock  a 
few  months  before  death  to  a  general  mortis  causa  disponee  was  held 
effectual ;  but  it  was  found,  on  appeal,  that  if  it  should  be  proved 
that  the  transfer  was  made  in  order  to  invest  the  price  of  the  shares 
in  land  after  the  testator's  death,  or  if  he  enjoyed  the  dividends 
during  his  life,  the  shares  were  subject  to  legitim  (d).  A  deed  of 
settlement  in  favour  of  trustees  contained  a  special  bequest  of  a 
house,  which  afterwards  and  during  the  testator's  life  was  acquired 
by  a  railway  company  under  their  aggressive  powers.  It  was  held, 
that  the  price  obtained  for  the  tenement  could  not  be  recovered  by 
the  legatee  named  in  the  deed  (e). 
Legacy  duty.  As  to  legacy  duty  on  shares,  it  has  been  held  that  it  was  exigible 

on  the  value  of  certain  shares  of  which  transfers  had  been  executed, 
but  not  delivered,  by  the  truster  during  his  lifetime,  in  favour  of 
his  daughters,  to  take  effect  after  his  death ;  but  that  it  was  the 
parties  beneficially  interested  in  the  transfers  who  were  liable  for 
such  duty,  and  that  these  shares  did  not  form  part  of  the  trust  estate 
for  which  the  trustees  were  accountable  in  settling  legacy  duty. 
It  was  also  held,  that  new  shares  which  were  created  and  allocated 

(a)  Fyfe  v.  Kedslie,  1847,  9  D.  853.  {0)   Hog  v.   Hog,  1800,  M.   App. 

(6)  Paterson  v.  M'-Nauglitan,  1888,  Legitim,   2 ;   H.  of  L.   1802,  4  Pat. 

1  D.  241  ;  and  see  Thomson,  1836,  15  App.  864. 

S.  82.            _  (e)  Chalmers  v.  Chalmers,  1851,  14 

(c)  ArbiUhnot  v.  Arhuthnot,   1816,  D.  57. 
Hume  586. 
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upon  old  shares  belonging  to  the  trust  estate,  but  which  had  not 
been  created  till  after  the  death  of  the  truster,  and  were  not  taken 
up  by  the  trustees,  but  by  one  of  the  beneficiaries  who  was  debited 
with  the  value  thereof,  were  not  chargeable  with  duty  as  part  of  the 
residue  of  the  trust  estate  (a). 


PROVISIONS  FOE  WIDOWS  AND  CHILDREN. 

It  is  a  common  practice  to  insert  a  condition  in  deeds  of  copart-  Provisions  of 

■^  the  Act  of  1866. 

nery,  where  the  concern  is  not  to  be  brought  to  an  end  by  deftth,  or 
where  the  survivors  have  power  to  carry  on  the  business  as  before, 
that  an  annuity  or  share  of  the  profits  shall  be  paid  to  the  widow  or 
children  of  a  deceasing  partner.  Such  provisions  were  formerly 
fraught  with  very  dangerous  consequences  ;  for  in  whatever  terms 
they  might  be  conceived,  they  were  always  liable  to  be  construed 
as  giving  an  interest  in  the  nett  profits,  and  thereby  rendering 
the  annuitant,  as  a  quasi  partner,  responsible  to  the  public  for 
the  whole  debts  and  obligations  of  the  concern.  These  dangers 
are  now  removed  by  the  late  Act  of  1865  (b),  which  provides,  that 
no  widow  or  child  of  the  deceased  partner  of  a  trader  receiving  by 
way  of  annuity  a  portion  of  the  profits  made  by  such  trader  in  his 
business,  shall  by  reason  only  of  such  receipt  be  deemed  a  partner 
of  or  subject  to  the  liabilities  of  such  trader  (c). 

The  following  cases,  illustrative  of  the  mode  in  which  the  rights  Miscellaneous 
of  the  widows  of  partners  will  be  construed,  may  be  advantageously  of  wtdow?''*^ 
noticed. 

A  party,  by  his  trust  settlement,  constituted  his  widow  liferentrix 
of  his  property,  part  of  which  consisted  of  shares  in  two  joint-stock 
shipping  companies.  The  trustees  sold  the  shares  in  both  stocks, 
receiving  £10  per  share  of  the  stock  of  the  one  company  '  in  lieu  of 
dividend,'  over  and  above  £140  of  price  for  the  shares ;  and  in  the 
other,  a  slump  sum.  It  was  held,  that  although  in  the  first  case  no 
dividend  was  paid  by  the  company  at  the  end  of  the  yeax",  the  widow 
was  entitled  to  payment  out  of  the  price  of  such  proportion  of  the 
£10  per  share  as  belonged  to  the  portion  of  the  year  during  which 
the  trustees  held  the  stock ;  and  in  the  second  case,  where  a  dividend 

(a)  Lord  Advocate  v.  Hill,  1862,  24  (h)  28  and  29  Vict.  c.  86 

D.  808.  ,  (o)  Seo.  2. 
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had  been  paid,  that  she  was  entitled  to  a  sum  equal  to  the  like  pro- 
portion of  the  dividend  paid  (a). 
Miscellaneous  A  party  couvejed    to  trustees    his  share  in  a  company,  with 

of  widows.  power  to  assume  his  place  after  his  death,  until  it  should  be  wound 
up.  After  his  death,  his  share  was  transferred  to  the  name  of  the 
trustees,  and  the  company  was  managed  prosperously  for  some 
years,  after  which  the  share  was  realized  and  paid  for.  It  was 
held,  that  one-third  of  the  value  of  the  share  paid  up  fell  under 
the  jus  relictce,  and  that  the  widow  was  not  restricted  to  one-third 
of  the  value  as  at  the  date  of  her  husband's  death,  but  was  entitled 
to  tlip  profits  thereon,  she  not  being  bound  by  the  trust  deed,  by 
acquiescence,  or  otherwise  (J).  Under  a  trust  settlement,  a  man 
directed  his  trustees  to  transfer  certain  shares  of  bank  stock  to  his 
widow  in  liferent,  and  authorized  her  to  receive  the  dividends  as 
they  became  due,  and  the  rents  and  profits  arising  from  his  other 
means  and  estate.  A  bonus  or  extraordinary  dividend  having  been 
given  by  the  bank  on  the  shares,  she  was  found  entitled  not  to  the 
principal,  but  to  the  interest  of  the  bonus  during  her  life  (c).  See 
a  case  of  circumstanc'es  in  which  a  widow  was  held  not  liable  as  a 
partner  of  a  joint-stock  company  for  a  debt  constituted  against  the 
company,  in  respect  of  a  share  taken  in  her  name  by  her  husband 
during  the  subsistence  of  the  marriage  (d).  By  an  ante-nuptial 
contract,  shares  in  a  company  belonging  to  a  wife  were  secured  to 
her,  secluding  the  jus  mariti  and  the  rights  of  creditors.  The 
husband,  having  obtained  the  consent  of  his  wife,  who  was  not 
protected  by  a  separate  legal  adviser,  sold  the  shares,  and  applied 
the  proceeds  to  his  own  purposes.  Eight  years  after  his  death,  the 
Court  sustained  a  claim  by  the  wife  to  be  ranked  on  his  seques- 
trated estate  for  the  value,  on  the  ground  that  her  consent  had  not 
been  validly  obtained,  and  that  the  sale  of  the  stock  was  a  breach 
of  the  contract  (e).  A  married  woman  having  entered  into  a  con- 
tract of  copartnery  with  her  husband  to  carry  on  a  trade  with  him, 
it  was  held  by  the  Lord  Ordinary,  and  acquiesced  in,  that  though 
she  possessed  funds  independent  of  her  husband,  the  expense  of 

(a)  Donaldson  v.  Donaldson's  Trs.,  {d)  Farquharson  v.   Stott,  1841,  3 

1851,  14  D.  165.  D.  1006. 

(i)  iJyss  V.  iliasson,  1843,  5  D.  483.  (e)   Meldrum  v.    Wilson^   1842,   15 

(c)  Iroing  v.  Houston,  1803,  4  Pat,  Jur.  90. 
App.  521,  reversing  >t.  8282. 
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preparing  such  a  contract  could  not  be  charged  against  her  separate 
estate  (a). 

PROCEDURE  TO  RECOVER  COMPANY  DEBTS  AGAINST  THE  ESTATE 
OP  A  DECEASED  PARTNER. 

When  it  is  sought  to  render  the  estate  of  a  deceased  partner  where  debt 

i-iii-  11  lie  !•!  -11    uuooustituted.' 

liable  lor  a  company  debt  contracted,  but  lor  winch  no  action  had 
been  raised,  prior  to  dissolution,  it  must  be  kept  in  view  that  in  this, 
as  in  every  other  case,  the  debt  must  be  constituted  against  the 
company  before  recourse  can  be  had  against  the  estate  of  a  partner. 
If  the  representatives  of  the  deceased  stand  off  from  confirming, 
or  otherwise  representing  him,  the  following  appears  to  be  the 
simplest  mode  of  procedure.  The  creditor  charges  the  defunct's 
nearest  of  kin  to  confirm  executor  to  him  within  twenty  days. 
This  charge  creates  a  passive  title  against  the  person  charged,  as  if 
he  were  a  vitious  intromitter,  unless  he  renounce.  On  the  elapse 
of  the  twenty  days,  the  charger  proceeds  to  constitute  the  debt 
against  the  defunct  company,  by  calling  it  by  its  descriptive  or 
social  name,  and  in  the  names  of  all  the  surviving  partners,  and  in 
the  name  of  the  person  charged  as  next  of  kin  to  represent  the 
deceased  partner,  and  concluding  for  decree  against  the  surviving 
partners,  and  against  the  persons  charged  conjointly  and  severally  if 
he  have  not  renounced  ;  but  if  he  have,  against  the  hcereditas  jacens 
cognitionis  causa  tantum.  By  obtaining  decree,  the  debt  is  consti- 
tuted against  the  company  and  against  the  hcereditas  jacens  of  the 
deceased  partner,  and  the  charger  may  be  at  once  decerned  execu- 
tor-dative of  the  deceased.  If  the  next  of  kin  have  not  renounced 
before  decree,  it  would  seem  that  he  may  be  proceeded  against  as  a 
vitious  intromitter,  though  perhaps  in  modern  practice  the  Court 
would  be  slow  to  carry  it  to  this  rigour  (b). 

Where,  again,  the  deceased  partner  is  duly  represented,   no  Where  debt 

,  .  ,  ,  .  ~  .        .  ,     ,  not  oonsti- 

charge  is  necessary,  but  the  action  ot  constitution  proceeds  by  call-  tuted,  but 
ing  (as  before)  the  defunct  company  in  names  of  all  the  surviving  represented. 
partners,  and  of  the  executor  of  the  deceased  partner,  and  conclud- 
ing against  them  conjunctly  and  severally.     On  obtaining  decree, 

(a)  Macara  v.  Wilson,  1848,  10  D.  (6)   1695,  c.  41;  Ersk.  hi.  9,  35; 

707.  Bell's  Com.  ii.  85. 
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the  company  creditor  will  be  entitled  to  rank  on  the  estate  of  the 
deceased  to  the  full  amount  of  his  debt  pari  passu  with  other  credi- 
tors.    But  he  has  no  preference  as  in  bankruptcy. 

Where  a  partner  dies  while  an  action  is  depending  against  the 
company,  and  the  representatives  stand  off  from  confirming,  it 
seems  necessary  to  charge  the  next  of  kin  to  confirm  ;  and  on  their 
renouncing,  or  not  giving  obedience  to  the  charge,  a  supplementary 
action  cognitionis  causa  against  the  hcereditas  jacens  may  be  raised, 
in  which  they  are  called  for  their  interest ;  and  on  this  being  con- 
joined, the  original  action  will  proceed  as  before.  But  as  the 
original  action  against  the  company  does  not  fall  by  the  death  of  a 
partner,  it  may  be  time  enough  to  charge  the  next  of  kin,  and  bring 
an  action  of  constitution  against  the  hcereditas  jacens,  after  decree 
has  been  obtained  in  the  action  against  the  company.  Of  course, 
the  representatives  of  the  deceased  partner  may  at  any  time  sist 
themselves  as  defenders  in  the  principal  action,  and  this  will  obviate 
all  procedure  cognitionis  causa. 

When  decree  has  been  obtained  against  the  company  before  a 
partner's  death,  the  creditor  may  either  sue  the  executor,  or  confirm 
as  executor-creditor.  And  where  the  creditor  has  gone  so  far  as  to 
have  begun  diligence  against  the  partner  before  his  death,  he  may 
perfect  it  after  that  event  according  to  the  legal  forms  (a). 

When  proceedings  have  to  be  taken  against  the  heritage  of  a 
deceased  partner  for  a  company  debt,  the  following  observations 
may  be  found  useful. 

When  a  company  debt  has  not  been  constituted  by  decree  before 
a  partner's  death,  an  action  must  be  raised  against  the  dissolved 
company  as  represented  by.  all  its  surviving  partners  as  before 
explained,  including  the  deceased  partner's  heir,  and  holding 
him  as  duly  charged  to  enter  in  general  to  his  said  ancestor,  by 
virtue  of  the  citation  and  execution  to  follow  on  the  summons.  It 
does  not  now  seem  necessary  that,  even  in  the  case  of  a  partner's 
heir,  a  special  or  special-general  charge  should  be  given  (b).  On 
decree  being  obtained,  it  becomes  the  warrant  for  a  summons  of 
adjudication  against  the  hcereditas  jacens  of  the  deceased  partner 
in  common  form.  In  the  case  of  a  company  debt,  as  in  the  case 
of  an  ancestor's  individual  debt,  it  is  perhaps  competent  to  com- 

(rt)  Ersk.  iii.  9,  3i.  (i)  See  10  and  11  Vict.  c.  48. 
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bine  the  constitution  and  adjudication  in  the  same  summons  ;  but 
until  this  mode  of  procedure  has  been  sanctioned  by  the  Court, 
we  should  not  advise  its  adoption,  unless  when  the  heir  has  for- 
mally renounced  the  succession. 

When  the  debt  has  been  constituted  against  the  company,  dur-  When  debt 
ing  the  lifetime  of  the  deceased  partner,  the  adjudication  must  still  constituted. 
be  preceded  by  decree  of  constitution  against  the  heir ;  but  even  in 
this  case  we  should  not  advise  a  combination  of  the  constitution  and 
adjudication  in  one  summons  when  the  heir  has  not  renounced. 

Where  adjudication  has  been  commenced  against  the  estate  of  a  Where  adjudi- 

»  iiTi>i.iii  1.  cation  current. 

partner  tor  a  company  debt  betore  his  death,  the  proceedings  can- 
not be  transferred  against  his  heir ;  but  constitution  and  adjudica- 
tion must  proceed  anew  against  the  latter.  And  even  when  the 
heir  dies,  it  would  seem  that  new  actions  must  be  raised  against  the 
next  heir  of  the  deceased  partner. 

When  it  is  intended  to  render  a  party  liable  to  the  company  Procedure 
creditor  as  a  vitious  intromitter  by  reason  of  his  having  inter-  intromitters. " 
meddled  with  the  estate  of  a  deceased  partner,  the  debt  must,  as 
in  the  ordinary  case,  be  constituted  against  the  company.  And 
when  this  has  been  done,  an  action  must  be  directed  against  the 
vitious  intromitter,  describing  him  as  vitious  intromitter  with  the 
estate  of  A.,  and  setting  forth  specially  in  the  condescendence 
the  circumstances  of  his  vitious  intromission.  It  does  not  seem 
competent  to  call  the  vitious  intromitter  as  representing  the  de- 
ceased partner  in  the  action  of  constitution  against  the  company. 

Where  a  deceased  partner  is  represented  by  his   heir  in  the  Where  heir- 

of  QPPP3SP(^ 

regular  manner,  a  decree  obtained  against  the  company  before  the  partner  haa 
partner's  death  is  a  sufficient  warrant  for  diligence  against  the  heir. 
If  such  decree  has  not  been  obtained,  the  debt  must  first  be  con- 
stituted against  the  dissolved  company,  as  represented  by  all  its 
surviving  partners,  and  the  heir  of  the  deceased  partner. 

Where  a  company  or  firm  is  dissolved  by  the  death  of  a  partner  Procedure  by 
who  died  indebted  to  the  concern,  and  it  is  sought  to  operate  pay-  recover  debts 
ment  out  of  his  estate  or  against  his  representatives,  the  procedure  oe^ed  partnei-! 
presents  no  difficulties,  and  is  exactly  similar  to  what  would  be 
necessary  if  the  creditor  were  an  individual  instead  of  a  company. 
The  only  peculiarities  are  the  following  : — The  proceedings,  whether 
action  or  diligence,  must  proceed  in  the  names  of  all  the  surviving 
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partners,  or  in  that  of  some  person  whom  they  have  duly  commis- 
sioned to  recover  outstanding  debts — a  circumstance  which  must 
be  distinctly  libelled.  And  whatever  form  the  proceedings  assume, 
care  must  be  taken  to  credit  the  estate  of  the  deceased  with  all  due 
claims  of  indemnity,  profits,  or  the  like,  to  which  he  was  entitled. 
Where,  by  the  constitution  of  a  common  law  company,  it  is  not 
dissolved  by  the  death  of  one  of  its  members,  the  proceedings  will 
run  in  the  social  or  descriptive  name,  with  joinder  of  partners,  in 
the  same  way  as  if  no  death  had  occurred.  At  least,  on  principle, 
this  would  seem  to  be  so.  The  question  is  not  now  likely  to  occur, 
since  the  Registration  Act  of  1862. 
Incorporated  The  whole  of  the  foregoing  observations  as  to  recovering  debts 

against  the  estate  of  a  deceased  member  apply  in  the  case  of  incor- 
porated companies,  keeping  in  view  the  elements  of  limited  liability 
and  of  perpetual  succession,  and  the  rule  that  such  associations  sue 
and  are  sued  in  the  corporate  name. 
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DISSOLUTION  OP  INCOKPORATED  COMPANIES. 

CoEPORATiONS  Cannot,  like  partnerships,  be  dissolved  by  the  mere  Colorations 
will  of  their  members.     This  principle  is  a  consequence  of  the  fol-  dirsoW  by 
lowing  considerations :— Corporations  are  not  created  by  the  will  ofth^memteL 
of  their  members,  but  by  public  authority.     They  cannot,  at  least  in 
theory,  be  said  to  exist  for  the  benefit  of  their  members  merely,  but 
obtain  their  privileges  in  consideration  of  some  advantage  to  accrue 
to  the  public.    They  do  not  consist  of  the  existing  corporators  at  any 
given  time,  but  reside  in,  as  they  infer,  a  continuous  succession  of 
individuals.     The  existing  members  are  invested  with  the  powers 
of  management  merely ;  and  since  they  have  no  power  to  alter  the 
constitution  of  the  corporation,  they  cannot  be  supposed  to  possess 
the  much  greater  power  of  bringing  it  to  an  end. 

A  corporation  may,  in  any  case,  be  dissolved  by  Act  of  Parlia-   They  may  be 
ment,  since  no  limit  can  be  set  to  the  powers  of  the  Legislature.  Act  orParifa- 
It  may  also  be  dissolved  by  the  Crown  when  it  has  been  created  by  "'™' ' 
prerogative :  this  is  effected  by  a  surrender  of  its  charter  duly 
made  and  accepted  (a).     But  it  must  be  observed  that  a  charter,  in 
which  the  Crown  '  grants,  etc.,  with  the  assent  of  the  Lords  and 
Commons  in  Parliament  assembled,'  has  the  effect  of  an  Act  of 
Parliament,  and  can  only  be  repealed  by  statute  (b). 

Corporations  are  dissolved  by  expiration  of  the  terms  to  which  by  expiration 
their  existence  was  limited,  if  they  be  temporary  (c).     This  applies  terS'o?"'^'' 
both  to  corporations  created  by  Act  of  Parliament  and  to  corpora-    '^™^°'^' 
tions  created  by  royal  charter ;  for  though  of  old  the  Crown  could 
not,  it  should  seem,  incorporate  for  a  limited  period,  this  is  now 
rendered  competent  by  the  Letters  Patent  Act  (rf). 

(a)  See  Grant  on  Corp.   307,  and  (c)  Ersk.  i.  7,  64. 

ante,  p.  97  et  seq.  (d)  1  Vict.  c.  73,  s.  29. 

(6)  Grant  on  Corp.  p.  .3.3. 
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by  lose  of  com- 
ponent parts ; 


by  forfoituve. 


Dissolution  of  a  corporation  will  also  take  place  by  the  total  loss 
of  all  its  members,  for  in  that  case  there  remains  nothing  in  which 
the  ideal  person  of  the  corporation  can  be  supposed  to  reside.  This 
would  also  seem  to  be  the  result  of  the  total  loss  of  some  necessary- 
integral  part  without  the  power  of  renewal  (a).  Where,  from 
diminution  of  numbers,  the  purposes  for  which  the  corporation  was 
brought  into  existence  can  no  longer  be  worked  out,  this  would  seem 
to  infer  dissolution.  Thus,  if  a  corporation  aggregate,  whose  con- 
stitution requires  procedure  by  majorities,  were  to  become  limited  to 
a  membership  of  less  than  three  persons,  and  no  means  existed  of 
increasing  the  number,  it  is  very  doubtful  whether  it  could  be  con- 
sidered as  continuing  to  exist.  It  is  said  indeed,  in  England,  that 
a  corporation  aggregate  may  consist  of  two  persons  only  (6)  ;  and 
according  to  Bankton,  the  rights  of  such  a  corporation  may  in  Scot- 
land be  preserved  in  any  one  member  (c). 

But  it  may  be  doubted  how  far  this  can  be  considered  law  where 
the  corporation  has  been  entrusted  with  extraordinary  privileges  and 
aggressive  powers,  and  where  management  by  majorities  appears  to 
be  of  the  essence  of  its  constitution.  According  to  the  civilians, 
three  at  the  least  were  necessary  to  constitute  a  corporation  (d).  It 
does  not  seem,  however,  that  a  parliamentary  corporation,  created 
for  the  purpose  and  on  the  faith  of  carrying  out  an  undertaking  of 
a  public  kind,  would  be  allowed  to  take  advantage  of  diminution  of 
numbers,  artificially  brought  about,  to  obtain  dissolution,  and  thus 
escape  from  fulfilling  the  obligations  which  it  undertook  when  it  re- 
ceived its  rights  and  privileges  from  the  Legislature,  any  more  than 
it  could  attain  the  same  object  by  failing  to  exercise  its  powers  (e). 

Corporations  may  be  dissolved  by  forfeiture,  when  they  abuse 
the  powers  with  which  they  have  been  entrusted,  or  are  guilty  of 
some  contravention  of  the  common  or  statutory  law  (/). 


(a)  Grant  303. 
(6)  Grant  48. 

(c)  Bankt.  i.  2,  27.  See  Anderson 
V.  Camphell,  1736,  Elch.  Jur.  No.  9. 

V.  ante,  p.  35. 

(d)  Neratius  Priscus  ires  facere 
existimat  collegium  ;  et  hoc  magis 
sequendum  est. — Dig.  lib.  1. 1. 16, 1.  85. 
De Verbor.  Signif.  Tpn;  avnni^* toiov- 
<7ii/ ;  Basilicor.  torn.  i.  lib.  ii.  p.  51. 


(e)  See  Tliichnesse  v.  Lancaster 
Canal  Co.,  4  M.  and  W.  472  ;  Orr 
and  Others  v.  Glasgow,  Airdrie,  and 
MonUands  Ra.  Co.,  1857,  20  D.  327, 
aff.  1860,  22  D.  (H.  of  L.)  10,  3  Macq. 
799.  Grant  on  Corp.  308.  See  on 
this  subject  generally,  Savigny's 
System,  s.  89. 

(/)  Ersk.  i.  7,  64. 
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The  foregoing  appear  to  be  the  only  modes  in  which,  in  con-  Winding  up 

,  .  statutes. 

templation  of  the  common  law,  corporations  may  be  dissolved. 
When,  however,  the  corporate  principle  came  to  be  extensively 
applied,  as  in  later  times,  to  associations-  for  the  purposes  of  trade 
or  mercantile  gain,  and  the  number  of  corporations  of  this  kind 
was  daily  on  the  increase,  it  obviously  became  necessary  that  some 
other  means  should  be  devised  for  dissolving  and  winding  up  such 
associations,  where  it  was  evident  that  their  continued  existence 
could  serve  no  good  purpose,  and  when  it  was  desirable  that  their 
assets  should  be  realized  and  divided  among  their  creditors.  For 
such  purposes  the  common  law  afforded  no  effective  means ;  and 
the  Legislature  has  accordingly  from  time  to  time  passed  various 
general  statutes  by  which  these  ends  might  be  attained. 

The  following  is  a  list  of  the  principal  general  Acts  containing  General  list  of 

°    _  f  r       &  b    "W'inding-up 

provisions  for  winding  up  : —  Acts. 


1844,  7  and  8  Vict.  c.  llj. 

1848,  11  and  12  Vict.  c.  45. 

1849,  12  and  13  Vict.  c.  108. 

1850,  13  and  14  Vict.  c.  83. 

1855,  18  and  19  Vict.  c.  133. 

1856,  19  and  20  Vict.  c.  47. 

1857,  20  and  21  Vict.  c.  14. 


1857,  20  and  21  Vict.  c.  49. 
1857,  20  and  21  Vict.  c.  78. 

1857,  20  and  21  Vict.  c.  80. 

1858,  21  and  22  Vict.  c.  60. 
1858,  21  and  22  Vict.  c.  91. 
1862,  25  and  26  Vict.  c.  89. 


Of  all  these  pieces  of  legislation,  two  alone  now  practically  Two  only 

^  °  .  ,       now  remain 

remain  in  force  as  available  for  the  purposes  of  wmdmg  up,  viz.  in  force, 
the  13  and  14  Vict.  c.  83,  and  the  25  and  26  Vict.  c.  89.  The 
others  were  either  repealed  by  their  successors,  or  were  rescinded 
by  the  25  and  26  Vict.  c.  89  (1862).  It  must  be  observed,  how- 
ever, that  the  Acts  of  1856  and  1857  were  still  continued  in  force 
for  the  purposes  of  completing  the  winding  up  of  companies,  an 
order  for  winding  up  of  which  had  been  made  prior  to  2d  August 
1862. 

The  winding  up  provisions  of  the  Act  1862  may  be  made  avail-  Application  of 

°      ^  ^  „  •  .  ^  1.  these  two  Acts. 

able  for  winding  up  not  only  all  corporations  tor  trading  purposes, 
but  also  all  common  law  companies  deserving  the  name,  as  will  be 
afterwards  more  fully  explained.  From  its  operation,  however, 
are  excepted  railway  companies  formed  by  Act  of  Parliament,  in 
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relation  to  which  the  law  stands  in  a  somewhat  anomalous  and 
unsatisfactory  state  (a).  The  only  Act  now  applicable  to  such 
associations  is  the  13  and  14  Vict.  c.  83,  which  was  passed  to  faci- 
litate the  abandonment  of  railways,  and  the  dissolution  of  railway 
companies  empowered  to  make  railways  by  Acts  passed  before  the 
14th  of  August  1850.  It  therefore  follows  that  no  means  short  of 
legislative  interference  presently  exist  for  the  winding  up  of  rail- 
way companies  incorporated  by  Act  of  Parliament  subsequent  to 
that  date. 

In  prosecuting  our  inquiries  in  this  branch  of  the  subject,  we 
shall  examine  first  the  provisions  of  the  Companies  Act,  1862 ;  and 
shall  afterwards  advert  to  those  of  the  Railway  Abandonment  Act 
to  which  reference  has  just  been  made. 

(a)  Act  1862,  s.  199. 
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WINDING  UP  UNDER  ACT  OP  1862  (a). 

In  dealing  with  this  Act,  it  is  important  to  bear  in  mind,  that  it  is  General 
the  last  of  a  long  series  of  legislative  efforts  to  provide  the  best 
possible  naeans  for  winding  up  companies,  each  of  the  previous 
enactments  being  an  improvement  on  its  predecessor,  retaining 
what  had  proved  serviceable  and  desirable,  rejecting  what  appeared 
cumbrous  or  inefficient,  and  adopting  what  experience  suggested, 
until  the  whole  culminated  in  the  provisions  of  the  Act  as  it  now 
exists.  Hence  in  many  cases  the  clauses  of  the  present  Act  will 
be  found  extremely  similar,  sometimes  identical,  with  those  which 
existed  in  the  previous  statutes  ;  so  that  when  this  is  the  case,  it  is 
obvious  that  much  assistance  will  be  obtained  in  their  interpretation 
by  having  regard  to  the  decisions  which  were  given  under  the 
former  pieces  of  legislation. 

The  following  are  the  companies  which  may  be  wound  up  whatoom- 

T        .  T        i     .  panies  may  lie 

under  the  Act : —  ^ound  up 

1.  All  companies  registered  under  the  Act,  whether  formed  ™  er    e    o . 
under  it  or  not  (sec.  79).     Such  companies,  it  will  be  observed, 

can  only  register  where  they  consist  of   seven  or  more  members 
(sees.  180,  196,  No.  5). 

2.  All  companies  registered  under  the  Acts  19  and  20  Vict.  c. 
47  (1856)  ;  20  and  21  Vict.  c.  14  (1856,  1857)  ;  20  and  21  Vict. 
c.  49  (1857)  ;  and  21  and  22  Vict.  c.  91  (1858)  (sees.  175,  176, 
177). 

3.  All  other  partnerships,  associations,  or  companies  consisting 
of  more  than  seven  members,  excepting  railway  companies  incor- 
porated by  Act  of  Parliament  (sec.  199). 

(a)  25  and  26  Vict.  c.  89. 
2  Y 
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Three  modes  of 
winding  up. 


Three  modes  of  winding  up  are  contemplated  by  the  Act : 
1.  Winding  up  by  the  Court;  2.  Voluntary  winding  up;  3. 
Winding  up  subject  to  the  supervision  of  the  Court.  We  shall 
consider  them  in  their  order. 


I.    WINDING    UP    BY    THE    OOTJET. 


Proper  courts 
for  winding 
up,  and  their 
respective 
powers. 


The  Court  for  winding  up. 

The  proper  court  for  winding  up  is  determined  by  reference  to 
the  part  of  the  United  Kingdom  in  which  the  company  is  registered, 
and  if  unregistered,  in  which  it  has  its  principal  place  of  business. 
If  in  Scotland,  the  Court  of  Session,  in  either  Division  thereof ;  if 
in  England,  the  High  Court  of  Chancery,  or  the  Court  of  the 
Vice- Warden  of  the  Stannaries,  as  the  case  may  be  ;  if  in  Ireland, 
the  Irish  Court  of  Chancery  (sees.  81,  199).  Power  is  given  to 
these  various  courts  to  make  rules  from  time  to  time  as  may  seem 
fit  for  regulating  the.  mode  of  procedure  (sees.  170—3).  The  High 
Court  of  Chancery  has  accordingly  made  a  set  of  rules,  which  took 
effect  from  the  25th  November  1862.  No  Act  of  Sederunt  has 
hitherto  been  passed  in  Scotland  for  a  similar  purpose ;  but  the 
want  is  not  greatly  felt,  the  existing  forms  of  process  easily  adapting 
themselves  to  the  requirements  of  the  statute.  Provision  is  made 
for  enforcing  the  orders  of  the  English,  Scotch,  and  Irish  courts  in 
parts  of  the  United  Kingdom  which  lie  out  of  their  respective  Juris- 
dictions (sees.  122-3).  Any  judge  of  the  High  Court  of  Chancery 
may  exercise  the  powers  of  the  Court  in  Chambers ;  but  no  similar 
power  is  conferred  on  the  Bill  Chamber  in  Scotland,  nor  on  single 
judges  in  Ireland  (sec.  83).  To  ascertain  the  actual  state  of  the 
company's  affairs,  the  Court  is  empowered,  after  making  a  winding- 
up  order,  to  summon  before  it  any  officer  or  person  known  or  sus- 
pected to  have  in  his  possession  any  company  property,  or  supposed 
to  be  a  company  debtor,  or  who  is  likely  to  give  information  con- 
cerning the  trade  dealings  or  property  of  the  company ;  and  may 
require  him  to  produce  any  books  or  documents  in  his  custody  or 
power  relating  to  the  company ;  and  may  examine  him  on  oath, 
either  orally  or  by  written  interrogatories,  concerning  its  affairs. 
If,  after  being  summoned  and  tendered  his  expenses,  he  refuses  to 
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attend,  he  may  be  apprehended  and  brought  up  for  examination. 
Any  lien,  however,  which  he  may  have  over  the  documents  required, 
is  not  to  be  prejudiced,  and  any  questions  relating  to  it  may  be 
determined  in  the  winding  up  (sees.  115-117). 

In  whatever  part  of  the  United  Kingdom  the  company  is  wound   Po"^ers  of  the 

_^_^  oourc  "to  KiiiQ 

up,  certain  officials  in  England  and  Ireland,  and  the  Sheriffs  of  evidence. 
counties  in  Scotland,  are  declared  to  be  commissioners  for  the  pur- 
pose of  taking  evidence,  and  the  Court  may  refer  the  whole  or  any 
part  of  the  examination  of  witnesses  and  havers  to  any  of  these 
commissioners,  although  such  commissioners  should  be  out  of  its 
jurisdiction';  and  every  such  commissioner,  to  whom  such  matters 
may  be  referred,  is  declared  to  have  all  the  powers  in  relation  to 
examining  witnesses,  punishing  their  defaults,  and  allowing  their 
costs,  as  the  court  which  made  the  order  for  winding  up  (sec.  126). 
That  court,  in  like  manner,  wherever  situated,  may  order  the 
examination  of  witnesses  in  Scotland,  and  for  this  purpose  special 
regulations  are  made  (sec.  127).  Affidavits,  etc.,  may  be  sworn 
in  Great  Britain,  Ireland,  or  the  colonies,  before  any  competent 
court  or  person  (sec.  128).  Contributories,  or  alleged  contributories, 
against  whom  there  is  proved  probable  cause  of  intention  to  abscond 
or  secrete  their  goods  and  chattels,  so  as  to  avoid  examination  or 
escape  payment  of  calls,  may  be  arrested,  and  their  effects  and  papers 
seized  and  kept  in  safety  until  such  time  as  the  Court  may  order 
(sees.  118  and  74).  The  powers  of  the  Court  are  declared  to  be 
cumulative  with  and  not  restrictive  of  any  other  powers  subsisting 
at  law  or  equity  of  instituting  proceedings  against  the  persons  and 
effects  of  contributories  or  company  debtors  (sec.  119). 

When,  in  the  course  of  the  winding  up,  it  appears  that  any  past  Power  to  com- 

(v<.i  T       •  ^  1  •       1         •  1-1      P®'  payment 

or  present  director,  official,  or  liquidator,  has  retained,  misapplied,  or  surrender 
or  become  accountable  for  any  monies  of  the  company,  or  has  been  fanlters. 
guilty  of  misfeasance  or  breach  of  trust  in  relation  to  the  company, 
the  Court  may,  on  the  application  of  any  liquidator,  creditor,  or  con- 
tributory, examine  into  the  conduct  of  such  official,  and  compel  him 
to  repay  what  he  has  misapplied  or  retained,  or  become  accountable 
for,  with  such  interest  as  it  deems  proper,  or  to  make  such  compen- 
sation to  the  company  as  shall  appear  just  (sec.  165)  (a).    Directors 

(a)  See  as  to  exercise  of  this  power,  Bank  of  Gibraltar  and  Malta,  34  Law- 
Jour.  Ch.  637. 
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Rehearings 
and  appeals. 


and  other  officials  falsifying  entries  or  documents,  may  on  convic- 
tion be  imprisoned  for  two  years,  with  or  without  hard  labour  ;  and 
the  Court  has  power  to  order  such  delinquents  to  be  prosecuted 
criminally  at  the  expense  of  the  company  assets  (sees.  167—8).  The 
institution  of  a  public  prosecutor  renders  the  powers  conferred  by 
sees.  167-8  of  less  importance  in  Scotland. 

Rehearings  and  appeals  may  be  had  from  orders  and  decisions 
of  the  Court,  according  to  the  usual  practice  in  its  ordinary  juris- 
diction ;  but  notice  of  rehearing  or  appeal  must  be  given  within 
three  weeks  after  the  order  or  decision  complained  of  has  been 
made  (sec.  124). 


In  what  Circumstances  Winding  up  may  take  place. 


Circumstances 
in  wliicli  a 
winding  up 
order  may  be 
made. 


A   winding-up   order    may   be    made   in    any   of    the    cases 
following : — 

1.  Whenever  a  special  resolution  (a)  has  been  passed  requiring 
the  company  to  be  wound  up  by  .the  Court. 

2.  Whenever  the  company  does  not  commence  business  within  a 
year  from  its  incorporation,  or  suspends  business  for  a  whole  year. 

3.  Whenever  the  membership  is  reduced  to  less  than  seven. 

4.  Whenever  the  company  is  unable  to  pay  its  debts  (b). 

5.  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equi- 
table that  the  company  should  be  wound  up  (sec.  79)  (c). 


(a)  See,  as  to  '  special  resolution,' 
p.  116. 

(6)  This  will  be  understood  in  Scot- 
land to  mean  wteneTer  the  inducia;  of 
a  charge  have  expired  without  pay- 
ment having  been  made  (sec.  80). 
The  English  and  Irish  equivalents 
will  be  found  in  the  same  section. 

(c)  In  what  cases  the  Court  will 
exercise  this  discretionary  power,  can 
be  determined  only  by  circumstances. 
The  following  precedents  under  the 
former  Acts  may,  however,  be  noticed. 
Where  the  business  of  the  company 
has  practically  come  to  an  end,  the 
Court  has  been  in  use  to  order  a  wind- 
ing up. — Ex  parte  Lawton,  1  Kay  and 
J.  204 ;  Sherwood  Loan  Society,  20  Law 


Jour.  Ch.  177.  Reducing  the  capital  to 
a  considerable  extent  has  been  said  to 

justify  a  winding   up Madrid   and 

Valencia  Ra.  Co.,  3  De  Gex  and  Sm. 
127.  See  Union  Bank  of  Calcutta, 
19  Law  Jour.  Ch.  388 ;  Latta's  case, 
3  De  Gex  and  Sm.  186.  An  in- 
surance company  may  be  wound  up, 
though,  life  policies  being  in  force,  the 
company's  liabilities  cannot  be  ascer- 
tained for  a  long  period. — Dee's  case, 
3  De  Gex  and  Sm.  112. 

When  the  winding  up  is  opposed  by 
a  great  majority  of  the  shareholders, 
who  are  carrying  through  arrange- 
ments approved  of  by  the  creditors  to 
meet  its  obligations,  the  Court  has  re- 
fused to  mate  an  order  for  a  winding 
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6.  Whenever,  in  the  case  of  unregistered  companies,  a  creditor, 
to  whom  the  company  is  indebted  in  a  sum  exceeding  £50  then 
due,  has  served  upon  the  company,  by  leaving  at  its  place  of  busi- 
ness, or  by  delivery  to  the  secretary  or  other  principal  officer,  a 
demand  under  his  hand  requiring  payment  of  such  sum,  and  the 
company  for  three  weeks  thereafter  has  failed  to  pay,  secure,  or 
compound  for  such  sum ;  or  whenever  a  member  is  sued  for  a 
company  debt,  and  notice  having  been  served  on  the  company,  it 
has  not  within  ten  days  paid,  secured,  or  compounded  for  the  debt, 
procured  a  sist  of  the  proceedings,  or  indemnified  the  defender 
against  the  same  and  expenses  (sec.  199). 

Petition  and  relative  Procedure. 

The  Act  directs  the  application  for  winding  up  to  be  by  petition.  Procedure,  and 
It  may  be  presented  by  the  company,  by  one  or  more  creditors,  by  conrt. 
one  or  more  contributories,  or  by  one  or  all  of  these  parties  jointly 
or  separately  (a).  Every  order  made  on  the  petition  operates  in  favour 
of  all  the  creditors  and  contributories  in  the  same  way  as  if  it  had 
been  made  on  the  joint  petition  of  a  creditor  and  a  contributory 
(sec.  82). 

The  petition  is,  in  practice,  required  to  be  advertised  in  such  . 
general  or  local  newspapers,  and  to  be  served  on  such  parties,  as  the 
Court  may  direct. 

The  presentation  of  the  petition  fixes  the  time  from  which  the 
winding  up  commences  (sec.  84).  All  dispositions  of  the  property, 
effects,  and  things  in  action  of  the  company,  and  any  transfer  of 
shares,  or  alteration  in  the  status  of  the  members  of  the  company 

up. — British  Alkali   Co.,   5   De   Gex  ceased  to  carry  on  business,  and  that 

and  Sm.  458  ;  Re  Monmouthshire  and  the  assets  are  likely  to  produce  a  sur- 

Glamorgan  Banking  Co.,  15  Beav.  74;  plus  afterpaymentof  debts. — Re  Patent 

ex  parte  Wyld,  1  M'N.  and  G.  22 ;  ex  Stone  Co.,   34   Law  Jour.    Oh.   330  ; 

parte  Wise,  1  Drew.  465.    See  a  num-  Lancashire  Brick  Co.,  ibid.  331.     See 

ber  of  cases  in  relation  to  this  subject,  Factage     Parisien,    Hid.    140.      The 

quoted  in  Wordsworth  on  Joint-stock  petition  has  been  sustained  when  pre- 

Companies  and  "Winding  up,  10th  ed.  sented  by  an  unregistered  transference 

p.  201  et  seq.  of  scrip. — Ex  parte   Ellis,    1865,    34 

(a)  To  obtain  a  winding-up  order.  Law  Jour.  (Oh.)  237.     See  also  Lan- 

a  holder  of  paid-up  shares  in  a  limited  cashire  Brick  and   Tile  Co.,  34  Law 

company  must  show  special   circum-  Jour.    (Ch.)    331  ;    Patent    Artificial 

stances ;   e.g.   that  the  company  has  Stone  Co.,  ibid.  330. 
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Procedure,  and  made  between  the  presentation  of  the  petition  and  the  order  for 

powers  of  the  '-  '■  •  i  ko\ 

Court.  winding  up  are  void,  unless  the  Court  orders  otherwise  (sec.  153). 

And  any  attachment,  sequestration,  or  dihgence  put  in  force 
against  the  company  estate  after  presentation  of  the  petition,  is 
entirely  void  (sec.  163).  For  the  purpose  of  determining  whether 
conveyances,  mortgages,  etc.,  of  the  company  property  are  void  on 
the  principle  of  estabhshing  a  fraudulent  preference,  the  date  of 
presentment  of  the  petition  is  declared  to  be  equivalent  to  bank- 
ruptcy (sec.  164). 

After  the  petition  is  presented,  and  before  making  the  winding- 
up  order,  the  Court  may,  on  application  by  the  company,  or  a 
creditor  or  contributory,  restrain  further  proceedings  in  actions, 
etc.,  against  the  company,  upon  such  terms  as  it  deems  proper;  and 
it  may  also,  after  presentation  of  the  petition,  and  before  the  first 
appointment  of  liquidators,  appoint  provisionally  an  official  liqui- 
dator of  the  estate  and  effects  of  the  company  (sec.  85). 

Upon  hearing  the  petition,  the  Court  may  dismiss  or  adjourn  it, 
conditionally  or  unconditionally,  and  may  make  such  interim  or 
other  order  as  it  deems  just.  It  has  been  decided  in  England,  that 
the  propriety  of  making  an  order  to  wind  up  may  be  disputed  by 
any  person  liable  to  be  put  on  the  list  of  contributories  (a) ;  and 
where  a  creditor,  whose  debt  was  disputed,  petitioned  to  wind  up 
the  company,  the  Court  adjourned  the  hearing  until  the  debt  had 
been  legally  established  (b). 

When  the  winding-up  order  is  made,  notice  must  be  given  to 
the  Registrar  of  Joint-stock  Companies  (sec.  89). 

As  soon  as  may  be  after  making  an  order  for  winding  up,  it 
becomes  the  duty  of  the  Court  to  settle  the  list  of  contributories, 
and  to  cause  the  assets  of  the  company  to  be  collected  and  applied 
towards  extinction  of  its  liabilities  (sec.  98). 

The  proceedings  under  the  winding-up  order  may  be  stayed 
altogether,  or  for  a  limited  time,  on  such  terms  and  conditions  as 
the  Court,  on  an  application  by  a  creditor  or  contributory,  may  deem 
proper  (sec.  89). 

When  the  company  ordered  to  be  wound  up  is  one  limited  by 
guarantee,  having  a  capital  divided  into  shares,  the  share  capital 

(a)  Exparte  Barday,  27  Law  Jour.  (5)  Catholic  Publishing,   etc.,    Co., 

1858,  Ch.  660.  83  Law  Jour.  1864,  Oh.  325. 
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that  may  not  have  been  called  up  is  deemed  company  assets  due 
from  each  member  to  the  extent  of  the  sums  remaining  unpaid  on 
the  shares  he  holds.  Such  monies  are  payable  at  such  time  as  the 
Court  may  direct  (sec.  90). 

In  all  matters  relating  to  the  winding  up,  the  Court  may  have 
regard  to  the  wishes  of  creditors  and  contributories  as  proved  by 
sufficient  evidence,  and  may  direct  meetings  to  be  convened,  held, 
and  conducted,  and  may  appoint  a  chairman  in  order  to  ascertain 
the  wishes  of  the  parties  interested  (sec.  91). 

Official  Liquidators. 

To  conduct  the  proceedings  in  winding  up,  and  to  assist  the  Court  General  pro- 
therein,  the  Court  may  appoint  an  official  liquidator  or  liquidators,  '^^^^°'^^- 
either  provisionally  or  otherwise ;  but  if  more  than  one  is  appointed, 
the  Court  must  declare  whether  any  act  authorized  by  the  statute  to 
be  done  by  such  officers  is  to  be  done  by  all  or  one  or  more  of  them. 
The  Court  may  also  determine  whether  any  and  what  security  is  to 
be  given  by  any  official  liquidator  on  his  appointment.  If  no  official 
liquidator  is  appointed,  and  during  any  vacancy  in  such  appoint- 
ment, all  the  company  property  is  deemed  to  be  in  custody  of  the 
Court  (sec.  92).  Official  liquidators  may  resign  or  be  removed  by 
the  Court  on  cause  shown.  Vacancies  must  be  supplied  by  the 
Court.  These  officers  are  paid  by  percentage,  or  otherwise  by  such 
remuneration  as  the  Court  may  fix  (sec.  93). 

An  official  liquidator  is  described,  not  by  his  own  name,  but 
by  the  style  of  official  liquidator  of  the  company  to  which  he  is 
appointed  (sec.  94). 

Powers  and  Duties  of  Official  Liquidators. 

On  their  appointment,  the  official  liquidator  or  liquidators  take  Duties. 
into  their  custody  or  under  their  control  all  property,  effects,  clioses 
in  action,  etc.,  to  which  the  company  is  or  appears  to  be  entitled, 
and  are  required  to  perform  such  duties  in  reference  to  winding  up 
as  the  Court  may  impose  (sec.  94). 

They  have  power,  with  the  sanction  of  the  Court,  to  do  the 
following  things : — 
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Powers  of 
official  liqui- 
dators. 


1.  Raise  and  defend  all  actions  and  proceedings  on  the  part  of 
the  company,  civil  or  criminal. 

2.  Carry  on  the  company  business  in  so  far  as  may  be  necessary 
for  its  beneficial  winding  up. 

3.  Sell  the  whole  of  the  company  property,  of  whatever  kind, 
in  whole  or  in  part,  by  public  auction  or  private  bargain. 

4.  Perform  all  acts  in  the  company's  name,  and  execute  all 
deeds  or  writings,  using  when  necessary  the  company  seal. 

5.  Rank,  claim,  and  draw  dividends  on  behalf  of  the  company 
in  the  bankruptcy  or  sequestration  of  any  contributory  rateably  with 
the  other  creditors. 

6.  Draw,  accept,  make,  and  indorse  bills  and  notes  in  the  name 
and  on  behalf  of  the  company,  and  raise  sums  of  money  as  required 
on  the  security  of  the  company  assets. 

7.  Take  out,  if  necessary,  in  their  official  names,  letters  of  ad- 
ministration, confirm  to  any  deceased  contributory,  and  do  in  their 
official  name  any  other  acts  necessary  to  obtain  payment  from  a 
contributory  or  his  estate,  and  which  could  not  be  conveniently  done 
in  the  company  name  (a). 

8.  Do  and  execute  all  such  other  things  as  may  be  necessary  for 
winding  ap  and  distributing  the  company  assets  (sec.  95). 

The  Court  may  provide  that  the  official  liquidators  may  exer- 
cise any  of  the  above  powers  without  its  sanction  or  intervention  ; 
and  where  an  official  liquidator  is  provisionally  appointed,  it  may 
limit  and  restrict  his  power  in  the  order  appointing  him  (sec.  96). 

Official  liquidators  may,  with  the  sanction  of  Court,  appoint  a 
law-agent  to  assist  them  in  their  duties  (sec.  97). 


Company  Creditors. 


Position  of 
creditors. 


From  the  time  that  a  winding-up  order  is  made,  no  action  or 
legal  proceedings  of  any  kind  can  be  commenced  or  proceeded 
with,  without  leave  of  the  Court,  against  the  company,  or  where  it 
is  unregistered,  against  any  contributory,  in  respect  of  any  of  its 


(a)  They  may  also  take  proceedings 
for  recovering  out  of  the  real  estate  of 
a  deceased  contributory  any  monies 
due  by  him  to  the   company,  in  the 


event  of  his  representatives  failing  to 
make  payment  of  such  monies  (sec. 
105). 
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debts  (sees.  87,  202).  Those  having  claims  against  the  company 
must  proceed  to  constitute  and  recover  their  debts  in  the  course  of 
the  winding  up  ;  and  in  this  respect  the  proceedings  are  analogous 
to  those  in  the  mercantile  sequestration. 

All  debts  of  the  company  payable  on  a  contingency,  and  all  What  debts 

....  ~  .  .  may  be  proved. 

claims  against  it,  present  or  future,  certain  or  contingent,  ascer- 
tained or  sounding  only  in  damages,  are  admissible  to  proof  against 
it ;  but  the  value  of  those  debts  or  claims  which  are  contingent 
or  sound  only  in  damages,  or  which,  for  some  other  reason,  do  not 
bear  a  certain  value,  must  be  estimated  as  justly  as  possible,  taking 
their  value,  it  should  seem,  as  at  the  date  of  the  winding-up  order 
(sec.  158). 

Debts  due  by  the  company  to  its  own  members  are  not  to  be  Debts  due  to 

•''■'_  _  members. 

paid  until  the  company's  other  creditors  have  been  satisfied ;  but 
are  only  to  be  taken  into  account  for  the  purposes  of  the  final 
adjustment  of  the  rights  of  the  creditors  among  themselves  (sec. 
38,  No.  7,  and  sec.  101). 

The  Court  may  fix  a  day  or  days,  on  or  within  which  the  com- 
pany's creditors  are  to  prove  their  debts  or  claims,  or  be  excluded 
from  the  benefit  of  any  distribution  made  before  such  debts  are 
proved  (sec.  107)  (a). 

As  already  seen,  the  winding-up  provisions  of  the  present  Act  Distinction 

,,  ',,  &rr_  r  between  differ- 

are  intended  to  apply  both  to  companies  which  are  incorporated,  ent  kinds  of 
and  to  such  as  exist  only  at  the  common  law.  The  former  appear 
to  include  companies  under  special  act  or  royal  charter,  com- 
panies incorporated  by  registration  under  the  Acts  of  1856-8,  and 
companies  formed  as  well  as  registered  under  the  present  Act. 
The  latter  appear  to  comprise  common  law  companies,  and  com- 

(a)  As  practice  has  not  yet  fixed  eating  them  (rule  20).     The  creditors, 

in  Scotland  the  exact  course  of  pro-  however,  need  not  attend  until  they 

cedure   to  be   adopted    for   enabling  receive  special  notice  from  the  liqui- 

creditors  to  come  in  and  prove  their  dator  (rule  21).     The  liquidator  in- 

debts  or  claims  against  the  company,  vestigates  the  claims  sent  in  to  him, 

the  following  brief  notice  of  the  Eng-  and  makes  out  a  list  showing  those 

lish  procedure,  as  established  by  the  which  he    thinks  ought  to   be   paid 

rules  in  Chancery,  may  be  given.    Ad-  without    further    evidence,    and    of 

vertisement,  as  the  judge  may  direct,  those  which  in  his  opinion  should  be 

is  made,  fixing  the  time  for  creditors  proved  by  the  creditors,  distinguishisg 

to  give  in  their  names  and  addresses,  the  one  from  the  other,  and  giving  the 

and  the  particulars  of  their  claims,  grounds  of  his  opinion  (rule  22).     On 

etc.,  and  appointing  a  day  for  adjudi-  the  day  fixed   for  adjudication,  the 


companies. 
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Prescription. 


Liquidators 
may  pay  or 
compromise. 


panies  privileged,  but  not  incorporated,  under  the  Letters  Patent 
Acts.  This  distinction  draws  after  it  important  consequences  in 
relation  to  the  rights  of  creditors.  When  the  company  is  unincorpo- 
rate,  any  debts  may  be  proved  against  it,  which  its  officials,  or  those 
holding  agency  for  that  purpose,  might  contract  on  its  behalf. 
The  case  is  different  when  it  is  a  corporation.  Here  it  should  seem 
that  no  claims  or  debts  can  be  allowed  against  it  which  are  ultra 
vires  of  its  incorporating  instrument,  viz.  special  act,  charter,  articles 
of  association,  etc.  (a)  ;  and  for  the  same  reason  those  debts  only 
can  be  proved  which  were  contracted  subsequently  to  the  date  of 
the  incorporating  instrument,  which  in  registered  companies  is  the 
date  of  registration  (6). 

According  to  the  analogy  of  the  English  authorities,  a  winding- 
up  order  does  not,  it  would  appear,  stop  the  currency  of  presci'ip- 
tion  (c). 

The  liquidators-  may,  with  the  sanction  of  the  Court,  pay  any 
classes  of  creditors  in  full,  or  make  a  compromise  or  other  arrange- 
ment with  creditors,  or  persons  claiming  to  be  such,  or  having  or 
alleging  themselves  to  have  any  claim,  present  or  future,  certain  or 
contingent,  ascertained  or  sounding  only  in  damages,  against  the 
company,  or  for  which  it  may  be  rendered  liable,  as  they  deem  ex- 
pedient (sec.  159). 


judge  may  either  adopt  the  liquida- 
tor's list,  or  may  require  such  of  the 
claims  as  he  thinks  proper  to  be  proved. 
The  liquidator  then  gives  notice  to 
the  creditors,  whose  claims  have  been 
allowed,  of  such  allowance,  and  to 
those  whose  claims  are  required  to  be 
proved,  to  come  in  and  prove  by  a  day 
specified  (rules  23-4:).  The  value  of 
the  claims  admissible  to  proof  by  sec. 
158  are,  as  far  as  possible,  estimated  as 
at  the  date  of  the  winding-up  order 
(rule  25).  Interest  on  debts  or  claims 
allowed  or  proved  is  computed  accord- 
ing to  the  rate  they  respectively  carry, 
and  on  those  not  carrying  interest  at 
the  rate  of  four  per  cent,  from  the 
winding-up  order.     But  payment  of 


the  latter  is  only  made  out  of  such 
assets  as  may  remain  after  satisfying 
the  costs  of  winding  up,  the  debts  or 
claims  estabhshed,  and  the  interest  of 
such  as  by  law  carry  interest  (rule 
26).  Creditors  coming  in  and  proving 
in  terms  of  the  notice  from  the  liqui- 
dator are  allowed  their  costs  (rule  27). 

(a)  See  Cropper's  case,  21  Law  Jour. 
1852,  Ch.  593. 

(6)  Terrell's  case,  21  Law  Jour. 
1852,  Ch.  222. 

(c)  Ex  parte  Forrest,  Law  Jour. 
Ch.  295;  Gloucester  Ra.  Co.,  ibid.  883; 
but  see  Lowndes  v.  Garnet  Mining  Co. 
{Limited),  33  Law  Jour.  1864,  Ch.  ilS ; 
ex  parte  Wryghte,  22  Law  Jour.  1853, 
Ch.  183. 
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Contributories  and  their  Liabilities. 

On  making  a  winding-up  order,  it  is  the  duty  of  the  Court  to  Settling  of  list. 
proceed  with  as  little  delay  as  possible  to  settle  the  list  of  contribu- 
tories. In  doing  this,  the  Court  has  power  to  rectify  the  register 
of  members  (sees.  98,  35).  In  settling  the  list  of  contributories,  a 
distinction  must  be  made  between  those  who  are  contributories  in 
their  own  right,  and  those  who  are  so  as  representing  or  being 
liable  for  the  obligations  of  others  ;  but  when  the  personal  repre- 
sentatives of  a  contributory  are  placed  on  the  list,  it  is  not  necessary 
to  add  his  heirs  or  devisees,  unless  the  Court  deems  this  proper  and 
expedient  (sec.  99).  It  has  been  decided  in  England,  that  if  a  per- 
son dies  before  the  winding-up  order,  his  name  should  not  be  placed 
on  the'  list,  and  that  if  it  has,  it  may  be  afterwards  struck  off  (a). 

The  term  '  contributory '  is  defined  by  the  Act  to  mean  every  Definition  of 
person  liable  to  contribute  to  the  assets  of  the  company  in  the  ""'^ "  "  °'^' 
event  of  its  being  wound  up  ;  it  is  also  used  to  include  all  persons 
alleged  to  be  contributories  in  any  proceedings  for  determining 
who  such  persons  are  (sec.  74).  If  a  person,  whose  name  has 
been  placed  on  the  list  of  contributories,  contends  that  he  is  not  a 
contributory,  his  remedy  is  to  apply  to  the  Court  to  have  the 
register  rectified  to  that  effect ;  and  the  same  course  ought  to  be 
followed  when  a  party  wishes  to  be  placed  on  the  list  with  the  view 
of  sharing  surplus  assets  (sees.  35,  98). 

In  order  to  ascertain  who  are  liable  to  be  made  contributories.  Three  classes 
and  the  extent  of  their  liabilities  as  such,  it  is  necessary  to  observe  in  relation  to 
that  the  Act  distinguishes  the  companies  which  may  be  wound  up 
under  its  provisions  into  three  classes  : — 

1.  Companies  formed  as  well  as  registered  under  its  own  pro- 
visions, and  under  the  provisions  of  the  previous  Joint-stock  Com- 
panies Acts  of  1856-8. 

2.  Companies  registered  but  not  formed  under  these  provisions. 

3.  Unregistered  companies. 

1.  In  the  case  of  companies  of  the  first  class,  it  provides  that  First  class. 

(a)  Southampton,  etc.,  Steamhoat  Co.  (Limited),  Hopkin's  case,  33  Law  Jour. 
1864,  Bank.  40. 
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all  persons  are  liable  to  be  made  contributories  who  have  subscribed 
the  memorandum  of  association,  or  who  are  otherwise  proved  to 
have  agreed  to  become  members,  and  whose  names  are  entered  on 
the  register  of  members,  whether  they  have  ceased  or  still  continue 
to  be  members  at  the  date  of  the  winding  up.  Such  persons  are 
liable  to  contribute  to  the  assets  of  the  company,  to  an  amount 
sufficient  to  meet  its  whole  debts  and  liabilities,  the  cost  and  ex- 
penses of  winding  up,  and  the  payment  of  such  sums  as  may  be 
required  for  the  adjustment  of  the  rights  of  the  contributories 
among  themselves  (sec.  38). 

It  is  provided,  however,  that  no  person  who  has  ceased  to  be  a 
member,  for  a  year  or  upwards  prior  to  presentment  of  the  winding- 
up  petition,  shall  be  liable  to  be  made  a  contributory  ;  that  no  past 
member  shall  be  liable  for  debts  or  liabilities  contracted  after  his 
membership  ceased,  nor  for  any  purpose  whatever,  unless  it  appear 
to  the  Court  that  the  existing  members  are  unable  to  satisfy  the 
contributions  required ;  that  no  member,  past  or  present,  shall 
be  liable  to  contribute  in  a  company  limited  by  shares,  beyond 
the  amount  unpaid  on  his  shares ;  and  in  a  company  limited  by 
guarantee  beyond  the  amount  of  his  guarantee  as  defined  in  the 
memorandum  of  association;  that  any  provisions  in  a  policy  of 
insurance  or  other  contract  limiting  the  extent  of  a  member's 
liability,  shall  not  be  affected  by  the  Act ;  but  that  no  sum  due  a 
member,  by  way  of  dividend  or  profits  from  the  company,  can  be 
used  as  a  set-off  against  claims  of  contribution  in  a  question  with 
the  company  creditors,  though  it  will  t)e  taken  into  account  in  ad- 
justing claims  of  the  contributories  inter  se  (sec.  38). 
Second  class.  2.  In  the  case  of  companies  of  the  second  class,  the  liability  to 

be  made  a  contributory  is  twofold :  1st,  In  respect  of  debts  and 
liabilities  contracted  subsequent  to  registration,  under  the  present 
or  the  former  Acts,  the  same  class  of  persons  are  liable  who  would 
have  been  so  if  the  company  had  been  formed  and  registered  under 
the  present  Act,  and  with  the  same  qualifications  and  limitations 
as  have  just  been  detailed ;  but  2d,  In  respect  of  debts  and  lia- 
bilities contracted  before  registration  under  one  or  other  of  these 
Acts,  all  persons  may  be  made  contributories  who  are  liable  for 
such  debts  and  liabilities,  either  to  the  public  or  in  adjustment 
among  the  contributories  themselves,  or  for  the  costs  of  winding 
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up,  in  so  far  as  relates  to  such  debts  and  liabilities  (sees.   196, 
177). 

3.  In  the  case  of  companies  of  the  third  class,  the  same  de-  tlm  class. 
scription  of  persons  may  be  made  contributories  as  are  last  above 
described,  in  the  case  of  debts  and  liabilities  contracted  prior  to 
registration  (sec.  200). 

In  all  the  three  classes  of  companies  the  Act  further  provides  Euies  as  to  all 
as  follows :  If  a  contributory  dies  either  before  or  after  he  has 
been  placed  on  the  list  of  contributories,  his  personal  representatives, 
heirs,  and  devisees  are  liable,  in  due  course  of  administration,  to 
contribute  to  the  company  assets,  in  discharge  of  the  liability  of  the 
deceased  contributory,  and  are  deemed  to  be  contributories  accord- 
ingly (sees.  76,  105). 

If  a  contributory  becomes  bankrupt  before  or  after  he  has  been  Bankrupt 

1      T        1  •  •  ■  ,^  1  •   1  1  •      rt  contributories. 

placed  on  the  list,  his  assignees  (by  which  must  be  meant  in  boot- 
land  his  trustee)  represent  him  for  the  purposes  of  the  winding  up, 
and  are  deemed  contributories,  and  may  be  required  to  admit  to 
proof  against  his  estate,  or  otherwise  to  allow  to  be  paid  out  of  his 
assets  in  due  course  of  law,  what  he  is  liable  to  contribute  to  the 
company's  assets.  Any  person  who  has  taken  the  benefit  of  any 
Act  for  the  relief  of  insolvent  debtors,  passed  prior  to  the  11th 
of  October  1861,  comes  under  the  description  of  bankrupt  in  this 
provision  of  the  statute  (sec.  77). 

If  a  female  contributory  marries  either  before  or  after  she  has  Female 
been  placed  on  the  list,  her  husband,  during  the  marriage,  is  liable 
to  contribute  as  she  would  have  been  if  she  had  not  married,  and 
is  deemed  a  contributory  accordingly  (sec.  78)  (a). 

Who  are  Contributories  ? 

In  the  case  of  companies  formed  as  well  as  registered,  or  merely  General  rules. 
registered,  under  the  recited  Acts,  the  register  of  members  is  the 
primary  guide  in  making  up  the  list  of  contributories.  In  making 
use,  however,  of  the  register  for  this  purpose,  attention  must  be 
given  to  the  following  considerations.  Any  alterations  made  on  the 
register  between  the  presentation  of  the  petition  and  the  winding- 

(a)  See,  as  to  this,  Angas'  case,  1      3  De  Gex  and  Sm.  18 ;  ex  parte  Luard, 
De  Gex  and  Sm.  560;  Biirlinson's  case,     29  L.  Jour.  1860,  Oh.  269. 
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up  order,  without  the  sanction  of  the  Court,  are  void  (sec.  153), 
Hence,  if  any  transfers  have  been  made  after  the  presentation  of 
the  petition,  an  order  of  Court  will  be  necessary  to  warrant  the 
insertion  of  the  transferree's  name  in  the  register  and  in  the  list  of 
contributories ;  and  this  would  seem  to  hold  good  even  when,  the 
transfer  having  been  made  prior  to  the  petition,  the  directors  had 
failed  to  enter  the  transferree's  name  on  the  register.  The  mere 
fact  that  a  party's  name  appears  as  a  director  does  not  of  itself 
render  him  a  contributory ;  for  though  those  who  sign  the  me- 
morandum of  association,  and  take  even  a  single  share,  become 
directors,  until  in  terms  of  the  statute  others  are  appointed,  there 
is  nothing  to  prevent  them  disposing  of  their  shares  as  soon  as 
the  company  is  incorporated.  Unless,  therefore,  their  names 
appear  on  the  register  as  holders  of  shares  within  the  required 
period,  they  cannot  be  made  contributories  in  virtue  of  being 
directors  (a). 
First  class  of  j^  (.j^g  ^.^gg  q£  companies  of  the  first  class,  viz.  those  formed  as 

companies.  -t  ' 

well  as  registered  under  the  existing  Act,  it  would  appear  that  no 
one  can  be  placed  on  the  list  of  contributories  who  is  not  an  exist- 
ing member,  or  was  such  within  a  year  from  presentation  of  the 
winding-up  petition,  or  who  is  the  legal  representative  of  such  per- 
sons as  defined  by  the  Act  (sec.  38).  Membership,  again,  is  defined 
to  be  constituted  by  an  agreement  to  become  a  member,  as  evi- 
denced by  signing  the  memorandum,  of  association  or  otherwise, 
coupled  with  the  entry  of  the  name  on  the  register  of  members 
(sec.  23).  This  definition  is  very  far  from  being  satisfactory;  for 
it  is  difiicult  to  say  what,  apart  from  signing  the  memorandum  of 
association,  may  be  held  to  prove  an  agreement  to  become  a  mem- 
ber ;  and  the  non-appearance  of  a  person's  name  on  the  register  is 
not  conclusive  against  membership,  since  the  Court  has  power  to 
rectify  the  register.  It  is  highly  probable,  indeed,  that  the  Court 
would  not  interfere  to  put  a  party's  name  on  the  register  for  no 
other  reason  than  his  having  signed  the  memorandum;  since  the 
fact  that  he  was  not  entered  on  the  register  is  strong  evidence  that 
he  had  subsequently  changed  his  mind,  or  had  not  been  accepted 
as  a  member  by  the  company.  The  case  would  be  different  where, 
from  sharing  of  profits  or  otherwise,  it  was  clear  that  he  intended 
(a)  Ex  parte  Davies,  31  L.  Jour.  1862,  Ch.  828. 
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to  become  a  member,  or  that  a  fraud  had  been  practised  on  the 
company  or  the  public  (a). 

A  very  different  rule  obtains  in  companies  of  the  second  and  Second  and 

.  .,  ,.~  .  third  classes. 

third  classes,  viz.  such  as,  without  being  formed,  are  registered 
under  the  Act,  or,  without  being  registered  at  all,  are  being  wound 
up  in  terms  of  its  provisions.  Here,  as  has  already  been  seen,  any 
one  may  be  made  a  contributory  who  is  liable  for  the  obligations  of 
the  concern,  either  in  a  question  with  creditors  or  in  adjusting  the 
rights  of  the  members  amongst  themselves  (sees.  196,  200). 

Many  cases  occurred  under  the  former  Acts  which  may  be  use-  Former  Acts. 
fully  referred  to  as  throwing  light  on  the  principles  by  which  per- 
sons may  be  made  contributories  in  companies  belonging  to  the  two 
classes  of  cases  now  under  consideration ;  but  in  referring  to  such 
decisions,  it  is  necessary  to  bear  in  mind,  that  in  interpreting  the 
former  Acts,  it  had  come  to  be  assumed  as  a  principle,  that  the  test 
of  liability  for  contribution  depended  not  upon  whether  a  person 
was  liable  to  the  company  creditors  for  its  debts  and  obligations, 
but  whether  he  was  entitled  to  share  profits  with  the  other  members, 
or  liable  with  them  to  contribute  towards  payment  of  its  debts  and 
liabilities.  This  distinction,  as  clearly  appears  from  the  phraseology 
of  the  new  Act,  has  no  longer  any  existence. 

According  to  the  intendment  of  the  present  Act,  it  may  be  said.  Meaning  of 

,  ,  .  .  present  Act. 

that  whenever  the  company  to  be  wound  up  is  a  corporation  or  a 
quasi  corporation,  those  only  can  be  made  contributories  who  have 
de  facto  become  members,  or  who  have  in  some  other  way  inter- 
posed their  credit  for  the  obligations  of  the  company;  and  that 
where  the  concern  is  a  common  law  company,  any  person  is  liable 
to  be  made  a  contributory  who  has  assumed  the  relation  of  proper 
partnership,  or  has  incurred  the  liabilities  of  a  quasi  partner. 

Members  and  their  Representatives. 

In  companies  of  the  first  class,  those  only  are  to  be  deemed  Companies  of 
members  who  have  agreed  to  become  such,  and  have  been  placed 
on  the  register  of  members.  It  has  been  seen,  however,  that  the 
Court  has  power  to  place  on  the  register  of  members  any  person 
who  is  de  facto  a  member,  and  that  an  agreement  to  become  such 
(a)  See  ex  parte  Los^  1865,  34  Law  Jour.  (Ch.)  609. 
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may  be  proved  otherwise  than  by  the  circumstance  of  his  haying 
signed  the  memorandum  of  association.  Now  it  has  been  decided 
in  England,  that  a  party  who  acts  as  a  shareholder,  or  allows  himself 
to  be  held  out  as  such,  will  be  deemed  to  have  agreed  to  become  a 
member  (a).  The  agreement  to  take  shares  may  also  be  proved 
verbally,  the  Act  of  1856,  which  required  an  acceptance  in  writing, 
being  now  repealed  (b).  But  it  must  be  shown  that  the  company 
had  somehow  or  other  acted  on  the  agreement,  as,  until  by  signi- 
fying their  assent  they  close  the  transaction,  the  agreement  may  be 
resiled  from  (c). 

Second  class.  In  companies  of  the  second  class  the  same  rules  apply,  with  this 

addition,  that  membership  may  also  be  determined  by  reference  to 
the  regulations  and  provisions  for  that  purpose  contained  in  the 
company's  instrument  of  formation,  viz.  Act  of  Parliament,  deed 
of  settlement,  contract  of  copartnery,  cost-book  regulations,  letters 
patent,  etc.,  and  that  these  are  to  be  read  to  the  same  effect  as  if 
they  were  contained  in  a  registered  memorandum  and  articles  of 
association  (sec.  196). 

Third  class.  jjj  companies  of  the  third  class,  reference  must,  in  like  manner, 

be  made  to  the  rules  which  the  company  had  established  as  tests 
of  membership;  and  if  none  such  appear  or  are  of  doubtful 
application,  recourse  must  be  had  to  the  principles  of  the  com- 
mon law  for  determining  such  questions,  —  these  have  been  de- 
tailed in  the  earlier  chapters  of  this  treatise.  With  reference 
to  the  last  two  classes  of  companies,  it  may  be  sufficient  to  ob- 
serve in  this  place,  that  promoters  are  not  members ;  that  the 
same  is  true  of  allottees  of  shares  or  scrip  in  abortive  companies, 
and  of  persons  who  agreed  to  take  shares  in  companies  which  were 
afterwards  formed  in  a  way  differing  essentially  from  that  projected 
when  the  shares  were  agreed  to  be  taken ;  that  unless  barred  from 
taking  the  objection  personali  exceptione,  no  one  is  a  member  of  a 
company  until  the  conditions  or  formalities  necessary  according  to 
the  rules  of  the  company  to  create  membership  have  been  imple- 
mented. 

(a)  DanieVs  case,  1  De  G.  and  J.  (c)  GledhilVs  case,  5  L.  T.  N.  S. 
372;  Davidson's  case,  3  De  G.  and  S.  11.  See  also  ex  parte  Miles,  1865,  34 
21 ;  HitchcocTc's  case,  3  De  6.  and  S.  92.  Law  Jour.  (Oh.)  123  ;  Bests  case,  ibid. 

(b)  Currie's  case,  2  N.  R.  145.  523. 
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With  reference  to  the  whole  three  classes  of  companies,  the 
following  observations  appear  to  hold  true. 

Persons  who  are  de  facto  shareholders,  or  who  are  barred  per-  Eules  as  to  all 

,.  ■.«  ,..  ,.  1  ,  the  classes. 

sonaii  excepHone  rrom  objecting  to  being  treated  as  such,  may 
be  placed  on  the  list  of  contributories.  Hence  holders  of  shares 
improperly  issued,  or  in  relation  to  the  issue  or  transference  of 
which  all  the  required  formalities  have  not  been  observed,  will 
be  contributories,  if  they  have  acted  and  been  treated  as  share- 
holders (a). 

If  a  female  shareholder  marry,  the  husband  becomes  Hable  to  Female  contri- 
butories. 
be  made  a  contributory ;  but  this  does  not  necessarily  hold  good 

where  she  acquires  shares  stante  matrimonio.     If  she  acquires  the 

shares  in  her  own  name,  and  as  part  of  her  separate  estate,  and  the 

company  have  dealt  with  her  knowing  her  to  be  a  married  woman, 

the  husband  will  not  be  liable  as  a  contributory  (b).     And  if  a 

married  woman,  known  to  be  such,  who  has  no  separate  estate,  is 

allowed  by  the  company  to  become  a  shareholder  in  her  own  right, 

and  if  her  husband  is  not  by  the  rules  of  the  company  a  shareholder 

in  respect  of  her  shares,  neither  she  nor  her  husband  can  be  made 

a  contributory  (c). 

Trustees  holding  shares  are  liable  to  be  made  contributories ;  Tmstees. 
and  they,  and  not  their  cestui  que  trustent,  ought  in  general  to  be 
placed  on  the  list  (d).  They  have,  of  course,  a  claim  of  indemnity 
against  the  latter  (e).  The  cestui  que  trust  may,  however,  be 
made  a  contributory  where  the  trust  is  a  mere  device  to  escape 
liability  (/).  Persons  holding  shares  in  security  of  a  debt  are 
contributories,  and  it  is  of  no  consequence  that  they  are'bound  on 
payment  to  retrocess  and  account  with  the  former  holders  (g). 

The  heirs  or  executors  of  a  deceased  shareholder,  who  them-  Executors  and 

legatees. 

(a)  Straffori's  Exrs.  case,  1  De  G.  (e)  Iloare's  case,  2  J.  and  H.  229  ; 

M.  and  G.  676,  and  4  De  G.  and  S.  Drummond's  case,  2  Giff.   189 ;  Fen- 

256 ;  GordorCs  case,  3  De  G.  and  S.  wiclc's  case,  1  De  G.  and  S.  557  ;  and 

249 ;  ]\Iaguire's  case,  ibid.  31 ;  Walter^s  see  p.  326  et  seq. 

case,  8  De  G.  and  S.  149  ;  Hitchcock's  (/)  Hattori's  case,  10  W.  R.  313,  V. 

case,  3  De  G.  and  Sm.  92.  0.  W.  ;  CosteWs  case,  2  De  G.  F.  and 

(6)   Angas'  case,    1   De  G.  and  S.  J.  302. 

560 ;  Luard's  case,  6  B.  Jur.  N.  S.  5.  {g")  Price  and  Broum\  case,  3  De  G. 

(c)  Ex  parte  Rhodes,  7  W.  R.  510.  and  S.  146. 

(d)  Ex  parte  Bugg,  1866,  35  Law 
Jour.  (Oh.)  43. 

2  Z 
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Effect,  of  bank- 
ruptcy. 


selves  become  shareholders,  are  contributories  in  their  own  right  (a). 
But  even  though  executors  do  not  become  shareholders,  they 
will  be  liable  to  be  placed  on  the  list  of  contributories,  as 
representing  the  deceased ;  in  this  case,  how.ever,  only  to  the 
extent  of  their  representation  {b).  If  the  deceased  would  have 
been  barred  personali  exceptione  from  objecting  that  he  was  not  a 
shareholder,  the  same  holds  good  against  his  representatives  (c). 
If  a  legatee  has  taken  up  shares  bequeathed  to  him,  and  has  been 
•  accepted  as  a  shareholder  by  the  company,  he  and  not  the  executor 
is  the  contributory ;  but  until  the  legatee  has  been  accepted  by 
the  company  as  the  holder  of  the  shares  bequeathed,  the  executor, 
it  would  appear,  still  continues  liable  (d).  Where  the  executry 
proves  insufficient  to  meet  the  required  contributions,  the  heirs  or 
disponees  in  possession  of  the  real  estate  may  be  made  contribu- 
tories. 

If  a  contributory  becomes  bankrupt  either  before  or  after  he 
has  been  placed  on  the  list,  his  assignees  or  trustee  in  bankruptcy 
may  be  made  contributories  in  his  place,  and  may  be  called  upon 
to  admit  to  proof  against  the  estate  of  the  bankrupt,  or  otherwise 
to  allow  to  be  paid  out  of  his  assets,  in  due  course  of  law,  any 
monies  due  by  him  as  a  contributory.  To  this  effect,  persons  who 
have  taken  the  benefit  of  any  Act  for  the  relief  of  insolvent 
debtors  before  the  11th  October  1861,  are  deemed  to  be  bankrupts 
(sec.  77).  The  estimated  value  of  his  liability  for  future  calls,  as 
well  as  for  those  already  made,  may  be  proved  against  the  estate  of 
any  bankrupt  contributory  (sec.  75). 

It  was  decided  under  the  former  Acts,  that  when  the  fact  of  a 
shareholder's  bankruptcy  is  to  dissolve  the  partnership  relation 
between  him  and  the  company,  he  ceases  to  be  liable  for  company 
obligations  incurred  since  that  event  (e),  but  that  otherwise  his 
liability  continues  (/).     The  discharge  of  a  bankrupt  in  a  seques- 


(a)  Spence's  case,  17  Beav.  203. 

(J)  Thomas'  case,  1  De  G.  and  S. 
579  ;  Doyle's  case,  2  Hall  and  T.  221  ; 
Armstrong's  case,  1  De  G.  and  S.  565  ; 
ex  parte  Gouihwaite,  3  Mac.  and  G. 
187. 

(c)  Robinson's  case,  13  E.  Jur.  438, 
and  2  De  G.  M.  and  G.  517  ;  Straffon's 
case,  1  De  G.  Mac.  and  G.  576. 


(d)  CrosfielcTs  case,  4  De  G.  and  S. 
338  ;  Keene's  case,  3  De  G.  Mae.  and 
G.  272. 

(e)  OreensMelds'  case,  5  De  G.  and 
S.  599. 

(/)  Soitth  Stafford  Ra.  Co.  v.  Burn- 
side,  5  Ex.  129  ;  Wyla^n's  Steam  Fuel 
Co.  V.  Street,  10  Ex.  849. 
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tration  terminates  his  liability  for  company  debts  incurred  prior  to 
his  sequestration  (a). 

Effect  of  Transfers  of  Shares. 

When  a  transfer  has  been  validly  executed,  the  general  rule  is,  Effects  of 
that  the  transferree,  and  not  the  transferror,  is  liable  to  be  made  a 
contributory  in  virtue  of  membership ;  and  this  will  always  hold 
good  in  companies  of  the  first  class,  provided  the  transferree's 
name  appear  on  the  register  for  a  year  prior  to  winding  up.  In 
cases,  however,  of  the  second  and  third  classes  of  companies,  it 
cannot  be  said  that  the  rule  is  absolute ;  for  though  the  trans- 
ferror may  have  ceased  to  be  a  member  for  ever  so  long  a  time 
within  the  period  of  prescription,  he  may  still  continue  liable  to  the 
company  creditors  for  debts  contracted  prior  to  his  having  termi- 
nated his  connection  with  the  company.  The  English  cases  decided 
under  the  former  Acts  cannot  be  taken  as  of  much  authority  upon 
this  question  ;  for  they  often  proceeded  on  the  principle  already 
referred  to,  that  liability  to  the  public  for  company  debts  did  not 
of  itself  make  a  man  liable  to  be  made  a  contributory. 

It  would  seem,  however,  to  be  firmly  established,  that  the  trans-  when  fa-ans- 
f erree,  when  he  has  accepted  the  transfer,  and  been  received  by  the  tributory. 
company  as  a  member  in  respect  thereof,  will  be  liable  as  a  contri- 
butory, both  for  debts  contracted  before  and  for  debts  contracted 
subsequently  to  the  transfer,  even  though  the  transfer  have  been 
without  value,  and  not  in  strict  conformity  with  the  company  regu- 
lations, it  being  jMS  tertii  on  his  part  to  plead  such  objections  (h). 

Even  where  the  transfer  is  one  which  completely  saves  the 
transferror  from  all  future  liability  to  be  made  a  contributory,  this 
effect  is  not  produced  till  the  transferree  takes  his  place,  in  terms 
of  the  regulations  of  the  company  (e). 

(a)  See  ex  parte  Parhtry,  7  E.  Jur.  don's  case,  ihid.  249  ;  Holme's  case,  2 

N.   S.  503  ;  Chappie's  case,   5  De  G.  De  G.  Mac.  and  G.    113  ;    Croxton's. 

and  S.  400.  case,  1  De  G.  Mac.  and  G.  600. 

(6)  Macguire's  case,  3  De  G.  and  S.  (c)  Chartres'  case,  1  De  G.  and  S. 

31  ;   Fenwick's  case,  1  De  G.  and  S.  581 ;  ex  parte  Walton,  and  ex  parte 

557  ;  Straffon's  case,  1  De  G.  Mac.  and  Hue,  3  E.  Jur.  N.  S.  853  ;  ex  parte 

G.  576  ;  Sanderson's  case,  3  De  G.  and  Brown,  19  Beav.  97. 
S.  66  ;   Walters  case,  ihid.  149  ;   Gor- 
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Transfers  not 
in  bonajide. 


Where  a  transfer  is  not  bona  fide,  but  made  simply  with  the 
view  of  escaping  from  liability,  the  transferror  may  be  made  a  con- 
tributory. Thus,  when  a  shareholder,  to  avoid  payment  of  calls, 
transferred  his  shares  to  a  person  of  no  means  for  a  nominal  con- 
sideration, agreeing  to  relieve  him  of  all  liability,  the  transferror's 
name  was  placed  on  the  list  of  contributories  with  the  sanction 
of  the  Court  (a).  A  holder  of  shares  transferable  by  delivery, 
seeing  that  the  company  was  in  difficulties  and  likely  to  be  wound 
up,  handed  over  his  shares  to  one  of  his  workmen  for  half-a-crown ; 
the  company  being  soon  after  wound  up,  it  was  held  that  the  vendor 
was  a  contributory  (b).  The  mere  interjection  of  brokers  will  not 
alter  the  case  (c).  Transfers  by  fathers  to  their  children  under  age, 
in  like  manner,  will  not  save  from  contribution  (d). 


Effects  of 
surrender. 


Effect  of  Surrender  and  Forfeiture  of  Shares. 

Persons  who  surrender  their  shares  to  the  company  do  not 
necessarily  escape  from  the  liability  to  be  made  contributories.  To 
produce  this  effect,  the  surrender  must  have  been  duly  accepted  by 
the  company,  not  merely  by  the  directors,  who  in  general,  have  no 
power  to  bind  the  concern  in  a  transaction  of  this  kind.  Where 
the  directors  do  not  hold  special  powers  to  this  effect,  the  ratification 
of  a  general  meeting  will  be  necessary,  and  that  of  a  majority  of 
shareholders  will  not  in  the  ordinary  case  suffice  (e).  When,  how- 
ever, the  surrender  has  been  duly  accepted  by  the  company,  the 
shareholder  will  be  free  (/).  But  it  must  be  observed,  that  this 
seems  to  apply  only  to  companies  of  the  first  class  ;  for,  as  regards 
the  other  two,  it  by  no  means  follows  that,  because  a  party  has 


(a)  Ex  parte  liatton,  31  Law  Jour. 
1862,  Oh.  340. 

(b)  Ex  parte  Lund,  28  Law  Jour. 
1859,  Ch.  628.  See  ex  parte  Budd, 
1862,  30  Beav.  143. 

(c)  Ex  parte  Coxtdlo,  30  Law  Jour. 
1861,  Ch.  113  ;  ex  parte  Hyam,  29  Law 
Jour.  1860,  Ch.  243,  and  2  De  G.  F. 
and  6.  75.  See  also  Wheal  Emily 
Mining  Co.,  33  Law  Jour.  1864,  Ch. 
145. 

(d)  Reid's    case,    24    Beav.    318; 


Reaveley^s  case,  1  De  G.  and  S.  550  ; 
Litclifield's  case,  3  ibid.  141. 

(e)  See  Munt\<i  case,  22  Beav.  55 
Stanhope's  case,  3  De  G.  and  S.  198 
ex  parte  Apps,  18  Ijaw  Jour.  Ch.  409 
Holt's  case,  1  Sim.  N.  S.  389  ;  Mor- 
gan's case,  1  Mac.  and  G.  225,  and  1  De 
G.  and  S.  750;  DanielTs  case,   3  B. 
Jur.  N.  S.  803. 

(/)  Busk's  case,  14  E.  Jur.  947,  and 
1 6  E.  Jur.  343  ;  Bagge's  case,  13  Beav. 
162. 
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ceased  to  be  a  shareholder  quoad  the  company,  he  necessarily  escapes 
liability  to  be  made  a  contributory  in  respect  of  debts  contracted 
prior  to  his  surrender. 

The  same  observations  apply  to  cases  of  forfeiture  of  shares  (a) ;  Effect  of 
but  it  may  be  remarked,  that  forfeitures  tainted  with  fraud,  either 
on  the  company  or  the  public,  will  have  no  effect  to  save  the  party, 
whose  shares  have  been  so  got  rid  of,  from  being  made  a  contri- 
butory (h). 

Persons  induced  to  take  Shares  by  Fraud. 

To  enable  a  party  who  has  become  a  shareholder  in  this  manner  General  ruUs. 
to  escape  from  being  made  a  contributory,  it  is  necessary  that  the 
misrepresentations  by  which  he  was  deceived  be  shown  to  have  been 
those  of  the  directors  as  a  body,  or  of  others  entitled  to  represent 
and  bind  the  company  (a).  If  the  fraud  be  not  imputable  to  the 
company,  but  to  a  shareholder  or  other  party  not  possessed  of  the 
requisite  agency  to  bind  the  company  in  such  matters,  the  share- 
holder will  be  made  a  contributory,  but  without  prejudice  to  his 
claims  of  indemnity  against  the  party  by  whom  he  was  deceived  (d). 
But  it  must  be  observed,  that  even  when  the  fraud  is  that  of  the 
company,  this  will  not  save  the  party  deceived  from  being  made  a 
contributory,  where,  (1)  knowing  or  having  the  means  of  discover- 
ing the  fraud,  he  continues  to  hold  his  shares  (e).  Where,  (2) 
notwithstanding  the  fraud,  the  shares  cannot  be  repudiated.  This 
may  take  place  where  the  fraud  consisted  merely  in  the  directors 
acting  ultra  vires  when  they  sold  the  shares,  and  the  purchaser 

(a)  Barton's  case,  5  E.  Jur.  N.  S.  Dickson,  27  Law  Jour.  1858,  Q.  B. 

420 ;  ex  parte  Jones,  27  Law   Jour.  223  ;    ex  parte  Mixeo,  28  Law  Jour. 

Ch.  666  ;   Woollaston's  case,  4  De  G.  Ch.   879  ;   ex   parte  Frowd,  30  Law 

and  J.  437.  Jour.  1861,  Ch.  322 ;  Drew  v.  Litmsden, 

(6)  Richmond's  case,  4:K.  and  J.  305;  1865,  3  Maoph.  384. 
Spademan's  case,  1865,  34  Law  Jour.  (e)  SlieffieWs  case,  1  Johns.  451  ; 

(Ch.)  321,  compare  ex  parte  Belhaven,  Blackburn's  case,  8  De  G.  Mao.  and  G. 

1865,  ibid.  503  ;   Thomson's  case,  ibid.  177  ;  Nicol's  case,  5  E.  Jur.  N.  S.  205. 

525.  See  Graham  v.   West.  Bank,  1864,  2 

(c)  Ex  parte  Blake,  1865,  84  Law  Macph.  559,  and  1866,  3  Macph.  617  ; 
Jour.  (Ch.)  278.  Addie  v.  West.  Bank,  1865,  3  Macph. 

(d)  See,  as  to  this,  p.  256  et  seq.,  899 ;  ex  parte  Barret,  1865,  34  Law 
and  in  addition  the  following  oases  :  Jour.  (Ch.)  558 ;  Kisch  v.  Ra.  Co.  of 
Holt's  case,   22  Beav.  48  ;  Clarke  v.  Veiisiiclu  (Liin.),  ibid.  545. 
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suffered  no  wrong,  as  the  company  could  not  or  did  not  choose  to 
repudiate  the  transaction  (a) ;  and  in  some  cases  where,  though 
the  purchaser  has  been  deceived,  other  innocent  persons  have  been 
induced  to  take  shares  on  the  faith  of  his  being  a  shareholder.  In 
such  a  case,  it  would  seem  that  the  whole  may  be  made  contribu- 
tories,  and  that  their  remedy  is  a  claim  of  indemnity  against  the 
company  (b).  (3)  Where  the  shares  have  been  purchased  from 
third  parties,  or  in  open  market,  though  the  inducing  cause  has 
been  fraudulent  reports  made  by  the  directors.  In  such  a  case  the 
purchaser  is  a  contributory,  whatever  claim  of  indemnity  he  may 
have  against  the  directors  or  the  company  itself  (c). 

Calls. 


General  rules. 


Extent  of  lia- 
'  bility  for. 


Extent  of  lia- 
bility for  calls 
in  limited  com- 
panies. 


As  soon  as  a  winding-up  order  has  been  made,  and  either  before 
or  after  the  sufficiency  of  the  company's  assets  has  been  ascertained, 
the  Court  has  power  to  make  calls  on  all  or  any  of  the  contribu- 
tories  for  the  time  being  settled  on  the  list,  to  the  extent  of  their 
respective  liabilities.  The  purposes  for  which  calls  may  be  made 
are  the  following:  1.  For  the  debts  and  liabilities  of  the  com- 
pany (d)  ;  2.  For  the  costs  of  winding  up  ;  3.  For  the  adjustment 
of  the  rights  of  the  contributories  inter  se.  In  making  a  call,  the 
Court  may  take  into  consideration  the  probability  that  some  of  the 
contributories  will  fail  to  pay  wholly  or  in  part  their  respective  por- 
tions (sec.  102). 

The  extent  to  which  the  contributories  are  liable  for  calls  has  been 
already  noticed,  but  it  may  here  be  proper  to  advert  to  it  generally. 

In  companies,  the  liability  of  whose  members  is  limited  by 
special  act,  royal  charter,  or  registration,  the  amount  of  calls  made 
on  each  member  cannot  exceed  that  limitation.  In  companies 
formed  under  the  Registration  Acts,  and  limited   by  shares   or 


(a)  Richmond's  case,  4  K.  and  J. 
305  ;  Barclay's  case,  26  Beav.  177 ; 
Robinson's  case,  2  De  G.  Mac.  and  G. 
517  ;  ex  parte  Worth,  4  Drew.  529  ;  ex 
parte  Daniell,  23  Beav.  568. 

(b)  Parbury's  case,  3  De  G.  and  S. 
43  ;  Belts  case,  22  Beav.  85  ;  Gibson's 
case,  2  De  G.  and  J.  284  :  BrockioeWs 


case,  4  Drew.  214 ;  Sheffield's  case, 
supra. 

(c)  Ex  parte  Grisewood  and  Smith, 
28  Law  Jour.  1859,  Ch.  769  ;  ex  parte 
Duranty,  1859,  26  Beav.  268. 

(cZ)  State  Fire  Insurance  Co.,  1865, 
34  Law  Jour.  (Ch.)  58  and  436. 
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guarantee,  no  call  can  be  made  beyond  the  amount  unpaid  on  the 
shares,  or  unexhausted  on  the  guarantee.  If  by  special  contract 
the  liability  of  an  unlimited  company  is  limited,  no  call  can  be 
made  beyond  that  limit,  in  relation  to  anything  connected  with 
the  contract.  Transferrors,  when  the  transfer  has  been  validly 
completed,  are  liable  only  for  debts  due  at  the  date  of  the  trans- 
fer. Executors  and  heirs  are  liable  only  to  the  extent  of  the 
estate,  as  ascertained  in  due  course  of  administration.  Trustees 
in  bankruptcy  in  like  manner  (sec.  38).  In  limited  banking  com- 
panies, however,  the  liability  of  the  contrlbutories  in  respect  of  the 
issue  of  notes  is  unlimited  (sec.  182). 

Past  members  are  not  liable  to  contribute  if  their  membership  Past  members. 
has  ceased  for  a  year  or  more  from  presentment  of  the  winding-up 
petition.  No  past  member  is  liable  for  debts  contracted  after  lie 
ceased  to  be  a  member ;  and  in  no  case  can  he  be  called  on  to  con- 
tribute, unless  the  existing  members  are  unable  to  pay  the  I'equired 
contribution  (sec.  38). 

In  the  case  of  companies,  the  liability  of  whose  members  is  Unlimited 

,..,.,,  .,  ,  .  .  ,  companies. 

limited  neither  by  special  act,  charter,  or  registration,  the  amount 
of  calls  is  limited  only  by  the  company  debts,  the  costs  of  winding 
up,  and  the  sums  required  for  adjusting  the  rights  of  the  contrlbu- 
tories. But  even  in  this  case  it  must  be  observed,  that  when  the 
company  has  been  formed  as  well  as  registered  under  the  present 
Act,  the  rules  as  to  the  liability  of  past  members  above  mentioned 
apply;  so  that  though  the  company  is  unlimited,  past  members 
cannot  be  called  on  to  contribute  until  the  existing  members  have 
been  discussed,  nor  can  those  who  have  ceased  for  a  year  to  be 
members  be  made  contrlbutories  at  all  (sec.  38). 

In  winding  up  existing  companies,  whether  registered  or  not,  Difference  in 
it  is  noticeable  that  some  of  the  contrlbutories  may  be  liable  to  calls    '*  "  ^' 
to  a  greater  extent  than  others  (sees.  196,  200). 

Compensation  is  not  allowed  against  a  call  until  all  the  credi-  Compensation. 
tors  are  paid  off ;  but  it  is  then  allowed  in  a  question  of  adjusting 
(sec.  101).  When  calls. are  made  for  adjustment  between  contribu- 
tories,  some  of  the  contrlbutories  may  not  be  liable  at  all.  In  one 
case,  the  directors  were  alone  held  liable  when  the  question  lay 
between  them  and  the  shareholders  (a). 

(a)  Ex  parte  Loiic(tshortmgk,;i  De  G.  M.  and  G.  411.     ' 
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Procedure  to  On  making  the  call,  which  is  done  by  order  (interlocutor),  the 

recover  calls.  °  .  .        ,  .  , 

same  ought  to  be  intimated  to  the  contributories  by  service  and 
advertisement,  or  in  such  other  way  as  the  Court  may  direct.  If 
it  becomes  necessary  to  take  legal  measures  for  enforcement  of  the 
call  against  all  or  any  of  the  contributories,  the  procedure  is  as  fol- 
lows :  The  liquidators  may  apply  by  petition  to  the  Court  during 
session,  or  to  the  Lord  Ordinary  on  the  Bills  during  vacation,  pro- 
ducing a  list  duly  certified  of  the  names  of  the  contributories  liable 
in  payment  of  the  call,  and  of  the  amount  due  by  each  contributory 
respectively,  and  of  the  date  when  the  same  became  due,  and  pray- 
ing for  decree  against  such  contributories  for  payment  of  the  sums 
so  certified  to  be  due  by  each  of  them  respectively,  with  interest  at 
S  per  cent,  from  the  said  date  till  payment,  in  the  same  way  and  to 
the  same  effect  as  if  they  had  severally  consented  to  registration  for 
execution,  on  a  charge  of  six  days,  of  a  legal  obligation  to  pay  such 
call  and  interest.  The  decree,  when  pronounced,  may  be  extracted 
immediately ;  and  no  suspension  is  competent,  except  on  caution  or 
consignation,  unless  with  the  special  leave  of  the  Court  or  Lord  Ordi- 
nary (sec.  121).  This  procedure  appears  to  be  strictly  ex  parte  (a). 
OvAer  isprima  The  Order   (interlocutor),   subject  to  the  right  of  suspension 

facie  evidence.  ,  ...  ,.  .,  ,  .,. 

berore  noticed,  is  conclusive  evidence  that  the  monies  directed  to 
be  paid  are  due,  and  of  the  truth  of  all  pertinent  matters  men- 
tioned therein,  except  in  proceedings  against  the  real  estate  of  any 
deceased  contributory;  in  which  case  such  order  is  on\y  prima  facie 
evidence  for  the  purpose  of  charging  the  real  estate,  unless  his 
heirs  or  devisees  were  on  the  list  of  contributories  at  the  time  the 
order  was  made  (sec.  106). 
Deceased  The  Act  makes   provision    for   recovering    payment    of    calls 

both  out  of  the  real  and  personal  estates  of  deceased  contribu- 
tories (sees.  105,  106,  and  76).  Payment  of  calls  may  be  ordered 
to  be  made  into  the  Bank  of  England  or  any  of  its  branches, 
to  the  account  of  the  official  liquidator  as  well  as  to  himself  directly 
(sec.  103). 

The  liability  of  a  contributory  is  deemed  to  create  a  debt  (in 

England  and  Leland  a  specialty  debt)  accruing  due  from  him  at 

the  time  when  his  liability  commenced,  but  payable  at  the  time  or 

times  respectively  when  calls  are  made  for  its  enforcement ;  and 

(n)  &eeLiiiiis,/ci,  and  niher.t,  18r.W,  21  D.  110  ;  and  Collie,  1865,  3  Macph.  1064. 


persons. 


Nature  of  debt 
created  by 
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on  the  bankruptcy  of  a  contributory,  it  is  made  competent  to  prove 
against  his  estate  the  estimated  value  of  his  liability  for  future 
calls,  as  well  as  calls  already  made  (sec.  75). 

Over  and  above  payment  of  calls,  the  Court  may  order  any  one  Liability  over 
settled  on  the  list  of  contributories  to  make  payment  of  any  monies  ^i]J^  "^^ 
due  by  him,  or  from  the  estate  of  the  person  he  represents,  to  the 
company ;  and  in  making  such  order,  it  may,  when  the  company 
is  not  limited,  allow  to  such  contributoiy,  by  way  of  set-off,  any 
monies  due  to  him  or  to  the  estate  he  represents  from  the  company 
on  any  independent  dealing  or  contract  with  the  company,  but  not 
any  dividends  or  profits  due  to  him  as  a  member  of  the  company. 
When,  however,  the  company  creditors  have  been  paid  in  full,  his 
claims  against  the  company,  of  whatever  kind,  and  whether  it  is 
limited  or  unlimited,  may  be  allowed  him  as  a  set-off  against  all 
future  calls  (sec.  101). 

Illiquid  claims  of  damage  against  the  company  do  not  form  a  luiquid  claims 
ground  of  set-off ;  but  a  claim  for  furnishings  to  the  liquidators, 
which,  though  unconstituted,  they  have  no  objections  to  admit,  may 
be  in  a  different  position  (a). 

Costs. 

The  costs  connected  with  the  winding-up  proceedings  are  of  General  rules. 
two  kinds:  1..  Those  caused  by  the  petition  for  winding  up,  and 
the  procedure  thereon,  till  an  order  has  been  made  for  winding  up 
or  dismissing  the  application  ;  2.  Those  connected  with  the  pro- 
ceedings subsequent  to  the  winding-up  order.  In  fixing  the  amount 
of  such  costs,  and  the  parties  by  whom  they  are  to  be  paid,  the 
Court  appears  to  have  unlimited  discretion.  It  may  be  useful, 
however,  to  refer  to  some  cases  which  may  be  taken  as  precedents 
in  this  matter. 

When  the  petition  for  winding  up  is  unopposed  and  is  granted,   Costs  of  peti- 
the  costs  ought  to  be  borne  by  the  company ;    but  where  more 
petitions  than  one  have  been  presented,  the  costs  of  the  first  only 
will  be  allowed,  unless  the  circumstances  clearly  show  that  there 
were  good  reasons  for  the  presentation  of  another  (6).     Where  the 

(a)  Urie  V.  Lumsden,  1859,  22  D.  38.      S.  127 ;   General  Indemnity  Assur.  Co., 
(6)  Ex  parte  Turner,  8  De  G.  and      5  W.  R,  465. 
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Costs  subse- 
quent thereto. 


petition   has   been    unsuccessfully   opposed,   the    costs    occasioned 
thereby  ought  to  be  borne  by  the  opposers  (a). 

The  costs  of  the  proceedings  subsequent  to  the  winding-up 
order  fall,  as  a  general  rule,  on  the  company.  But  to  this  there  are 
several  exceptions.  Where  a  contributory  causes  expense  by  an 
unsuccessful  attempt  to  be  removed  from  the  list,  he  will  have 
to  bear  his  own  costs,  if  he  is  not  also  subjected  in  those  of  the 
company  (b).  So,  if  he  attempts  unsuccessfully  to  discharge  the 
winding-up  order,  to  set  aside  a  compromise  with  other  contribu- 
tories,  to  suspend  a  call,  and  the  like  (d).  In  general,  it  may  be 
said  that  all  expenses  necessarily  incidental  to  the  winding  up  must 
be  borne  by  the  company,  but  that  the  costs  of  litigated  questions 
will,  as  in  ordinary  cases,  be  charged  against  the  parties,  whether 
contributories,  officials,  strangers,  or  the  company  itself,  who  shall 
be  found  to  have  been  in  the  wrong,  except  where  the  question  is 
one  which  might  fairly  be  raised,  in  which  case  the  costs  will  fall 
on  the  company,  or  both  parties  will  have  to  bear  their  own  costs  (d). 
On  a  petition  that  a  company  might  be  wound  up  under  the 
supervision  of  the  Court,  and  the  voluntary  winding  up  stayed,  the 
liquidator  was  allowed  his  costs  (e)  ;  and  on  a  petition  that  a  com- 
pulsatory  winding  up  might  be  stayed,  and  the  company  wound  up 
under  supervision  of  Court,  it  has  been  held  that  the  official  liqui- 
dator is  not  entitled  to  appeal  (/). 

If  the  Court  directs  delinquent  directors  to  be  prosecuted,  it 

may  charge  the  costs  against  the  company  (sec.  167). 

Company  costs         AH  expenses  which  fall  on  the  company  are  charged  against 

against  assets,    the  assets,  and  calls  for  the  required  amount  may  be  made  upon 

the  contributories  (sees.  S8,  102).     If  the  assets  are  insufficient  to 


Special  cases. 


(a)  Re  Bosworthen  Mines,  28  L.  T. 
352  ;  ex  parte  Sedgwick,  2  E.  Jur.  N. 
S.  949. 

(6)  Re  Brikhede  Life  Assur.  Co.,  13 
W.  R.  380  ;  Mansfield's  case,  2  Mac. 
and  G.  421 ;  Gibson's  case,  2  De  G. 
and  J.  275. 

(c)  Ex  parte  Woolmer,  2  De  G. 
Mac.  and  G.  665  ;  Lucy's  case,  4  ihiil. 
356  ;  Clarke's  case,  1  K.  and  J.  22  ; 
Imrie  v.  Lumsden,  1859,  22  D.  38  ; 
Inglis  V.  Lumsden,  1859,  21  D.  192. 

{d)  Capper's  case,  1  Sim.  N..  S.  178  ; 


Conway's  case,  5  De  G.  and  S.  150 
Matliew's  case,  3  De  G.  and  S.  234 
Hunter's   case,    1    Sim.    N.    S.   435 
Croxton's  case,  5  De  G.  and  S.  432 
Pell's  case,  3  De  G.  and  S.  170  ;■  Clif- 
ton's case,  5  De  G.  Mac.  and  G.  743  ; 
ex  parte  A' Beckett,  2  E.  Jur.   N.   S. 
684.      See   a  large  list    of  collected 
cases  on  this   subject   in   Lindley,  p. 
142  et  seq. 

(e)  See  Taylor's  Manual,  179. 

(/)  Re  Gen.  Internal.   Agency  Co., 
13  W.  R.  363. 
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satisfy  the  liabilities,  the  Court  may  order  payment  of  the  costs 
and  charges  of  winding  up  to  be  paid  out  of  the  estate  of  the  com- 
pany in  such  order  or  priority  as  it  thinks  just  (sec.  110). 

Distribution  of  Surplus  Assets,  and  Dissolution. 

The  Court  is  empowered,  after  the  company's  debts  have  been  General  naies. 
satisfied,  to  adjust  the  rights  of  the  contributories  amongst  them- 
selves, and  distribute  any  surplus  that  may  remain  amongst  the 
parties  entitled  thereto  (sec.  109).  When  the  affairs  of  the  com- 
pany have  been  completely  wound  up,  the  Court  makes  an  order 
that  the  company  shall  be  dissolved  from  the  date  of  such  order,  and 
this  ipso  facto  operates  a  dissolution  (sec.  111).  This  order  must 
be  reported  by  the  official  liquidator  to  the  registrar,  who  makes  a 
corresponding  minute  of  dissolution  in  his  books  (sec.  112).  Failure 
on  the  part  of  the  liquidator  to  make  this  report  subjects  him  in 
heavy  penalties  for  every  day  he  remains  in  default  (sec.  113).  The 
books,  accounts,  and  documents  of  the  company  and  of  the  liquidators 
may  be  disposed  of  in  such  way  as  the  Court  may  direct  (sec.  155). 

II.   WINDING  UP  VOLUNTARILY. 

This  method  of  winding  up  is  applicable  to  all  companies  regis-  ^hen  oompe- 
tered  under  the  present  Act,  or  under  the  Acts  1856-8,  though  not  *®°'" 
again  registered  under  the  present  Act  (sees.  129,  176,  196)  (a). 
Unregistered  companies  can  only  be  wound  up  by  the  Court  (sec. 
199,  el.  2). 

A  company  may  be  wound  up  voluntarily:  1.  When  the  period 
of  duration,  if  any,  fixed  in  the  articles  of  association  has  expired, 
or  when  the  event,  if  any,  fixed  for  dissolution  in  these  articles  has 
occurred,  and  a  resolution  has  been  passed  requiring  the  company  to 
be  wound  up  in  this  manner;  2.  When  a  special  resolution  has  been 
passed  to  that  effect ;  3.  When  an  extraordinary  resolution  has  been 
passed  by  the  members,  to  the  effect  that  it  has  been  proved  to  their 
satisfaction  that  the  company  cannot,  by  reason  of  its  liabilities, 
continue  business,  and  it  is  advisable  to  wind  up.     By  extraordinary 

(a)  Industrial  and  Provident  Socie-  (See  sees.  129,  176,  177,  196.)  See 
ties  registered  under  25  and  26  Vict.  c.  Life  Assurance  'Co.  of  England,  34 
87  may  also  be  wound  up  in  this  manner.      Law  Jour.  Ch.  64. 
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resolution  is  here  meant  what  would  have  constituted  a  special  reso- 
lution if  it  had  been  confirmed  by  a  subsequent  meeting  (sec.  129). 

When  the  winding  up  takes  place  in  virtue  of  a  special  or  of  an 
extraordinary  resolution,  notice  of  the  resolution  must  be  given  by- 
advertisement  in  the  Gazette  of  that  part  of  the  United  Kingdom 
in  which  the  company  is  registered  (sec.  132). 

Voluntary  winding  up  is  deemed  to  take  place  from  the  time  of 
passing  the  resolution  (sec.  130),  and  from  that  date  the  company 
must  cease  to  carry  on  business  except  for  the  purposes  of  winding 
up  (sec.  131).  The  corporate  character  and  powers  are  neverthe- 
less continued  until  the  winding  up  has  been  completed,  notwith- 
standing it  may  have  been  otherwise  provided  in  the  regulations 
(sec.  131).  After  the  date  of  the  resolution  to  wind  up,  transfers 
of  shares,  except  to  or  with  the  sanction  of  the  liquidator,  and  any 
alteration  in  the  status  of  members,  are  void  (sec.  131). 

The  following  consequences  ensue  on  the  voluntary  winding 
up  of  a  company,  viz. :  The  company  property  must  be  applied  in 
satisfaction  of  the  company  liabilities  pari  passu ;  and  the  surplus, 
unless  otherwise  provided  in  the  regulations,  must  be  divided 
amongst  the  members,  according  to  their  respective  rights  and 
interests.  One  or  more  liquidators  must  be  appointed  for  this 
purpose  in  general  meeting,  when  the  rate  of  their  remuneration 
may  be  fixed.  On  the  appointment  of  these  ofHcials,  the  powers 
of  the  directors  cease,  except  in  so  far  as  the  company  in  general 
meeting  or  the  liquidators  may  sanction  their  continuance.  If  one 
liquidator  only  is  appointed,  all  the  provisions  applicable  to  several 
liquidators  apply  to  him  (sec.  133). 

The  liquidators  or  liquidator  may  exercise  all  powers  given  by 
the  Act  to  the  official  liquidator.  They  may  exercise  the  power 
given  to  the  Court  to  settle  the  list  of  contributories  ;  and  any  list 
so  settled  is  prima  facie  evidence  of  liability.  They  may  make 
calls  upon  all  or  any  of  the  contributories  settled  on  the  list  to  the 
extent  of  their  respective  liabilities  to  satisfy  the  company  debts, 
the  costs  of  winding  up,  and  to  adjust  the  rights  of  the  contribu- 
tories inter  se  (sec.  133).  They  may  call  general  meetings  of  the 
company  to  sanction  their  proceedings  (sec.  139).  They  may, 
with  the  sanction  of  an  extraordinary  resolution  of  the  company, 
make  arrangements  with  creditors  and  contributories,  and  compro- 
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raise  all  claims  by  or  against  the  company  (sees.  159,  160).     If 
the  business  or  property  of  the  company,  in  whole  or  part,  is  pro- 
posed to  be  transferred  to  any  other  company,  they  may,  with  the 
sanction  of  a  special  resolution,  receive,  in  compensation  for  such 
transfer,  shares,  policies,  or  other  like  interests  of  the  company  pur- 
chasing, to  be  distributed  among  the  members,  or  may  enter  into 
any  other  arrangement  which  is  equally  satisfactory  to  the  members 
(sec.  161).     If,  however,  any  member  dissent  from  the  proposed 
arrangement,  he  may  require  them  either  to  abandon  it,  or  to  pur- 
chase his  interest  at  a  price,  to  be  paid  him  by  the  company  as 
ascertained  by  agreement,   or   by  valuation  as  prescribed  in  the 
Companies  Clauses  Consolidation  Act  (sees.  161  and  162).     They 
may,  with  the  sanction  of  the  Court,  prosecute  criminally,  directors, 
managers,  officers,  or  members  of  the  company  at  the  company's 
expense  (sec.  168).     They  may  apply  to  .the  Court,  or  to  the  Lord 
Ordinary  on  the  Bills  in  tirae  of  vacation,  to  determine  any  question 
arising  in  the  winding  up,  or  to  exercise  any  of  the  powers  which 
the  Court  might  exercise  if  the  company  were  being  wound  up  by 
the  Court  (sec.  138).      Where  there  are  several  liquidators,  the 
powers  given  them  by  the  Act  may  be  exercised  by  such  one  or 
more  of  them  as  may  be  determined  at  the  time  of  their  appoint- 
ment, and  in  default  of  such  determination  by  any  of  their  number 
not  less  than  two  (sec.  133). 

Either  before  or  in  the  course  of  the  winding  up,  the  company   Delegation  of 
may,  by  extraordinary  resolution,  delegate  to  its  creditors,  or  to  a  appoint  Uqui- 
committee  of  their  number,  the  power  of  appointing  some  or  all  of  "^*°''^- 
the  liquidators,  and  supplying  vacancies  in  their  appointment,  or 
may,  by  a  like  resolution,  enter  into  any  arrangement  as  to  the 
powers  of  the  liquidator,  and  the  manner  of  their  exercise  (sec.  135). 
Any  arrangement  entered  into  between  the  company  and  its  credi- 
tors is  binding  on  the  former  if  sanctioned  by  an  extraordinary  reso- 
lution, and  on  the  latter  if  acceded  to  by  three-fourths  in  number 
and  value ;  but  any  creditor  or  contributory  may,  within  three  weeks 
from  the  date  of  the  arrangement,  bring  it  under  the  review  of  the 
Court  by  appeal  (sees.  136,  137). 

It  is  the  duty  of  the  liquidators  to  pay  the  debts  of  the  company.   Duties  of 
and  to  adjust  the  rights  of  the  contributories  amongst  themselves 
(sec.  133).     In  the  event  of  the  winding  up  continuing  for  more 
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than  a  year,  they  must  summon  a  general  meeting  at  the  end  of  the 
first  year,  and  of  each  succeeding  year,  or  as  soon  thereafter  as 
may  be  convenient,  and  lay  before  it  an  account  of  their  acts  and 
dealings,  and  of  the  mode  in  which  the  winding  up  has  been  con- 
ducted during  the  preceding  year  (sec.  139).  As  soon  as  the  com- 
pany affairs  are  fully  wound  up,  they  must  make  up  an  account 
showing  how  the  winding  up  has  been  conducted,  and  the  company 
property  disposed  of ;  and  call  a  general  ijieeting  of  the  company 
for  the  purpose  of  having  this  account  laid  before  it,  and  hearing 
any  explanations  which  they  may  give.  This  meeting  must  be 
called  by  advertisement,  specifying  the  time,  place,  and  object, 
published  one  month  at  least  previously  in  the  Gazette  of  that  part 
of  the  kingdom  where  the  company  is  registered  (sec.  142).  They 
must  make  a  return  to  the  registrar  of  such  meeting  having  been 
held,  and  the  date  thereof,  under  a  penalty  not  exceeding  £5  for 
every  day  during  which  they  are  in  default  (sec.  143). 
Vacancies  If  any  vacancy  occurs  in  the  office  of  liquidator  appointed  by 

in  office  of  .  .  t  •         i  i  • 

liqiiidator.  the  Company,  it  may  m  general  meeting,  but  subject  to  any  arrange- 
ment that  may  have  been  entered  into  with  creditors  as  before 
mentioned,  fill  up  such  vacancy.  The  meeting  may  be  called  by 
the  continuing  liquidators,  or  by  any  contributory,  and  must  be  held 
in  manner  prescribed  by  the  company  regulations,  or  in  such  other 
manner  as  the  Court  on  the  application  of  a  liquidator  or  contribu- 
tory may  appoint  (sec.  140).  If  there  is  no  liquidator  acting,  the 
Court  may,  on  the  application  of  a  contributory,  appoint  one  or 
more  persons  to  the  ofiice ;  and  may  also,  on  cause  shown,  remove 
a  liquidator  and  appoint  another  in  his  place  (sec.  141). 

The  rules  and  provisions  as  to  contributories,  and  the  extent 
of  their  liabilities,  appear  to  be  the  same  as  if  the  company  were 
being  wound  up  by  the  Court  (sees.  130,  133,  134,  74,  38,  84, 
90)  ;  and  the  liquidators  or  any  contributory  may  apply  to  the  Court, 
or  Lord  Ordinary  in  vacation,  to  determine  any  questions  of  this 
kind  arising  in  the  course  of  the  winding  up  (sec.  138). 
Peculiar  effects  The  voluntary  winding  up  of  a  company  does  not  appear  to  have 
winding  up.  the  effect  of  a  winding  up  by  or  subject  to  the  supervision  of  the 
Court,  so  as  to  prevent  actions  being  commenced  or  proceeded  with 
against  the  company,  to  stay  diligence,  or  to  render  void  dispositions 
of  the  company  property,  transfers  of  shares,  or  alterations  in  the 
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status  of  members  during  its  continuance  (sees.  87,  ISS,  1(33)  (a). 
Moreover,  a  voluntary  winding  up  is  no  bar  to  the  right  of  a 
company  creditor  to  have  it  wound  up  by  the  Court,  if  the  Court 
is  of  opinion  that  his  rights  will  be  prejudiced  by  a  voluntary 
winding  up  (sec.  145).  And  where  the  Court,  on  the  application 
of  a  creditor,  makes  an  order  for  a  winding  up  by  itself,  it  may 
provide  in  such  order  for  the  adoption  of  all  or  any  of  the  proceed- 
ings already  taken  in  the  voluntary  winding  up  (sec.  146). 

All  costs,  charges,  and  expenses,  properly  incurred  in  a  volun-  Costs. 
tary  winding  up,  including  the  remuneration  of  the  liquidators, 
must  be  paid  out  of  the  assets  of  the  company  in  preference  to  all 
other  claims  (sec.  144). 

The  company  is  deemed  to  be  dissolved  on  the  expiration  of  Period  of  dis- 
three  months  from  the  date  of  the  registration  of  the  return  which 
the  liquidators  are  required  to  make  as  before  mentioned  (sec.  143). 


III.    WINDING  UP  SUBJECT  TO  THE  SUPERVISION  OF  COUET. 

When  a  resolution  has  been  passed  by  a  company  to  wind  up  When  oom- 
voluntarily,  the  Court  may,  on  petition,  direct  the  winding  up  to  be 
continued,  but  subject  to  its  supervision,  and  with  such  liberty  to 
creditors,  contributori'es,  or  others,  to  apply  to  the  Court,  and  upon 
such  terms  and  conditions,  as  it  deems  just  (b).  The  petition  for 
winding  up  in  this  manner  is,  for  the  purpose  of  giving  jurisdic- 
tion to  the  Court  over  suits  and  actions,  deemed  to  be  a  petition  for 
winding  up  by  the  Court  (sees.  147-8). 

In  determining  whether  a  company  is  to  be  wound  up  altogether  Discretion  of 
by  or  subject  to  the  supervision  of  the  Court,  the  Court  may,  in 
the  appointment  of  liquidators,  and  in  all  other  matters  relative  to 
the  winding  up  under  supervision,  have  regard  to  the  wishes  of  credi- 
tors and  contributories.  For  this  purpose,  it  may  direct  meetings  of 
the  creditors  and  contributories  to  be  convened,  and  may  appoint  a 
chairman,  and  make  such  other  regulations  as  to  such  meetings  as 
it  deems  fit.     In  the  case  of  creditors,  regard  must  be  had  to  the 

(a)  Action  has  however  been  stayed,      England  {Lim.),  1865,  34  Law  Jour, 
on  the  creditor  being  allowed  to  prove      (Oh.)  64. 

his  debt,  the  costs  of  the  action,  and  (b)  This  power  is  absolutely  discre- 

of  the  application.     Li/e  Association  of     tionary.     lie  Bank  of  Gihraltar  and 

Malta,  18C6,  36  Law  Jour.  49. 


Court. 
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value  of  their  respective  debts ;  and  in  that  of  contributories,  to  the 
number  of  votes  conferred  on  them  by  the  company's  regulations 
(sec.  149). 

In  practice,  the  petition  for  a  winding  np  subject  to  the  super- 
vision of  the  Court,  is  required  to  be  advertised,  intimated,  and 
served,  as  in  the  case  of  a  petition  for  winding  up  by  the  Court. 
If  liquidators  have  already  been  appointed,  service  should  also  be 
made  on  them  (a). 

When  a  winding-up  order  of  this  kind  is  made,  the  Court  may 
appoint  one  or  more  liquidators  in  addition  to  those  (if  any)  pre- 
viously appointed.  These  additional  liquidators  have  the  same 
powers,  are  subject  to  the  same  obligations,  and  in  all  respects  stand 
in  the  same  position,  as  those  appointed  by  the  company.  The 
Court  may  remove  them,  and  fill  up  vacancies  in  their  numbers 
(sec.  150).  Subject  to  such  restrictions  as  the  Court  may  impose, 
the  liquidators,  whether  appointed  by  the  company  or  the  Court, 
may,  without  the  sanction  or  intervention  of  the  Court,  exercise  all 
the  powers  which  they  could  do  if  the  company  were  being  wound 
up  voluntarily  (sec.  151). 

If  the  order  for  winding  up  subject  to  supervision  be  afterwards 
superseded  by  an  order  to  wind  up  by  the  Court,  the  Court  may 
then  or  in  some  subsequent  order  appoint  the  voluntary  liquidators, 
or  one  or  more  of  them,  either  provisionally  or  permanently,  and 
with  or  without  the  addition  of  any  other  persons,  to  be  official 
liquidators  (sec.  152). 

When  an  order  is  made  for  winding  up  subject  to  supervision, 
the  order,  except  in  so  far  as  the  powers  of  the  liquidators  are  con- 
cerned, is  in  all  respects  equivalent  to  an  order  for  winding  up  by 
the  Court,  and  has  the  effect  of  staying  actions,  suits,  diligence,  etc., 
and  empowering  the  Court  to  make  and  enforce  calls,  and  to  do 
anything  else  which  it  might  have  done  if  the  order  had  been  for 
winding  up  in  the  latter  mode.  To  this  effect  the  voluntary  liqui- 
dators are  in  all  respects  the  same  as  official  liquidators  (sec.  151). 
It  thus  appears  that  a  winding  up  subject  to  supervision  differs 
essentially  from  a  mere  voluntary  winding  up,  and,  with  the  single 
exception  of  the  powers  of  the  liquidators,  is  in  all  respects  iden- 
tical with  a  winding  up  by  the  Court. 

(n)  See  Chancery  Rules,  1-3  and  5. 
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CHAPTER   VII. 

THE  ABANDONMENT  OP  RAILWAYS  ACT,   1850  (a). 

On  the  14tli  of  August  1850,  an  Act  was  passed  to  facilitate  the  To  what  com- 
abandonment  of  railways,  and  the  dissolution  of  railway  companies  piioabie. 
in  certain  cases.  This  sta,tute  proceeds  on  the  preamble  that  divers 
joint-stock  companies  had  been  incorporated  by  Act  of  Parliament 
for  making  railways,  and  it  had  been  found  that  such  railways,  or 
certain  parts  thereof,  could  not  be  made  or  carried  on  with  advan- 
tage either  to  the  promoters  or  the  public.  It  accordingly  makes 
provision  for  the  abandonment  and  winding  up  of  such  under- 
takings in  whole  or  in  part,  but  limits  its  application  to  companies 
authorized  to  make  railways  by  Act  of  Parliament  passed  before 
the  14th  of  August  1850  (sec.  1).  Neither  by  this  nor  by  any 
other  statute  are  provisions  made  for  the  dissolution  and  winding 
up  of  railway  companies  formed  by  special  act  subsequent  to  that 
date;  and  as  they  are  expressly  exempted  from  the  winding-up 
provisions  of  the  Companies  Act  of  1862,  no  method  appears  to 
exist  whereby  such  undertakings  can  be  wound  up  other  than  a 
direct  application  to  the  Legislature. 

According  to  the  Act  we  are  now  considering,  such  companies  Application 

.  .  .11  1       •  1  »   for  abandon- 

as  fall  under  its  provisions  may,  with  the  authority  and  consent  oi  ment. 

the  holders  of  three-fifths  of  the  shares  or  stock,  make  application 
in  writing  to  the  Commissioners  of  Railways  (now  to  the  Board  of 
Trade),  setting  forth  the  particulars  of  the  railway  or  portion  thereof 
desired  to  be  abandoned,  and  the  grounds  upon  which  such  appli- 
cation is  made  (sec.  1;  and  see  22  and  23  Vict.  c.  59)  (6).  Provi- 
sions are  made  for  calling  a  meeting  of  the  shareholders,  and  also 

(a)  13  and  14  Vict.  c.  83.  and  Canal  Bills,  Sth  July  1858,  p.  14 ; 

(6)  See  Fifth  Report  on  Railways      and  Hodges  on  Railways,  450,  note  (d). 
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a  second  meeting,  if  the  commissioners  deem  it  necessary,  in  order 
to  consider  the  propriety  of  making  the  application  (sees.  2,  3,  4,  5, 
6,  7,  8,  9,  10,  11,  12). 

If  the  commissioners  think  that  there  are  sufficient  grounds  for 
entertaining  the  application,  they  direct  advertisement  of  it  to  be 
made  as  provided  in  the  Act,  setting  forth  within  what  time  and  in 
what  manner  any  one  objecting  thereto  may  bring  his  objection 
before  the  commissioners  (sec.  13). 

The  commissioners  have  power  to  inspect  the  company  books 
and  other  documents,  and  to  send  an  officer  for  local  inspection ; 
and  on  being  satisfied  that  notice  has  been  duly  given,  the  commis- 
sioners, after  considering  all  objections,  are  empowered,  if  they  see 
fit,  to  authorize,  by  warrant  under  their  seal  and  signed  by  two  of 
their  number,  the  abandonment  of  the  railway  in  whole  or  part,  as 
described  in  the  application,  and  upon  such  terms  and  conditions  as 
they  deem  expedient  (sec.  15).  In  considering  the  objections  of 
shareholders  to  a  proposed  abandonment  of  part  of  the  railway  only, 
and  in  determining  the  conditions  upon  which  it  shall  be  authorized, 
the  commissioners  must  have  regard  to  local  circumstances,  such  as 
the  lands  and  residences  of  the  objecting  shareholders.  They  may 
also,  at  the  request  of  such  shareholders,  reduce  or  cancel  their 
shares,  and  order  payment  of  what  has  been  paid  upon  them  to  be 
repaid  to  their  owners  (sec.  16). 

Within  one  month  after  warrant  of  abandonment  has  been 
granted,  the  company  must  give  notice  by  advertisement  requiring 
all  persons  having  claims  on  the  company,  by  reason  of  such  aban- 
donment, to  transmit  a  statement  of  their  claims  to  the  secretary 
(sec.  17).  The  commissioners  must  certify  the  due  publication  of 
such  notice,  and  the  certificate  is  evidence  (sec.  18). 

After  the  granting  and  publication  of  the  warrant,  the  company 
is  released  from  all  liability  to  make,  maintain,  or  work  the  railway 
in  so  far  as  mentioned  in  the  warrant,  or  to  purchase  or  complete 
the  purchase  of  any  lands  in  relation  thereto,  or  to  complete  any 
contract  which  by  reason  of  such  abandonment  cannot  be  performed. 
This,  however,  does  not  extend  to  contracts  for  the  purchase  of 
laud  which  may  have  been  in  part  performed  (sec.  19).  Oompeu- 
sation  must  also  be  made  in  certain  cases  where  contracts  previously 
made  cannot  be  performed ;  and  where  roads,  bridges,  tunnels,  etc.. 
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are  affected  by  the  abandonment  (sees.  20,  22).  Provisions  are  made 
for  the  ascertainment  and  application  of  such  compensation  monies 
(sees.  23,  24,  25,  26). 

Lands  purchased  by  the  railway  must  be  sold  within  a  certain  Sale  of  lands. 
specified  time  (sec.  27). 

When  part  of  the  railway  is  abandoned,  the  commissioners  may  Eeduotion  of 
require  the  capital  to  be  reduced,  and  may  also  limit  the  company's 
powers  of  mortgaging  and  borrowing  to  an  amount  corresponding 
with  the  extent  of  the  abandonment  (sec.  28). 

When  the  warrant  authorizes  the  abandonment  of  the  whole  Winding  up. 
railway,  the  powers  of  the  company  cease,  except  for  the  purposes 
of  winding  up.  The  winding  up  is  conducted,  not  under  the  Act 
of  1862,  but  under  those  of  11  and  12  Vict.  c.  45,  and  12  and  13 
Vict.  c.  108  (1848  and  1849  respectively),  which,  in  other  respects 
repealed,  are  kept  in  force  for  this  purpose  (sees,  29,  30,  31).  In 
Scotland,  the  Court  of  Session  may,  on  petition,  sequestrate  any 
railway  company  for  the  abandonment  of  which  a  warrant  has  been 
granted  (sees.  32  and  33).  In  the  procedure  for  winding  up,  land- 
owners injured  by  the  abandonment  are  to  be  deemed  creditors  in 
respect  of  the  compensation  to  which  by  the  Act  they  are  entitled 
(sec.  34). 

The  Act  contains  some  other  provisions  as  to  the  non-abatement  Non-atate- 
of  suits  and  actions  brought  prior  to  the  application  for  abandon- 
ment, and  the  subsistence  of  obligations  to  construct  works  or  pieces 
of  railway,  unless  with  the  consent  of  the  other  party  (sees.  35 
and  36). 

The  commissioners  are  required  to  lay  before  Parliament  as  soon  Papers  laid 
as  possible  a  copy  of  every  warrant  of  abandonment  which  they  ment. 
may  grant,  accompanied  by  a  report  of  the  grounds  and  reasons 
upon  which  they  proceeded  (sec.  37). 
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CHAPTER   VIII. 

AMALGAMATION  OP  COMPANIES. 

General  When  two  or  more  companies  amalgamate,  the  general  rule  may 

be  stated  to  be,  that  each  company  is  dissolved  as  a  separate  entity, 
and  continues  to  exist  only  as  part  of  the  new  concern  thereby 
brought  into  existence.  This  rule  must,  however,  be  taken  with 
various  limitations.  Amalgamation  proper,  it  must  be  observed,  is 
something  very  different  from  what  takes  place  when  a  company 
agrees  to  become  the  partner  of  another  company.  In  the  latter 
case,  the  individual  partners  of  each  company  do  not  become  part- 
ners in  the  other  company,  or  partners  of  the  new  society  formed  by 
their  junction.  The  partnership  relation  is  formed  not  between  the 
units  of  which  the  companies  are  respectively  composed,  but  between 
the  ideal  or  quasi  persons  of  the  two  companies.  Hence  the  new 
company  is  composed  of  two  members  only,  and  the  units  of  which 
the  two  members  consist  stand  to  it  in  the  relation  of  sub-partners. 
The  same  principle  holds  true  where  a  company  agrees  to  become 
one  of  the  partners  of  an  existing  company.  Here  the  new  com- 
pany will  consist  of  all  its  former  members,  plus  the  additional 
member  represented  by  the  company  which  has  agreed  to  become  a 
partner.  That  is  to  say,  if  the  company  originally  consisted  of 
five  members,  it  will  now  consist  of  six ;  and  the  partners  of  this 
sixth  member  will  not  be  partners  of  the  new  concern,  but  partners 
of  the  sub-partnership  which  forms  its  sixth  member.  In  all  such 
cases  there  is  no  dissolution — the  original  quasi  persons  of  the  com- 
panies joining  each  other  remaining  necessarily  as  distinct  as  ever ; 
and  the  rights  and  liabilities  of  the  members  of  the  new  company 
being  determined  in  the  same  way  as  though  they  all  consisted  of 
individuals.     The  importance  of  bearing  these  principles  in  mind 
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can  hardly  be  overstated.  Inattention  to  them  is  apt  to  create 
great  confusion  of  thought,  particularly  in  applying  English  deci- 
sions, since  the  non-recognition  of  the  quasi  person  of  unincor- 
porated associations  in  that  system  renders  it  difficult  to  see  their 
application,  unless  when  the  companies  are  fully  incorporated. 

Amalgamation  proper,  on  the  other  hand,  necessarily  infers  the  Amalgamation 
dissolution  of  the  companies  amalgamating,  to  the  effect  of  permit- 
ting the  whole  partners  of  each  to  become  individually  members  of 
the  new  concern ;  so  that  in  so  far  as  that  result  is  concerned,  the 
quasi  personality  of  the  amalgamating  companies  is  entirely  lost. 

It  must  not,  however,  be  supposed  that  this  quasi  personality  is  Effects  to 
destroyed  to  the  effect  of  releasing  the  amalgamating  companies  panies  remain 
from  their  former  debts  and  obligations.     The  dissolution  in  such  notwithstan'd- 
cases  produces  no  other  effects  than  occur  in  any  other  kind  of  mation. 
dissolution ;  that  is  to  say,  the  dissolved  companies  continue  to  exist 
for  the  purposes  of  winding  up,  until  all  their  debts  and  liabilities 
are  discharged.     ISTeither  does  it  follow  that  the   new  company 
formed  by  the  amalgamation  shall  be  necessarily  as  such  liable  for 
these  debts  and  liabilities :  whether  it  shall  be  so  or  not,  depends 
entirely  on  whether  it  has  or  has   not  taken  up  the  debts  and 
liabilities  of  the  companies  by  whose  amalgamation  it  is  formed, 
either  expressly  or  by  implication  of  law ;  and  the  same  principles 
seem  to  regulate  this  as  would  apply  in  the  case  of  two  or  more 
individuals  forming  themselves  into  a  copartnery,  or  of  an  exist- 
ing firm   assuming  a  new  partner.     These  principles  have  been 
already  fully  considered  at  an  earlier  stage  of  the  treatise;  and 
therefore  a  brief  recapitulation,  .showing  their  application  to  the 
case  of  amalgamating  companies,  will  be  sufficient  in  this  place. 

If  two  companies  amalgamate,  this  will  not  per  se  render  the  Amalgamated 

r  o  y  r  companies  not 

new  concern  liable  for  the  separate  debts  of  each,  unless  something  always  liable 
beyond  mere  amalgamation  has  taken  place.     Such  liability  will,  the  original 

.  ,  companies. 

however,  be  incurred  whenever  the  new  concern  has,  by  its  amalga- 
mating instrument,  been  declared  to  be  the  representative  of  the 
old  firms ;  when  it  has  taken  over  their  assets ;  when  it  has,  by  a 
course  of  conduct,  induced  the  public  to  believe  that  it  has  taken 
up  this  position,  and  thereby  prevented  means  from  being  timeously 
adopted  to  recover  their  proper  debts  against  the  old  firms;  when  it 
has  participated  in  the  funds  which  belonged  to  the  old  firms  for 
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payment  of  their  creditors ;  and  generally,  whenever  it  has  done 
anything  which,  in  the  case  of  individuals,  would  lead  to  the  con- 
sequences of  quasi  partnership  (a). 

It  must  be  observed,  however,  that  whether  the  effect  of  the 
amalgamation  be  or  be  not  to  transfer  the  assets  and  liabilities  of 
the  old  companies  to  the  new,  the  rights  of  the  respective  creditors 
of  each  are  in  nowise  affected  thereby  :  they  have  still  their  rights 
of  action  and  diligence  against  their  proper  debtors,  in  the  same 
way  and  to  the  same  effects  as  if  no  amalgamation  had  ever  taken 
place  (b). 

The  power  of  amalgamating  with  another  company  is  one 
which  cannot  be  exercised  by  directors,  or  even  by  majorities  of 
the  shareholders.  To  its  valid  exercise  the  consent  of  all  the 
members  is  necessary,  unless  special  powers  to  this  effect  have,  by 
the  constitution  of  the  company,  been  conferred  on  the  board  of 
direction  or  on  majorities  (c).  Whether  specific  implement  of  an 
agreement  to  amalgamate  can  be  enforced,  is  a  question  which,  it 
should  seem,  will  fall  to  be  determined  on  the  same  principles  as 
those  which  apply  in  the  case  of  an  agreement  to  enter  into  a 
partnership  (d). 

Incorporated  companies  appear  to  have  no  power  to  amalga- 
mate with  others,  as  such  a  proceeding  necessarily  infers  a  total 
and  radical  change  of  the  constitution  which  the  incorporating 
instrument,  whether  special  act,  charter,  or  registered  memo- 
randum and  articles  of  association,  conferred  on  the  company. 
When,  therefore,  an  arrangement  of  this  kind  has  to  be  carried 
through,  it  will  be  necessary  to  apply  to  Parliament  for  a  special 
act,  or  to  the  Crown  for  a  new  charter,  or  to  wind  up  and  register 
of  new,  as  the  circumstances  of  the  case  may  require. 

It  is  provided  by  the  standing  orders,  that  no  powers  of  amal- 
gamation shall  be  contained  in  any  bill  for  the  construction  of  a 


(a)  See,  on  this  subject,  Era  Life  (c)   Era  Insurance   Co.,  Williams' 

Insur.  Co.,  2  J.  and  H.  400  ;  Saxon      case,  and  tTie  Anchor  Insurance  Co.^s 
Assur.  Soc,  2  J.  and  H.  408  ;  Har- 
dinge  v.  Wehster,  1  Dr.  and  Sm.  101  ; 
Wood's  Claim  and  Bropit's  Claim,  9 
W.  R.  366,  and  10  W.  R.  662. 

(?»)    See   Saxon   Innur.    Soc,    and 
Hardinge  v.  Wehster,  svpra. 


case,  2  J.  and  H.  400;  Anglo- Aiis- 
tralian  Insur.  Co.  v.  Brit.  Prov.  Insur. 
Soc,  3  Giff.  521,  and  8  E.  Jur.  N.  S. 
628. 

(rf)  See  last  case,  and  p.  851. 
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railway,  and  that  no  powers  of  this  kind  shall  be  given  to  any  standing 
railway  company  with  reference  to  any  other  undertaking  under 
Act  of  Parliament  (a)  ;  nor  to  any  incorporated  company  with 
reference  to  any  railway,  unless,  before  application  to  Parliament 
for  such  purpose,  the  several  companies  proposing  to  amalgamate 
have  proved  certain  matters  in  reference  to  the  amount  of  their 
paid-up  capital,  etc.,  to  the  satisfaction  of  the  Board  of  Trade,  and 
unless  such  powers  are  applied  for  in  respect  of  works  the  con- 
struction of  which  is  to  be  authorized  in  the  same  session  of  Parlia- 
ment (6).  The  amount  of  capital  to  be  created  by  the  proposed 
amalgamation  must  not  exceed  the  sum  of  the  capitals  of  the 
companies  sought  to  be  amalgamated  (c).  The  standing  orders 
of  both  Houses  require  notice  of  the  intended  amalgamation  to 
be  given  by  publication  in  the  Gazette,  and  otherwise  as  there 
specified  {d). 

The  Railways  Clauses  Act,  1863,  contains  several  provisions  26  and  27  Vict. 
with  respect  to  amalgamation  which  may  here  be  briefly  noticed. 
These  provisions  apply  to  railway  companies  which  have  been 
amalgamated  by  a  special  act  passed  after  28th  July  1863,  and 
incorporating  Part  V.  of  the  general  Act.  Companies  are  deemed 
to  be  amalgamated  when  by  the  special  act  they  are  dissolved,  and 
the  members  of  each  are  united  and  incorporated  as  a  new  com- 
pany ;  or  one  or  more  companies  are  dissolved,  and  the  undertaking 
or  undertakings  of  the  dissolved  company  or  companies  are  trans- 
ferred to  another  existing  company,  with  or  without  a  change  in 
the  name  of  that  company  (sec.  37).  The  date  of  amalgamation 
is  that  prescribed  ;  and  if  no  time  is  prescribed,  it  is  the  date  of  the 
amalgamating  act  (sec.  37).  The  effect  of  the  amalgamation  is  to 
vest  in  the  amalgamated  company  the  whole  undertakings,  real  and 
personal  property,  powers,  pi'ivileges,  rights  of  action  and  suit,  and 
all  other  rights  and  interests  of  the  dissolved  company  or  companies, 
subject  always  to  the  contracts,  debts,  and  liabilities  of  the  latter 
(sec.  38).  The  Acts  relating  to  the  dissolved  company  apply  to  the 
amalgamated  company  (sec.  39).  Unless  when  it  is  otherwise  pro- 
vided in  the  special  act,  the  debts  and  claims  of  the  dissolved  com- 

(a)  C.  S.  0. 154.  (d)  C.  S.  0.12,  andL.  S.  0.  clxxx.  1 ; 

(6)  lb.  156.  C.  S.  0.  14,  18,  19  ;  L.  S.  0.  clxxx. 

(p)  Ih.  158.  2  and  5,  clxxxi.  1. 


74=4  AMALGAMATION  UNDER  THE  RAILWAY       [Book  V. 

26  and  27  Vict,  panies  become  payable  by  and  to  the  amalgamated  company 
(sec.  40)  ;  and  all  deeds,  conveyances,  contracts,  etc.,  in  which  the 
former  were  parties,  are  enforceable  by  or  against  the  latter 
(sec.  41).  Causes  and  rights  of  action  accruing  before  amalga- 
mation remain  valid  and  effectual  for  or  against  the  amalgamated 
company  (sec.  42)  ;  and  legal  proceedings  already  instituted  do  not 
abate  in  consequence  of  the  amalgamation,  but  the  amalgamated 
company  is  in  respect  of  all  such  matters  considered  identical  with 
the  dissolved  companies  (sec.  43).  The  same  holds  true  of  pro- 
cedure in  submissions  (sec.  44).  The  amalgamated  company  has 
the  same  powers  and  is  under  the  same  obligations  as  the  dissolved 
companies  to  complete  works  unexecuted  by  the  latter ;  and  it  is 
bound  to  fulfil  all  contracts  with  relation  to  the  purchase  of  land, 
etc.,  into  which  the  dissolved  companies  had  entered  (sees.  45,  46). 
Monies  for  purchase  or  compensation  paid  into  bank  or  to  trustees, 
in  terms  of  the  special  acts  of  the  dissolved  companies,  must  be 
applied  by  the  amalgamated  company  as  directed  in  their  special 
acts  (sec.  47).  The  officers  of  the  dissolved  companies  are 
accountable  to  the  amalgamated  company  for  all  books,  documents, 
effects,  etc.,  belonging  to  the  former  (sec.  48)  ;  and  all  officers, 
clerks,  and  servants  of  the  dissolved  companies  become  the  era- 
ployh  of  the  amalgamated  company  (sec.  49).  The  books  and 
documents  of  the  dissolved  companies  continue  to  be  evidence,  the 
resolutions  remain  valid,  the  calls  may  be  enforced,  the  register 
books  and  certificates  remain  valid  and  subsisting  until  replaced ; 
and  all  bye-laws,  rules,  and  regulations  continue  in  force  until  the 
expiration  of  twelve  months  from  the  date  of  amalgamation,  or  until 
they  have  been  replaced  by  others  (sees.  50,  51,  52,  53,  54,  55). 
Application  But  while  these  are  the  general  provisions  as  to  the  consequences 

of  amalgamation,  it  must  be  observed  that  the  Act  of  1863  is  not 
to  be  taken  as  a  code  exhausting  the  law  in  relation  to  all  questions 
that  may  arise  on  amalgamation.  Its  purposes,  as  appears  from 
the  preamble,  are  merely  to  collect  into  one  the  several  provisions 
which  it  had  been  usual  to  insert  in  special  acts  for  amalgamation, 
so  as  to  spare  the  necessity  of  inserting  them  in  every  particular 
act  for  the  future.  Hence  the  legal  rights  and  habilities  of  every 
amalgamated  company  depend,  in  a  great  measure,  on  its  special 
act, — the  provisions  of  the  general  Act  only  coming  into  play  in  so 
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far  as  they  are  adopted,  or  at  least  not  excluded,  by  the  special  26  and  27  Vict. 
act.  It  must  also  be  borne  in  mind,  that  there  are  a  great  many 
questions  with  respect  to  which  no  provision  whatever  is  made 
either  in  the  general  or  the  special  act,  so  that  in  relation  to  these 
the  ordinary  principles  of  the  common  law  will  rule.  In  short,  it 
may  be  said  that  the  rights  and  liabilities  of  an  amalgamated  rail- 
way company,  both  inter  socios  and  in  questions  with  the  public,  will 
fall  to  be  determined  by  the  common  law  applicable  to  ordinary 
companies,  except  in  so  far  as  these  are  excluded  by  the  general  or 
special  acts,  or  are  plainly  inapplicable  in  consequence  of  the  amal- 
gamated company  and  the  companies  by  whose  amalgamation  it  is 
formed  being  corporations  (a). 

(a)  See  Edinburgh  and  Glasgow  Ra.  Ra.  Co.  v.  Goodwin,  6  Ra.  Ca.  177  ; 

Co.  V.  Campbell,  1861,  23  D.  1182,  aff.  Davis    v.     Cary,     15    Q.    B.    422  ; 

1863,  1  Macph.  (H.  of  L.)  53 ;  Mid-  Eastern  Union  Ra.  Co.  y.  Cochrane, 

land   Great   Western  Ra.   Co.,  3  H.  9  Bxch.  197. 
of  L.  Oases  872  ;  London  and  Brighton 
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BANKRUPTCY. 


General  ob- 
servations. 


Origin  and 
history  of 
Scotch  bank- 
ruptcy law. 


Bankeuptct  may  be  said  to  take  place  when  an  insolvent  person 
has  been  brought  under  the  operation  of  the  bankrupt  laws.  These 
laws  have  for  their  object  the  realization  of  the  estate  of  the  bank- 
rupt with  as  little  delay  and  as  little  loss  as  possible,  its  apportion- 
ment among  the  creditors  in  a  fair  and  equal  manner  according  to 
their  respective  legal  rights,  and  the  protection  of  the  bankrupt 
himself  against  any  proceedings  which  are  unnecessary  for  the 
attainment  of  these  purposes.  In  all  countries  in  which  commer- 
cial enterprise  has  received  any  considerable  development,  something 
approaching  to  a  code  of  bankruptcy  laws  has  been  evolved ;  but  in 
none  can  it  be  said  that  the  system  has  attained  greater  perfection 
than  in  Scotland.  In  this  respect  the  laws  of  Scotland  are  beyond 
all  question  greatly  superior  to  those  of  England ;  and,  except  in 
some  matters  of  detail,  do  not  appear  to  admit  of  much  further  im- 
provement, whether  regard  be  had  to  the  interests  of  creditors,  of 
the  bankrupt  himself,  or  of  the  community  in  general. 

The  existing  system  has  been  of  slow  growth,  and  is  the  com- 
bined result  of  legal  skill  and  mercantile  experience;  the  Legislature 
having  from  time  to  time  by  successive  enactments  adopted  such 
improvements  as  were  suggested  either  by  the  profession  or  the 
mercantile  community.  The  first  of  these  enactments  was  the 
Act  of  1621,  c.  18,  restraining  fraudulent  conveyances  by  insol- 
vents. This  was  followed  by  the  Act  of  1696,  c.  5,  which  defined 
'  notour'  bankruptcy,  and  made  certain  provisions  for  restraining 
the  creation  of  fraudulent  preferences,  and  for  the  equal  distribu- 
tion of  the  estate.  These  provisions  were  amended  and  extended 
by  the  54  Geo.  in.  c.  137,  by  the  2  and  3  Vict.  c.  41,  and  by  16 
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and  17  Vict.  c.  53  (a).  At  length  the  Act  19  and  20  Vict.  c.  79, 
known  as  the  Bankruptcy  (Scotland)  Act,  1856,  was  passed  to 
amend  and  consolidate  the  previous  legislation.  This  was  followed 
by  the  20  and  21  Vict.  c.  19,  passed  to  remove  doubts  as  to  the  law 
of  bankruptcy  and  real  securities,  and  known  as  the  Bankruptcy 
and  Real  Securities  (Scotland)  Act,  1857.  And  lastly  came  the  23 
and  24  Vict.  c.  33,  known  as  the  Bankruptcy  (Scotland)  Amend- 
ment Act,  1860. 

These  three  last-mentioned  Acts,  viz.  the  19  and  20  Vict.  c.  79,  Present 
the  20  and  21  Vict.  c.  19,  and  the  23  and  24  Vict,  c.  33,  which  are 
all  declared  to  form  one  Act,  to  be  construed  together,  contain  now 
practically  the  statute  law  of  Scotland  in  relation  to  bankruptcy. 

Companies  as  well  as  individuals  may  be  made  bankrupt  and  Applies 

»    ,  i  1   •     •  *°  companies 

sequestrated  under  the  provisions  oi  the  present  Act ;  and  it  is  pro-  and  oorpora- 
vided  that  the  word  company  'shall  include  bodies  corporate,  politic, 
or  collegiate,  and  partnerships  ; '  that '  the  words  partner  of  a  com- 
pany shall  include  the  members  of  such  bodies,'  and  that  '  the  words 
debtor,  bankrupt,  and  creditor  shall  apply  to  companies  as  well  as 
to  individuals'  (sec,  4)  (6), 

Bv  the  Act  of  1696,  c,  5,  a  notour  bankrupt  is  defined  to  be  a  Bankniptcy 

1     .  1         Ti-  11-1  •  under  1696, 

debtor  who,  being  under  diligence  by  horning  and  caption  at  the  o.  5. 
instance  of  his  creditor,  shall  be  either  imprisoned,  or  retire  to  the 
Abbey  or  any  other  privileged  place ;  or  flee  or  abscond  for  his 
personal  safety ;  or  defend  his  person  by  force ;  and  who  shall 
afterwards  be  found  by  sentence  of  the  Lords  of  Session  to  be 
insolvent.  The  statute  also  provides  that  the  voluntary  deeds  of  a 
bankrupt  at  or  after  the  time  of  his  bankruptcy,  or  within  sixty 
days  before  it,  with  the  view  of  creating  a  preference  in  favour  of 
any  of  his  creditors,  shall  be  null  and  void.  When  a  partner  is 
made  bankrupt  under  this  Act,  it  affords  a  good  ground  for  obtain- 
ing a  dissolution  and  winding  up  of  the  concern ;  but  it  does  not 
appear  that  such  bankruptcy  operates  a  dissolution  ipso  facto  (c). 

(a)  See  also  the  Acts  of  1661,  c.  62  ;  rupt  under  the  present  Act.    Wother- 

1672  0.  19  ;  1681,  c.  17  ;  1690,  c.  20 ;  spoon  v.  the  Magistrates  of  Linlithgow, 

23  Geo.  in.  c.  18  ;  33  Geo.  in.  c.  74,  s.  1863,  2  Macph.  348. 
10 ;  and  19  and  20  Vict.  c.  91,  equa-  (c)  See  antea,  p.  664  ;  and  Monro 

lizing  the  rights  of  adjadgers.  v.  Cowan  and  Co.,  8  June  1813,  17  F. 

(h)  It  has  been  expressly  decided  C.  354,  and  1  Bell's  111.  257,  2  Bell's 

that  royal  burghs  may  be  made  bank-  Com.  634. 
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Application  There  seems  no  reason  to  doubt  that  a  company  or  partnership 

5,  to  companies,  can  be  made  bankrupt  under  the  Act  1696,  c.  5.  The  intention 
of  the  Act  was  evidently  to  prevent  frauds  by  debtors,  of  what 
description  soever  they  might  be ;  and  its  provisions  would  have 
been  very  imperfect  if  they  had  not  extended  to  companies.  In 
this  sense  they  appear  to  have  been  always  understood  by  the 
Court;  and  in  the  case  of  Duncan  v.  Houstoun  (a),  Lord  Moncreiff 
observed,  that  it  was  certainly  too  late  to  maintain  that  a  company 
could  not  be  made  bankrupt  in  this  manner.  It  is  true  that  the 
kind  of  diligence  contemplated  by  the  Act  cannot  be  done  against 
a  company,  because  imprisonment  of  the  quasi  person  is  impossible. 
Yet  in  practice  diligence  against  one  of  the  partners  for  a  company 
debt  is  deemed  a  sufficient  compliance  with  the  spirit  of  the  statu- 
tory requisites  (6).  Proper  corporations  cannot  be  made  bankrupt 
under  this  Act  (c). 

By  the  present  Bankrupt  Act  it  is  provided  that  notour  bank- 
ruptcy shall  be  constituted  by  the  following  circumstances  : — 

1.  By  sequestration,  or  by  the  issuing  of  an  adjudication  of 
bankruptcy  in  England  or  Ireland. 

2.  By  insolvency  concurring  either  (1)  with  a  duly  executed 
charge  for  payment,  followed,  where  imprisonment  is  competent,  by 
imprisonment  or  formal  and  regular  apprehension  of  the  debtor, 
or  by  his  flight  or  absconding  from  diligence,  or  retreat  to  the 
sanctuary,  or  forcible  defending  of  his  person  against  diligence,  or, 
where  imprisonment  is  incompetent  or  impossible,  by  execution  of 
arrestment  of  any  of  the  debtor's  effects  not  loosed  or  discharged 
for  fifteen  days,  or  by  execution  of  poinding  of  any  of  his  move- 
ables, or  by  decree  of  adjudication  of  any  part  of  his  heritable 
estate  for  payment  or  in  security ;  or  (2)  with  sale  of  any  effects 
belonging  to  the  debtor  under  a  poinding,  or  under  a  sequestration 
for  rent,  or  with  his  retiring  to  the  sanctuary  for  twenty-four  hours, 
or  with  his  making  application  for  the  benefit  of  cessio  bonorum 
(sec.  7).  Notour  bankruptcy  of  a  company  shall  be  constituted 
either  in  any  of  the  foregoing  ways,  or  by  any  of  the  partners  being 


Kequisites  of 
notour  bank- 
ruptcy under 
the  present 
Act. 


(a)  1833,  11  S.  385.     See  A.  of  S.  See   Watt  v.   Doig,   1807,   2   Shaw's 

1754;  Johnstone  v.  Fairliolme  and  Co.,  BeU's  Com.  1110. 
1770,  M.  Appx.  No.  5,  Bankrupt.  (c)  Hogan  v.    Wilson    and    Magi- 

(6)    See  2  Bell's  Com.  167  et  seq.  strates  of  MnsselbvrgTi,  1863,151).  ill. 
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rendered  notour  bankrupt  for  a  company  debt  (sec.  8).     Notour  EequisUee  for 
1    11   1      1    1 1  !•  1  notour  bank- 

bankruptcy  shaii   be  held  to  commence  from  the  time  when  its  ruptcy  under 

-,  .   .  11-1  1  present  Act. 

several  requisites  concur ;  and  when  it  has  once  been  constituted, 
shall  continue,  in  case  of  sequestration,  till  the  debtor  shall  obtain 
his  discharge,  and  in  other  cases  until  insolvency  ceases,  without 
prejudice  to  notour  bankruptcy  being  anew  constituted  within  such 
period  (sec.  9). 

From  these  provisions  it  appears  that  any  doubts  and  difficul- 
ties which,  in  so  far  as  questions  of  partnership  were  concerned, 
arose  under  the  Act  of  1696,  c.  5,  and  succeeding  statutes,  are  re- 
moved. Thus,  companies  may  now  be  made  bankrupt  in  the  same 
way  as  individuals,  in  so  far  as  they  are  applicable ;  and  besides 
this,  by  any  of  the  partners  being  rendered  bankrupt  for  company 
debts.  The  same  rules  apply  to  corporations  of  all  kinds,  keeping 
in  view  the  nature  of  the  corporation  (a). 

As  regards  the  insolvency  required  by  the  Act,  it  is  to  be  ob-  insolvency  of 

»  companies. 

served  that  the  mere  fact  of  the  company  not  having  in  hand  funds 
sufficient  to  meet  its  engagements,  is  not  enough  to  satisfy  the 
statutory  requisites,  if  it  can  be  shown  that  a  part  of  the  capital 
sufficient  for  this  purpose  has  not  been  paid  up,  and  lies  in  the 
hands  of  solvent  partners.  To  meet  the  requirements  of  the  Act, 
the  state  of  matters  must  be  such,  that  even  if  all  that  could  be 
recovered  of  the  subscribed  capital  were  paid  up,  the  company 
would  still  be  insolvent.  Yet  if,  from  the  insolvency  of  the  part- 
ners, or  the  small  amount  of  the  subscribed  capital  remaining  un- 
paid, it  is  clear  that  enough  could  not  be  recovered  to  meet  the 
company  obligations,  insolvency  will  be  deemed  to  have  taken 
place  (h).  E  eonverso,  it  should  seem  that  even  where  the  liability 
of  the  partners  is  unlimited,  and  they  are  all  perfectly  solvent,  the 
company  will  still  be  deemed  insolvent  in  the  sense  of  the  Act,  if  its 
proper  estate,  i.e.  its  stock  and  subscribed  capital,  is  not  sufficient 
to  meet  its  liabilities.  No  doubt  the  partners  may  by  voluntary 
contributions  stay  the  bankruptcy,  and  thereby  escape  being  pro- 
ceeded against  by  the  trustee  in  a  sequestration,  or  by  the  creditors 
individually,  if  sequestration  is  not  resorted  to.  Yet  unless  the 
partners  come  forward  and  pay  the  company  debts,  insolvency  will 

(a)   Wotherspoon  v.  Magistrates  of         (b)  See  M'Clelland  v.   M^Coivan, 
Linlithgow,  1863,  2  Macph.  848.  1849,  11  D.  1168. 
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be  held  to  have  taken  place,  and  bankruptcy  will  inevitably  follow 
as  soon  as  a  poinding  shall  have  been  executed. 
Distinction  According  to  the  law  of  Scotland,  a  company  may  be  rendered 

^pTcy  of^com-  bankrupt  without  any  of  its  partners  being  either  bankrupt  or  in- 
partaeTs^  °^  Solvent.  Again,  a  partner  may  become  bankrupt  while  the  com- 
pany remains  solvent;  and  lastly,  both  the  company  and  the 
partners  may  become  bankrupt.  This  arises  from  the  fact,  that 
in  Scotland  even  an  unincorporated  mercantile  association  pos- 
sesses a  person  distinct  from  its  members,  and  is  capable  in  itself 
of  sustaining  the  characters  of  debtor  and  creditor  independently 
of  the  members  of  which  it  is  composed. 

•    PAETNEE  BECOMING  BANKETJPT  WHILE  COMPANY  REMAINS 

SOLVENT. 


Where  com- 
pany is  credi- 
tor of  bank- 
rupt partner. 


Where  com- 
pany is  debtor. 


Consequences 
of  a  partner's ' 
bankruptcy. 


If  the  company  is  creditor  of  the  bankrupt  partner,  it  may 
claim  on  his  estate  like  any  other  creditor;  but  in  doing  so,  it 
must  give  credit  for  any  counter-claim  he  may  have  against  it, 
whether  as  his  share  of  the  profits  or  of  the  stock,  or  for  indem- 
nity, or  for  advances  over  and  above  his  stipulated  contribution : 
for  in  all  these  respects  he  is  a  creditor  of  the  company. 

Where  the  company  is  debtor  of  its  bankrupt  partner,  his 
trustee  or  creditors  may  claim  the  full  amount  of  the  debt  from 
the  company,  if  solvent ;  but  under  deduction  of  any  counter- 
claims for  unpaid  contributions  or  indemnities  duly  constituted. 
It  must  be  observed,  however,  that  if  the  company  is  bankrupt  or 
insolvent,  the  partner's  claim  can  only  be  made  good  out  of  the 
residue  of  its  funds,  if  any,  which  remains  after  the  company 
creditors  have  been  paid  in  full,  since  in  his  character  of  partner  he 
is  surety  for  the  company  debts.  If  the  company  be  soh'ent,  its 
creditors  cannot  practically  rank  on  the  partner's  bankrupt  estate  ; 
for  in  that  case  they  would  have  to  value  their  relief  against  the 
company  at  20s.  in  the  pound,  which  would  consequently  extinguish 
their  claims  against  the  estate  of  the  partner  (a). 

The  effect  of  a  partner's  bankruptcy  is,  as  we  have  already  seen, 
to  dissolve  the  company,  unless  for  some  provision  to  the  contrary 
in  the  contract  of  formation.  If  no  provision  of  this  kind  have  been 
(a)  M'Ck'Uand  v.  M'Cowan,  1849,  11  D.  1168. 
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made,  the  affairs  of  the  company  are  wound  up  in  the  ordinary  Consequences 
way  ;  and  as  soon  as  the  company  debts  have  been  paid  or  provided  bantaiptoy.^ 
for,  the  trustee  on  the  bankrupt  partner's  estate  is  entitled  to 
receive  such  share  of  the  residue  as  in  a  question  inter  socios  falls 
to  the  bankrupt's  estate.  Where  provisions  have  been  made  for 
ascertaining  a  bankrupt  partner's  share  without  dissolving  the 
concern,  or  for  settling  his  claims  according  to  a  preceding  balance, 
these  ought  to  be  adhered  to  as  far  as  possible ;  but  if  such  provi- 
sions cannot  be  carried  out  in  their  integrity,  or  without  sacrificing 
the  interests  of  some  of  the  parties,  there  is  no  remedy  short  of 
dissolution  or  winding  up.  The  interest  in  the  concern  of  the  bank- 
rupt partner's  trustee  or  creditor^,  who  come  exactly  in  his  place, 
appears  to  be  fixed  as  at  the  moment  of  the  bankruptcy,  whether  it 
operates  a  dissolution  or  not ;  so  that  any  losses  incurred  by  the 
concern  in  consequence  of  new  transactions  entered  into  after  that 
event  do  not  affect  the  creditors'  claims.  At  the  same  time,  it  is 
by  no  means  clear,  that  if  the  other  partners  continue  to  carry 
on  the  business  before  setting  aside  'the  bankrupt's  share  in  the 
stock,  and  make  profits  thereby,  they  are  not  bound  to  credit 
his  estate  when  it  comes  to  be  realized  with  his  share  thereof. 
So  long  as  the  partners  retain  the  bankrupt's  share  in  their 
hands,  they  ought,  it  should  seem,  to  be  regarded  as  trustees  for 
his  creditors  (a). 

Where  the  company  has  a  claim  against  the  bankrupt  partner.  Compensation. 
and  the  latter  has  a  claim  against  another  partner,  there  is  no  room 
for  compensation,,  the  parties  not  being  respectively  debtor  and 
creditor.  Concourse  may,  however,  be  brought  about  by  assigna- 
tion :  this  will  take  place  where  the  company,  on  paying  the 
bankrupt's  claim  against  the  other  partner,  receives  an  assignation 
from  the  trustee,  or  where  the  other  partner,  having  obtained  an 
assignation  from  the  company,  sets  off  the  company  claim  against 
the  debt  due  by  himself.  Where,  again,  the  bankrupt  partner  has 
a  claim  against  the  company,  and  is  at  the  same  time  debtor  of  one 
of  its  partners,  there  seems  to  be  no  incompetency  in  the  company, 
with  its  partners'  consent,  setting  off  the  one  claim  against  the  other. 
In  such  a  case  the  partner  would  be  liable  for  the  whole  debt 

(a)  See  note  by  Lord  Chan.  Eldon      5  Pat.  App..425,  and  2  Bell's  Com.  p. 
in  Sime  v.  Balfour,  1811, 17  F.  C.  684,      668,  note  3. 
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Distinction 
between  com- 
pany property 
and  separate 
estate. 


against  the  company,  as  one  of  its  members ;  and  if  he  were 
called  upon  by  the  trustee  to  pay  that  debt,  there  can  be  no  doubt 
that  he  would  be  entitled  to  plead  compensation,  or  rather  retention, 
in  virtue  of  his  own  counter-claim.  If,  therefore,  he  chooses  to 
hand  over  his  claim  to  the  company,  it  is  difficult  to  see  what 
interest  the  trustee  has  to  object  (a).  Mr  Bell  adopts  the  contrary 
view,  but  the  grounds  upon  which  he  bases  his  opinion  do  not  seem 
to  be  satisfactory  (b). 

When  a  partner  is  sequestrated,  and  the  company  remains 
solvent,  questions  frequently  arise  as  to  what  is  company  property 
and  what  separate  estate..  Such  questions  will  fall  to  be  deter- 
mined in  accordance  with  the  principles  laid  down  in  an  earlier 
part  of  this  treatise,  where  the  whole  subject  will  be  found  fully 
considered  (c).. 


WHERE  THE  COMPANY  BECOMES  BANKRUPT  AND  A  PARTNER 
REMAINS  SOLVENT. 


Partners  can 
only  claim 
after  public 
creditors  are 
paid. 


Rule  as  to 
premiums. 


Partners  of  an  unincorporated  company  are,  as  we  have  already 
seen,  liable  singuli  in  solidum  for  the  whole  debts  of  the  concern. 
They  cannot  therefore  rank  on  its  bankrupt  estate  for  any  claims 
which  they  have  against  it,  of  what  nature  soever  these  may  be ; 
their  only  claims  being  against  the  residue,  if  such  exist,  after  the 
public  creditors  have  been  fully  paid. 

If  a  person  agrees  to  pay  a  premium  for  his  admission  into 
a  copartnery,  and  after  admission  the  concern  becomes  bank- 
rupt before  the  premium  is  paid,  he  nevertheless  remains  liable 
to  pay  it,  even  in  a  question  with  his  copartners ;  for  such  pay- 
ment was  a  condition  of  his  entry  into  the  partnership,  and  when 
admitted,  he  necessarily  took  his  chance  of  its  becoming  bank- 
rupt (d).  If,  however,  he  was  a  creditor  of  the  concern  on  its 
becoming  bankrupt,  it  seems  equitable  that  he  should  be  allowed 
to  set  off  his  claim  against  the  unpaid  premium  in  a  question  with 

(a)  See  Tliomson  v.  Stevenson,  1855,  (c)   See  pp.  168  to  178  inclusive. 

17  D.  739;  a.ndantea,Tp.il8etseq.  See  See  also  Gallie  v.   Wyllie,  1845,  7  D. 

aho  Lockhartv.  Turner,  1842, 4  D.  1253.  301. 

(6)  2  Bell's  Com.   659.     Goldie  v.  (d)  Ahhurst  v.  Jackson,  1  Wilson 

Gray,  1774,  M.  14598,  was  a  case  of  47 ;  2  Bell's  Com.  659. 
peculiar  circumstances. 
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his  copartners.     The  same  principles  hold  good  in  relation  to  unpaid 
contributions. 

If  a  partner  be  compelled  to  pay  the  debts  of  the  bankrupt  Claims  of 
company,  he  will  have  a  claim  of  relief  pro  rata  against  the  other 
partners ;  and  if  they  also  are  bankrupt,  he  will  be  entitled  to  rank 
for  such  claim  on  their  estates  (a). 


WHERE  BOTH  THE  COMPANY  AND  ITS  PARTNERS  ARE  BANKRUPT. 

When  this  occurs  in  England,  the  rule  is  that  each  estate  shall  EngUsii  rules. 
be  applied  in  the  first  place  in  payment  of  its  own  creditors ;  that 
is  to  say,  the  creditors  of  the  company  rank  upon  its  proper 
estate,  and  the  creditors  of  the  different  partners  upon  their  separate 
estates  respectively.  If,  after  the  company  estate  has  fully  paid 
its  own  creditors,  a  surplus  remains,  it  is  applied  towards  any 
deficiency  in  the  separate  estates  of  the  partners  to  meet  the  claims 
of  their  respective  creditors,  according  to  the  shares  which  the 
partners  had  severally  in  the  concern.  If,  in  like  manner,  any  one 
of  the  partners'  separate  estates  has  fully  satisfied  its  own  creditors, 
and  a  surplus  remains,  such  surplus  is  applied  to  meet  any  deficiency 
in  the  company's  estate  (h). 

In  Scotland,  the  rules  adopted  are  in  some  respects  essentially  Scottish  rules. 
different.  Here,  as  in  England,  the  creditors  of  the  company  rank 
in  full  on  the  company  estate,  to  the  entire  exclusion  of  the  separate 
creditors  of  the  partners ;  and  it  is  only  on  any  surplus  which  may 
remain  that  the  creditors  of  the  partners  can  rank.  So  far,  the  two 
systems  are  at  one ;  but  beyond  this  they  widely  diverge.  In  Scot- 
land, the  company  creditors,  besides  being  entitled  to  rank  in  full 
on  the  company  estate,  are  also  entitled  to  rank  on  the  separate 
estates  of  the  partners  pari  passu  with  their  proper  creditors  for  any 
balance  that  may  remain  unpaid  after  deducting  the  sums  drawn 
or  to  be  drawn  from  the  estate  of  the  company.  The  result  is,  that 
the  company  creditors  have  not  only  the  exclusive  right  to  the  com- 
pany estate  in  satisfaction  of  their  debts,  but  they  have  also  a  right 
to  share  in  the  separate  estates  of  the  partners  for  any  unpaid 
balance ;  whereas  the  creditors  of  the  partners  have  no  claim  on  the 
company's  estate  till  its  proper  debts  are  paid,  and  they  are  besides 

(a)  2  Bell's  Com.  659.  (h)  Lindley  974  et  seq. 
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required  to  share  their  own  debtors'  estates  with  the  company  credi- 
tors for  the  balance  of  the  company  debts  (a). 

The  principle  adopted  in  the  Scottish  system  does  not  seem, 
even  in  the  most  favourable  circumstances,  to  be  very  easily 
reconciled  either  with  equity  or  sound  commercial  policy ;  but 
when  it  comes  to  be  applied  in  cases  where  one  company  is  the 
partner  of  another  concern,  or,  in  other  words,  in  cases  of  sub- 
partnership,  it  necessarily  produces  great  complication,  and  probably 
injustice.  When  a  copartnery  takes  shares  in  a  larger  concern, 
thus  becoming  one  of  its  partners,  and  the  larger  concern  becomes 
bankrupt,  the  creditors  of  the  larger  concern  will  be  entitled  to 
rank  exclusively  on  all  its  estate,  including  such  part  of  it  as  may 
be  in  the  hands  of  the  smaller  concern  ;  and  for  any  balance  that 
may  remain  unpaid,  they  will  in  addition  be  entitled  to  rank  on  the 
proper  estate  of  the  smaller  concern  as  on  the  separate  estate  of  a 
partner.  The  same  results  follow  if  a  company  enter  as  such  into 
partnership  with  an  individual  in  relation  to  some  joint  adventure, 
and  the  partnership  thus  formed  becomes  bankrupt.  In  all  such 
cases,  the  creditors  of  the  concern,  which  assumes  the  position  of  a 
partner,  may  find  the  funds  to  which  they  looked  for  payment 
swept  off  by  the  creditors  of  a  partnership  of  whose  very  existence 
they  were  entirely  ignorant. 

In  both  systems  the  creditors  of  the  company  are  entitled  to  be 
ranked  in  full  on  the  separate  estate  of  a  partner  for  debts  due  by 
him  to  the  company,  in  name  of  advances,  of  stipulated  contribu- 
tion, of  indemnity  for  the  consequences  of  his  malversation,  and 
the  like  (b) ;  but  while  in  England  a  partner  who  has  dealt  with 
the  company  as  a  separate  trader  has  been  found  entitled  to  claim 
on  its  estate,  like  an  ordinary  creditor,  it  should  seem  that  neither 
a  partner  nor  his  creditors  have  this  privilege  in  Scotland  (c). 

Where  the  Scottish  mode  of  ranking  differs  from  the  English, 
there  seems  no  reason  to  doubt  that  the  rules  of  the  latter  are 
greatly  to  be  preferred,  whether  regard  be  had  to  the  principles  of 
abstract  justice,  or  to  practical  convenience  and   utility.     Yet  it 


(a)  Dunlop  v.  Spiers,  1776,  M. 
14610,  aff.  1777,  M.  Appx.  voce  Society 
2  ;  2  Pat.  437  ;  Nicol  v.  Clirisiie,  1827, 
5  S.  882  ;  2  Bell's  Com.  661  ;  Lusk  y. 


Elder,  1843,  5  D.  1279.     See  19  and 
20  Vict.  c.  79,  s.  61. 

(6)  Dunlop  V.  Spiers,  supra. 

(c)  See  2  Bell's  Com.  660. 
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does  not  appear  that  either  the  one  or  the  other  arose  from  equi- 
table considerations  ;  but  each  seems  to  be  the  natural  consequence 
of  the  theory  of  the  partnership  relation  adopted  in  its  respective 
legal  system.  The  English  system,  ignoring  the  quasi  person  of 
the  firm,  and  regarding  the  partners  as  mutual  guarantees  for  each 
other,  in  so  far  as  they  were  embarked  in  the  common  undertaking, 
naturally  placed  their  liabilities  to  each  other,  and  their  liabilities 
to  the  world,  on  the  same  footing  of  equality ;  while  the  Scottish 
system,  recognising  the  company  as  a  distinct  though  quasi  person, 
of  which  the  partners  were  guarantees,  was  necessarily  led  to  hold 
the  company  estate  as  liable  exclusively  for  its  proper  debts,  and 
the  estates  of  its  partners  liable  in  addition  for  those  debts  sub- 


Neither  a  partner  nor  his  creditors  have  any  claim  against  the  Partner  cannot 
estate  of  the  company  when  it  becomes  bankrupt,  until  all  its  own  pubUc  creditors 
debts  and  obligations  have  been  fully  satisfied ;  and  in  no  case  can  *™  ^'^'  ' 
the  creditors  of  a  bankrupt  partner  claim  more  from  the  company 
than  the  partner's  share  in  the  concern.     The  fact  that  the  com- 
pany is  also  bankrupt,  does  not  in  the  least  alter  the  case  ;  and,  in 
this  respect,  the  claims  of  the  Crown  are  in  no  better  position  than 
those  of  ordinary  creditors  (a).    The  reason  of  this  is,  that  while  the 
partners  are  guarantees  for  the  company,  it  is  in  no  sense  guarantee 
for  its  partners ;  or,  as  it  is  expressed  in  England,  the  partners  are 
guarantees  for  each  other  in  relation  to  the  common  undertaking, 
but  not  for  each  other  in  reference  to  their  private  affairs. 

As  to  the  application  of  the  doctrine  of  compensation  in  cross 
claims  between  companies,  their  partners,  and  the  respective  credi- 
tors of  each,  see  the  chapter  on  Compensation.  It  must  be  observed, 
however,  that  in  bankruptcy  the  principles  of  compensation  are 
never  applied  in  such  a  way  as  to  defeat  the  claims  of  the  com- 
pany creditors. 

FOR  WHAT  CLAIMS  THE  ESTATE  IS  LIABLE. 

In  further  illustration  of  the  way  in  which  claims  for  company  Miscellaneous 

cases. 
{a)  Lords  of  the  Treasury  v.M'Nair,      Rock,  2  Price  198;  R.  v.  Hodge,  12 
1809,  15  F.  0.  311,  2  Bell's  Com.  663;      Price  537  ;  Spears  v.  Att.-Gen.,  6  CI. 
R.  V.  Sanderson,  Wightw.  50  ;  jR.  v.      and  Fin.  180. 
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debts  will  be  dealt  with  in  questions  with  the  separate  estates  of  the 
partners,  the  following  cases,  may  be  referred  to. 

The  trustee  on  the  sequestrated  estates  of  a  company  and  of 
the  individual  partners,  was  paid  the  contents  of  a  heritable  bond 
granted  in  favour  of  a  partner,  but  in  trust  for  the  company,  and 
for  another  concern  of  which  he  was  also  partner,  and  which  was 
bankrupt  and  under  a  private  trust.  The  payment  was  stated  in  a 
settlement  of  accounts  to  have  been  made  to  the  trustee,  as  trustee 
for  the  company.  Notwithstanding  of  this,  he  discharged  the  bond 
as  trustee  for  the  individual  partner,  and  died  insolvent,  without 
accounting  for  the  full  amount,  or  placing  it  to  the  credit  of  the 
company.  It  was  held  that  the  company  estate  was  not  liable  for 
the  balance  to  the  private  trustee  of  the  separate  concern  (a).  A 
creditor  of  a  company  under  sequestration  took  proceedings  in 
Jamaica  to  recover  his  debt  against  one  of  the  partners  who  was 
not  sequestrated.  The  provost-marshal  of  the  island  having  in- 
curred liability  for  the  debt,  paid  it  to  the  creditor.  The  trustee  on 
the  company's  estate  then  sued  the  creditor  for  repetition,  alleging 
that  the  money  had  been  paid  out  of  the  proceeds  of  the  company's 
estate,  which  had  been  delivered  to  the  provost-marshal.  It  was 
held  that  the  creditor  was  not  bound  to  repeat  (6).  In  the  course 
of  two  litigations  between  individual  partners  of  a  company,  in 
neither  of  which  the  company  appeared,  though  called  as  a  defender 
in  one  of  them,  large  accounts  were  incurred  to  an  accountant 
under  remits  made  to  him.  On  the  firm  being  sequestrated,  it  was 
held  that  he  had  no  claim  against  the  company  estate,  but  only 
against  the  individual  estates  of  the  partners  (c). 

Where  an  individual,  after  carrying  on  business  for  some 
time  alone,  assumes  a  partner,  and  the  concern  becomes  bankrupt, 
the  question  sometimes  presents  itself,  whether  the  company  assets, 
and  the  separate  estate  of  the  assumed  partner,  are  liable  for  debts 
contracted  by  the  original  trader  before  the  partnership  was  formed. 
The  same  question  may  arise  when  an  old  firm  assumes  new  part- 
ners, and  where,  by  retirement  or  otherwise,  the  business  of  what 


(a)  Dennistoun  v.  Neti'higging,  1829, 
8  S.  168. 

(t)  Young,  Ross,  and  Richardson  v. 
Muir,  1824,  2  S.  App.  25. 


(c)  Barstow  v.  Lindsay,   1857,  19 
D.  1002. 
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was  originally  a  copartnery  comes  to  centre  in  a  single  individual.  Efeects  of 

o  J  r  J  o  change  of 

'The  general  principle  in  such  cases  appears  to  be,  that  the  new  con-  membership. 
cern  will  not  be  liable  for  the  debts  of  the  old,  unless  it  has  either 
identified  itself  with  its  predecessor  by  contract  or  conduct,  or  has 
so  acted  as  to  be  estopped  from  pleading  that  they  are  separate 
concerns.  This  subject  has  already  been  considered  at  some  length 
in  an  earlier  part  of  the  work  (a) ;  but  in  addition  to  the  principles 
there  laid  down,  the  following  cases  may  here  be  noticed  as  illus- 
trative of  how  these  principles  are  applied  in  bankruptcy, 

A  partner  of  a  company  acquired  the  sole  interest  in  it,  and  the 
other  partners  advertised  out ;  he  afterwards  carried  on  business 
under  the  company  firm,  and  also  a  separate  and  independent  business 
in  his  own  name.  His  estates  being  ultimately  sequestrated,  it  was 
held  that  the  funds  of  the  two  estates  were  to  be  massed  together ; 
and  that  in  ranking  the  creditors,  no  distinction  was  to  be  made 
between  those  holding  documents  under  the  company  firm,  and 
those  claiming  against  him  individually  (b).  A  company  consisting 
of  a  father,  his  son,  and  another,  having  been  dissolved  by  the 
father's  death,  the  surviving  partners,  in  ignorance,  as  was  alleged, 
of  the  dissoltition,  continued  to  carry  on  the  business,  and  paid  off 
debts  of  the  .old  concern.  The  estates  of  the  new  company  and  its 
partners  having  been  sequestrated  within  three  years  of  the  father's 
death,  it  was  held,  in  a  competition  between  the  creditors  of  the 
old  company  and  of  the  father  on  the  one  hand,  and  the  trustee 
in  the  sequestration  of  the  new  company  and  its  partners  on  the 
other,  for  the  proceeds  of  heritable  property  which  had  belonged 
to  the  father,  and  had  been  taken  up  by  the  son,  that  as  the  debts 
of  the  old  company  had  been  paid  by  the  proper  debtors,  there  was 
no  room  for  adopting  the  principle  of  restitutio  in  integrum  as  at 
the  father's  death  (c).  The  opinions  in  this  case,  which  went  to 
the  whole  Court,  are  very  valuable,  and  will  amply  repay  a  careful 
perusal.  In  Riclgway  v.  Brock  (d),  a  company  assumed  a  new 
partner,  and  afterwards  continued  to  trade  under  a  new  designation. 
On  its  being  sequestrated,  a  creditor,  whose  debt  had  been  incurred 
before  the  change  in  the  concern,  was  found  entitled  to  claim  in  the 

(a)  See  p.  292  et  seq.  (c)  Hoskins  v.   Christie,  1845,  8  D. 

(6)  Reid  v.   Chalmers,  1828,  6  S.      167. 
1120.     Esupost.  p.  759.  (rf)  1831,  10  S.  105. 
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sequestration  of  the  new  concern.  A  party,  for  the  purpose  of  his 
business,  procured  a  cash  credit,  and  some  years  after  he  assumed 
his  son  as  a  partner.  The  stock  and  assets  of  the  business  were 
taken  over  by  the  new  firm,  who  carried  on  the  business  in  the 
same  premises.  The  copartnery  having  been  sequestrated  on  the 
father's  death,  it  was  held  that  the  cautioner  on  the  cash  credit,  who 
had  paid  the  balance  due  to  the  bank,  was  entitled  to  rank  for  the 
amount  on  the  company  estate  (a).  A  trader  assumed  two  of  his 
assistants  as  partners,  on  condition  that  he  should  put  £600  into 
the  concern,  and  that  for  any  larger  amount  he  should  be  credi- 
tor of  the  company.  They  traded  with  this  stock,  and  ultimately 
became  bankrupt.  In  the  sequestration,  it  was  held  that  a  debt 
connected  with  the  business,  and  included  among  the  trader's  lia- 
bilities at  the  date  of  entering  into  the  copartnery,  had  been  dealt 
with  by  the  bankrupts  as  a  debt  of  the  firm,  and  that  the  creditor 
was  entitled  to  rank  on  the  company  estate,  although  the  contract  of 
copartnery  said  nothing  as  to  taking  over  the  trader's  liabilities  (b). 


PREFERABLE  CLAIMS. 


Miscellaneous 
cases. 


When,  on  the  dependence  of  an  action  against  a  company,  the 
pursuer  uses  inhibition  both  against  the  company  and  an  individual 
partner,  the  pursuer  has  been  found  entitled,  on  the  bankruptcy  of 
the  company,  to  a  preference  on  the  proceeds  of  the  heritable  estate 
of  the  partner  inhibited,  to  the  extent  of  the  sum  sued  for  and 
expenses  in  a  question  with  creditors  whose  debts  were  incurred 
subsequent  to  the  publication  of  the  inhibition  (c).  In  a  competi- 
tion for  a  sum  due  on  business  accounts  by  a  dissolved  firm  to  a 
bankrupt,  a  partner  of  the  firm  who  was  in  right  of  a  debt  due  by 
the  bankrupt  was  held  entitled  to  the  sum  in  preference  to  the  trus- 
tee on  the  bankrupt's  estate  (d).  Two  parties  became  guarantees 
for  a  company,  on  bills  due  to  it  being  deposited  in  their  hands  as  a 
security.  A  list  of  the  bills  was  made  out,  and  a  receipt  for  them 
was  granted  by  the  guarantors.     The  bills  were  then  re-delivered 


(a)  Miller  Y.  T/iorftKra,  1861,  23  D.  (c)  Ewing  v.  McClelland,  1860,  22 

359.  D.  1347. 

(6)  M'Keruid  v.  Laird's  7V.,  1860,  (d)  Lockhart  v.  Ferrier,  1842,  4  D. 

23  D.  8iG.  1253. 


Chap.  IX.]  PREFERABLE  CLAIMS.  759 

to  one  of  the  partners  to  keep  for  them,  but  he  discounted  one  for  Miscellaneous 

cases. 

company  purposes.  The  company  having  afterwards  become  bank- 
rupt, it  was  held  that  the  guarantors  were  preferable  on  the  remain- 
ing bills  to  an  arresting  creditor  (a). 

A  friendly  society,  formed  under  33  Geo.  in.  c.  54,  was  found 
entitled  to  be  ranked  preferably  on  the  bankrupt  estate  of  its  preses 
for  funds  of  the  society  lodged  contrary  to  its  rules  in  his  hands  (&). 

Wbere  the  trustees  of  a  savings  bank  claimed  to  be  ranked  pre- 
ferably on  the  sequestrated  estate  of  their  cashier  for  the  full  balance 
due  by  him  to  the  bank  in  terms  of  the  Act  of  Parliament  regulat- 
ing savings  banks,  they  were  allowed  to  rank  as  ordinary  creditors  ; 
but  their  claim  to  a  preference  was  repelled,  on  the  ground  appa- 
rently of  informality  in  the  procedure  (c). 

A  company  being  in  difficulties,  called  a  meeting  of  its  credi- 
tors, and  offered  a  composition,  which  was  accepted;  but  one  of  the 
creditors,  who  ostensibly  concurred,  was  only  induced  to  sign  the 
contract  on  receiving  bills  for  the  difference  between  the  composition 
and  his  full  debt.  The  company  being  afterwards  sequestrated,  it 
was  held  that  the  creditor  was  bound  to  repeat  payment  of  such  of 
the  bills  as  had  been  paid  under  diligence,  but  not  such'  of  them  as 
had  been  paid  voluntarily  (<£).  It  has  been  held  that  cautioners 
and  assignees  under  a  composition  contract  were  preferable  to  credi- 
tors acceding  to  that  contract  on  a  fund  belonging  to  the  bankrupt 
in  the  hands  of  a  party  who,  for  their  accommodation,  had  drawn 
bills  on  the  competing  creditors,  by  whom  they  had  been  accepted  (e). 

A  merchant  in  Glasgow  sent  two  of  his  clerks  to  America,  where, 
under  his  directions,  they  carried  on  business  ostensibly  as  separate 
companies,  but  in  reality  for  behoof  of  the  merchant,  who  had  a 
distinct  firm  for  himself.  They  having  all  become  bankrupt,  it  was 
held  that  the  creditors  of  both  firms  were  to  be  ranked  equally  as 
creditors  of  the  Glasgow  firm,  and  the  whole  funds  recovered  were 
to  be  divided  as  its  assets  (/). 

(a)  M'-Dowal  and  Gray  v.  Annand  (d)  Macfarlane  v.  Nicoll,  1864,  3 

and  Colquhoun's  Assignees,  1776, 2  Pat.  Maoph.  237. 

App.  387.  (c)  Orr  and  Harivnod  v.  Hance,  Son, 

(6)  Miller  v.  Brand,  1825,  3  S.  359.  and  Weise,  1826,  1  W.  and  S.  227. 

See  18  and  19  Vict.  c.  63,  s.  23.  (/)  MonacVs  Crs.  v.  Monach's  Trs. 

(c)  Forbes  v.  Manson,  1851,  13  D.  (1804),  M.  14614.     See  2  Bell's  Com. 

1272.  627,  note  1.     See  ante,  p.  757. 
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E(iuivoca]  firm.  Where  two  or  more  distinct  concerns  are  carried  on  under  one 
'  firm '  or  '  style,'  those  who  have  given  credit  to  the  firm  without 
distinguishing  to  which  of  the  concerns  covered  by  the  equivocal 
name  the  credit  was  given,  have  been  held  entitled  to  elect  which 
they  shall  hold  as  their  debtor.  This  privilege  is,  however,  lost  by 
any  act  plainly  indicating  that  the  credit  was  given  to  a  particular 
concern,  and  it  will  not  be  conceded  where  there  are  good  reasons 
to  suspect  the  bona  fides  of  the  creditor  (a). 

El'FECTS  OF  BANKRUPTCY  IN  RELATION  TO  CONTRACTS. 

Oases  of  leases.  A  father  and  his  three  sons  took  a  lease  to  carry  on  a  dye-work, 
to  be  forfeited  '  in  the  event  of  the  bankruptcy  by  sequestration  of 
the  party  or  parties  carrying  on  the  work.'  One  of  the  sons  left 
the  concern,  but  without  withdrawing  his  name  from  the  lease, 
and  a  new  partner  was  assumed.  The  partners  carrying  on  the 
concern  were  afterwards  sequestrated,  but  the  son  who  had  retired 
remained  solvent.  It  was  held  that  the  lease  was  ipso  facto  for- 
feited (&).  A  lease  having  been  granted  to  three  tenants,  excluding 
assignees,  two  of  their  number,  without  the  landlord's  consent, 
assigned  their  interest  to  the  other.  During  his  absence  from 
Scotland  he  was  deprived  of  possession,  and  his  estates  were  seques- 
trated. In  a  question  with  the  landlord  and  his  co-tenants,  it  was 
found  that  he  was  not  entitled  to  be  restored  to  possession,  even 
though  he  offered  security  for  all  obligations  incumbent  on  him  (c). 

REDUCTION  OF  DEEDS  AND  ALIENATIONS. 


cases. 


Miscellaneous  Many  instances  have  occurred  in  which  dispositions  and  other 

conveyances  made  in  prejudice  of   creditors  have  been  reduced, 

(a)  See  as  to  this,  Forbes  v.  For-      v.  Charlton,  Peake  79  ;  Swan  v.  Steele, 
rester's  Crs.,  27  Feb.  1798,  2   Bell's      7  East.  210. 

Com.  670  ;  M'Nair  v.  Fleming,  1805  (b)  Tennent  v.  McDonald,  1836,  14 

and  1807,  ibid.,  and  in  House  of  Lords,      S.  976. 

1812,  5  Pat.  App.  632  and  639  ;  Bater  (c)  Taylor  v.   Taylor,   1826,  4   S. 

457  ;  aff.  1826,  2  W.  and  S.  101. 
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where  the  question  lay  between  the  companies  and  their  partners  Miscellaneous 
and  creditors  respectively.  Some  of  these  may  here  be  noticed. 
In  Dingwall  v.  M'Combie  (a),  a  party  bought  two  shares  in  a  com- 
pany which  were  transferable  only  with  the  sanction  of  the  com- 
pany, and  were  subject  to  its  right  of  pre-emption.  The  transfer 
of  the  one  having  been  sanctioued,  and  that  of  the  other  refused, 
the  vendee  assigned  the  latter  share  ex  facie  absolutely,  but  really 
in  trust,  to  a  third  party,  who  succeeded  in  getting  a  sanction  of 
the  transfer.  The  truster  drew  the  profits  of  both  shares,  and 
afterwards  the  trustee  became  bankrupt ;  but  within  sixty  days  of 
his  bankruptcy,  the  truster  obtained  from  him  a  re-conveyance. 
This  was  reduced  by  the  trustee's  creditors,  and  the  company  there- 
upon purchased  the  share.  It  was  held  that  the  truster  was  pre-- 
ferable  over  the  price  to  the  creditors  of  the  trustee ;  and  that  the 
company  were  accountable  to  the  truster  for  the  value  of  the  share. 
In  Jeffery  v.  Creightons  (b),  a  property  was  sold  by  missives  to  a 
firm  of  M.  and  Son.  M.,  the  father,  having  died,  the  son  formed 
a  partnership  with  another  under  the  firm  of  M.  and  Co.,  and 
within  sixty  days  of  his  bankruptcy  conveyed  the  property  to  a 
creditor  of  the  latter  firm.  It  was  held  that  the  property  belonged 
to  him  individually,  both  as  heir  of  his  father  and  surviving  partner 
of  M.  and  Son,  and  that  the  conveyance  was  accordingly  reducible 
at  the  instance  of  the  trustee  on  his  sequestrated  estate.  In  Taylor 
V.  Farrie  (c),  A.  agreed  to  take  0.  into  partnership  on  the  expira- 
tion of  an  existing  partnership  between  A.  and  B.  On  the  day 
fixed,  C.  paid  his  stipulated  contribution  for  the  new  partnership ; 
but  some  days  after.  A.,  instead  of  carrying  out  the  arrange- 
ment, sold  to  C.  the  whole  stock-in-trade,  the  goodwill  of  the 
business,  etc.  Three  days  after,  C.  entered  into  possession ;  and 
on  the  fifty-eighth  day  from  that  date,  A.  became  bankrupt,  and 
his  creditors  brought  a  reduction  of  the  transaction  under  the  Act 
1696.  It  was  held,  in  conformity  with  the  opinions  of  the  whole 
judges,  that  the  transference  had  been  specific  implement  of  an 
obligation  ad  factum  prcestandum  undertaken  beyond  the  sixty  days ; 
and  having  been  neither  'voluntary'  nor  in  satisfaction  of  a  prior 
debt,  did  not  fall  under  the  statutory  provisions.  The  opinions  in 
this  case  are  very  elaborate  and  instructive,  and  afford  a  most 
(o)  1822, 1  S.  431,  2  S.  567,  note.        (!>)  1821, 1  S.  137.        (c)  1855, 17  D.  639. 
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valuable  commentary  on  the  Act.  In  Borthwich  v.  Wright  (a),  a 
partner  and  manager  of  a  company  discounted  with  a  bank  bills 
belonging  to  the  company  for  its  behoof.  The  bills  being  dis- 
honoured, he  retired  them  with  his  own  funds  within  sixty  days  of 
his  bankruptcy,  and  made  an  entry  of  the  transaction  in  the  com- 
pany books,  in  terms  of  which  a  debt  due  by  him  to  the  company 
was  extinguished.  A  reduction  having  been  brought  by  the  trustee 
on  his  sequestrated  estate,  it  was  held  that,  as  it  appeared  that  the 
bankrupt  had  funds  belonging  to  the  company  sufficient  to  retire 
the  bills,  and  it  was  his  duty  as  manager  prior  to  the  sixty  days  to 
have  paid  the  debt  due  by  himself,  the  transaction  was  not  reducible 
under  the  Act  (b).  In  Douglas  v.  Sir  J.  G.  Craig  (c),  a  trust  con- 
veyance of  the  estates  of  a  Scottish  company  which  had  been  made 
bankrupt  in  England,  granted  for  behoof  of  creditors,  and  at  their 
desire,  by  one  of  the  partners,  was  reduced  as  falling  under  the 
Act  of  1696.  A  company,  after  petition  for  sequestration  had  been 
presented,  granted  a  lease  for  ninety-nine  years  at  a  rack  rent  to  a 
party  who  had  no  notice  of  the  petition,  and  had  been  in  treaty 
for  the  lease  before  the  petition  was  presented.  It  was  held  that 
the  lease  was  not  reducible  on  the  head  of  bankruptcy  (d).  But 
where,  in  similar  circumstances,  the  tenant  had  notice  of  the  peti- 
tion, and  the  lease  was  greatly  to  his  advantage,  and  where  he  had 
paid  a  grassum  to  certain  of  the  company's  officers  which  did  not 
appear  ex  facie  of  the  lease,  it  was  held  reducible  (e). 


MODES  or  BXTEICATING  BANKKtTPT  S  AFFAIRS. 


Three  modes 
of  procedure. 


When  a  company  becomes  bankrupt,  there  are  three  ways  in 
which  its  affairs  may  be  extricated:  1.  By  voluntary  trust;  2.  By 
the  statutory  sequestration ;  3.  By  winding  up  under  the  Act  1863. 

The  first  and  second  of  these,  viz.  those  by  voluntary  trust  and 
sequestration,  are  competent  in  all  cases;  the  third  is  competent 
only  when  the  company  has  been  registered,  or  when  not  regis- 


(o)  1827,  5  S.  273. 

(J)  See  also  Pattison  v.  Allan  mid 
Co.,  1828,  7  S.  124,  on  appeal  1833, 
7  W.  S.  26  ;  Dixon,  Lavgdale,  and  Co. 
V.  Cowan,  1828,  7  S.  132. 

(c)  1832,  10  S.  647. 


(d)  Thrieplands  v.  Crs.  of  York 
Buildings  Co.,  1778,  M.  8383,  rev. 
1779,  2  Pat.  App.  496. 

(e)  Fordyce  v.  York  Buildings  Co., 
1778,  M.  8380;  aff.  1779,  2'Pat.  App. 
500. 
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tered,  where  the  membership  exceeds  seven,  and  in  no  case  where 
the  concern  is  a  railway  company  formed  under  Act  of  Parliament. 
When  winding  up  under  the  Act  of  1863  is  competent,  it  is  always 
to  be  preferred  to  sequestration,  as  being  much  more  commodious 
and  workable ;  and  as  the  winding  up  may  take  place  not  only  by 
the  Court,  but  voluntarily  subject  to  the  supervision  of  the  Court, 
it  seems  in  general  preferable  to  the  machinery  of  a  voluntary  trust, 
which  is  often  tedious,  uncertain,  and  expensive. 

It  is  important  to  observe,  that  while  in  the  case  of  unincor-  Effects  of 

.1  •  j2  ii_  J?  i      i-  -J    sequestration 

porated  companies  or  farms  the  consequences  ot  sequestration,  ii  and  winding 
fully  carried  out,  are  to  terminate  and  dissolve  the  concern,  the  "'^  ""^ 
sequestration  of  corporations,  whatever  their  nature  may  be,  produces 
no  such  results.  Thus  the  sequestration  of  a  burgh,  of  a  railway 
company,  of  a  chartered  company,  or  of  a  company  incorporated  by 
registration,  will  in  no  case  operate  a  dissolution ;  but  on  discharge, 
the  corporation  will,  unless  something  else  occurs,  continue  to  go  on 
as  before.  Where,  again,  a  company,  whether  corporate  or  unin- 
corporate,  is  wound  up  under  the  Act  of  1863,  its  dissolution  is  a 
necessary  consequence — the  last  act  in  the  winding  up  being  to 
dissolve.  It  is  for  this  reason,  probably,  that  the  winding-up  pro- 
visions of  the  Act  are  declared  inapplicable  to  railway  companies, 
and  that  they  obviously  do  not  apply  to  corporations  of  a  public 
nature  not  falling  under  the  category  of  companies  or  partnerships, 
such  as  royal  burghs,  etc.  (a).  The  procedure  in  winding  up  under 
the  Act  of  1863  has  been  already  fully  considered. 

In  the  settlement  of  a  company  bankruptcy  by  a  voluntary  trust  Voluntary 
deed,  there  is  nothing  to  distinguish  the  proceedings  from  what 
takes  place  in  the  case  of  an  individual,  except  in  so  far  as  the 
features  of  an  association  come  into  play.  This  mode  of  settlement 
will  not  therefore  require  special  notice,  and  it  will  be  sufficient  to 
refer  to  the  following  extract  from  Mr  Bell's  Commentaries,  which 
contains  in  a  very  concise  form  almost  all  that  can  be  said  on  the 
subject : — '  1.  The  trust  deed  must  be  signed,  not  by  the  firm  alone, 
but  by  the  several  partners,  because  it  is  an  act  not  of  ordinary,  but 
of  extraordinary  administration.  2.  The  conveyance,  when  there 
is  heritage,  must  be  completed  by  the  co-operation  and  assignment 
of  the  trustee,  by  whom  it  is  held  for  the  company  ;  or  by  all  the 
(a)  25  and  26  Vict.  c.  89,  s.  199. 
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partners,  if  the  title  be  by  infeftment  in  them  all.  3.  In  the  super- 
sedere, discharge,  or  whatever  other  indulgence  is  to  be  given, 
provision  must  be  made  not  only  for  one,  but  for  all  the  partners. 
And  4.  The  question  of  liability  of  partners,  and  of  relief  among 
them  individually,  ought  to  be  disposed  of  by  stipulation  in  the 
contract,  in  order  to  make  a  perfect  and  satisfactory  agreement'  (a). 
In  addition  to  these  dicta,  it  may  be  noticed  that  vp^hen  a  cor- 
poration executes  a  voluntary  trust  deed  of  any  part  of  its  estate, 
care  must  be  taken  that  no  conveyance  is  made  of  anything  which 
the  corporation  has  not  power  under  its  charter,  special  act,  or  other 
incorporating  instrument,  to  convey  or  impledge,  and  that  the  trust 
deed  be  executed  in  such  a  way  as  will  bind  the  corporation,  and 
not  merely  the  office-bearers  or  corporators  individually. 

(a)  2  BeU's  Com.  673. 
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CHAPTER   X. 

SEQUESTRATION. 
In  treating  of  this  branch  of  the  subject,  we  shall  confine  our  General 

.  .  „  .  .  obserratious. 

observations  to  the  sequestration  of  companies,  copartneries,  or  other 
associations  formed  for  the  purposes  of  gain ;  and  advert  to  the 
sequestration  of  individuals  in  so  far  only  as  it  involves  questions 
of  partnership  law,  or  may  be  useful  in  its  illustration.  It  will 
therefore  be  assumed  throughout  that  the  practitioner  is  acquainted 
with  the  provisions  and  general  structure  of  the  Bankrupt  Act  in 
its  ordinary  application  (a). 

Sequestration  may  proceed  against  the  company  alone  and  the 
individual  partners  as  such.  In  such  cases  it  attaches  the  company 
property,  but  affects  the  separate  estate  of  the  partners  in  so  far 
only  as  liable  for  company  debts  (6). 

Sequestration  may,  however,  be  directed  not  only  against  the 

company  and  its  partners  as  such,  but  against  them  individually. 

In  such  cases  there  are,  properly  speaking,  as  many  sequestrations 

as  there  are  estates  ;  the  sequestration  of  the  company  attaching  its 

own  property,  and  the  sequestrations  of  the  partners  respectively 

attaching  each  a  partner's  separate  estate.     The  company  creditors 

are  entitled  to  its  own  property  exclusively,  and  may  also  rank  for 

the  balance  of  their  unpaid  debts  on  the  separate  estates  of  the 

partners.      The  -  creditors  of  the  partners  rank  on  their  separate 

estates  respectively,  but  must  admit  the  company  creditors  to  a  pari 

passu  ranking  for  any  balance  unpaid  by  the  company  (c).     Dis- 

(a)  Consult,  on  this  subject  gene-  a  very  valuable   commentary  on  the 

rally,  Bell's  Com.,  Shaw's  Bell's  Com.,  existing  Act. 

Alexander's  Digest,  and  Murdoch  on  (6)  Lindsay  v.  Clelland,  1844,  6  D. 

Sequestration  ;  and  particularly  Kin-  412. 
near  on  Bankruptcy,  which  contains  (c)  See  ante^  p.  763  et  seq. 
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tinct  interests,  therefore,  frequently  emerge  which  lead  to  contest 
and  discussion,  so  that  separate  trustees  and  an  entire  separation  of 
management  may  be  required.  The  creditors  have  accordingly  the 
option  of  electing  one  trustee  for  the  whole  estates,  or  separate  ones 
for  each  (sec.  68). 

Though  some  of  the  partners  are  able  to  pay  the  whole  debts, 
that  affords  no  objection  to  the  sequestration  of  the  company  pro- 
ceeding, and  proceeding  alone.  In  such  a  case  it  is  for  the  interest 
of  solvent  partners  that  the  sequestration  should  proceed,  as  it  dis- 
covers with  certainty  what  is  the  true  amount  of  the  company  debts, 
and  ensures  the  solvent  partners  against  future  responsibility. 

When  the  sequestration  includes  the  company  estate  alone,  it 
should  seem  that  on  distribution  of  that  estate  the  sequestration 
may  be  brought  to  an  end  and  the  trustee  exonerated,  though  a 
balance  of  debt  remains  unpaid,  and  the  separate  estates  of  the 
partners  have  not  been  discussed. 

When  sequestration  of  a  company  is  applied  for,  the  Court  has 
power,  if  it  shall  see  fit,  to  award  sequestration  not  only  of  the  estate 
of  the  company,  but  of  the  estates  of  the  company  and  partners 
jointly,  or  of  the  estate  of  the  company  and  of  the  respective  estates 
of  the  partners  separately.  At  least  this  appears  to  be  the  meaning 
of  sec.  27,  compared  with  sec.  13.  The  importance  of  this  provision 
appears  when  it  is  recollected  that  the  sequestration  of  the  estate  of 
a  partner  jointly  with  that  of  the  company,  unless  where  he  is 
sequestrated  as  an  individual,  sequestrates  his  estate  in  so  far  only 
as  it  is  liable  for  company  debts.  Under  a  former  Act,  where 
the  sequestrating  creditor  made  affidavit  against  A.  B.  and  Co., 
sequestration  was  refused  except  as  against  A.  B.  and  Co.  as  a 
company  (a). 


AWARDING  OF  SEQUESTEATION. 


At  whose 
instance,  and 
in  what 
circumstances. 


Sequestration  may  be  awarded  of  the  estate  of  any  company, 
whether  corporate  or  unincorporate,  and  of  any  private  partnership 
or  firm :  1st,  on  its  own  petition,  with  the  concurrence  of  a  credi- 
tor or  creditors  duly  qualified,  provided  that  it  is  subject  to  the 
jurisdiction  of  the  Supreme  Courts  of  Scotland  ;  2d,  on  the  peti- 
(a)  Bellis  and  ThundercUffe  y.  M'Gregor,  1831,  10  S.  96. 
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tion  of  a  creditor  or  creditors  duly  qualified,  provided  it  be  notour  At  whose 
bankrupt,  and  have  either  had  a  place  of  business  in  Scotland  wh^"caseTft"' 
within  the  year  preceding  the  presentation  of  the  petition,  or  have  "warded. 
carried  on  business,  and  have  had  a  partner  vrho  resided  or  had 
a  dwelling-house  in  Scotland  within  that  period.     Such  at  least 
appears  to  be  the  meaning  and  import  of  sec.  13  ;  though  it  must 
be  admitted  that  the  statutory  phraseology  is  very  far  from  being 
so  clear  as  could  be  desired. 

•  The  expression,  'subject  to  the  jurisdiction  of  the  Supreme  Oau jurisdic- 
Courts  of  Scotland,'  will  probably  be  understood  to  mean  the  com-  by'l^esta^nt  ? 
pany  having  carried  on  business  or  having  had  a  place  of  business 
in  Scotland  for  a  period  of  at  least  forty  days  prior  to  presentment 
of  the  petition  (a).  Whether,  when  this  is  not  the  case,  jurisdiction 
can  be  founded  by  arrestment  of  some  part  of  the  company's  move- 
able estate  situated  in  Scotland,  has  not  been  determined  in  the  case 
of  sequestration,  though,  reasoning  from  the  analogy  of  ordinary 
actions,  it  should  seem  to  be  competent  (b).  It  is  observable, 
however,  that  since  the  statutory  words  are  '  subject  to  the  juris- 
diction,' and  not  subject  to  be  brought  under  the  jurisdiction,  it  is 
obvious  that  the  arrestment  must  have  been  laid  on  before  present- 
ment of  the  petition.  The  subjects  attached  must  also  be  company 
property,  as  opposed  to  the  separate  estate  of  the  partners. 

Sequestration  may  be  awarded  either  by  the  Court  of  Session,   Court. 
or  by  the  Sheriff  of  the  county  in  which  the  company,  for  the  year 
preceding  the  date  of  the  petition,  has  had  a  place  of  business,  or 
has  carried  on  business  (sec.  18).     This  provision  must,  of  course, 
be  read  in  connection  with  those  of  sec.  13. 

The  provisions  of  sec.  16,  whereby  the  Court,  to  whom  applica-  Power  to 
tion  for  sequestration  is  made,  may,  whether  sequestration  is  imme-  So™  '"  "^'^ 
diately  awarded  or  not,  take  measures  for  preserving  the  estate, 
either  by  appointment  of  a  judicial  factor  or  otherwise,  will  be 
found  of  advantage  in  the  case  of  companies  where  immediate  loss 
from  continuance  of  trade  is  apprehended. 

By  sec.  21,  it  is  provided  that  in  a  petition  for  sequestration  at  Mandate. 
the  instance  of  the  debtor,  but  not  signed  by  him,  there  shall  be 
produced  therewith  a  mandate  authorizing  the  same,   signed  by 

(a)    Joel    V.    Gill,    1859,    21    D.  (6)    Gray  v.    Polhill,   1847,   9  D. 

929.  1146. 
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him,  or,  in  the  case  of  a  company,  signed  by  a  party  entitled  to  act 
for  the  company. 

It  is  much  to  be  regretted  that  the  statutory  provisions  had  not 
been  more  clear  and  specific,  as  to  what  should  be  held  as  entitling 
a  person  to  act  for  a  company  in  a  matter  of  this  kind.  As  it  is, 
we  are  left  to  determine  this  important  matter  by  reference  to  the 
law  as  it  previously  existed. 

The  voluntary  sequestration  of  a  company  is  one  of  the  most 
important  acts  upon  which  it  can  resolve.  In  the  case  of  copart- 
neries and  unincorporated  companies,  it  generally  involves  dissolu- 
tion, and  not  dissolution  only,  but  the  winding  up  of  the  concern, 
not  by  the  intervention  of  the  company,  but  by  its  creditors.  Even 
in  the  case  of  incorporated  companies,  sequestration,  though  it  does 
not  infer  dissolution,  is  fraught  with  the  most  serious  consequences 
to  the  interests  of  the  shareholders,  as  it  necessarily  takes  the 
management  out  of  their  hands.  Hence  it  is  to  be  regarded  as 
an  act  of  the  most  extraordinary  administration,  requiring  for  its 
validity  the  concurrence  of  all  the  partners  or  members,  and  not 
only  lying  beyond  the  agency  of  a  partner,  or  manager,  or  board 
of  direction,  but  even  exceeding  the  powers  of  majorities  however 
large. 

The  regular  course  would  seem  to  be  that  the  petition  or  man- 
date should  be  subscribed  by  all  the  partners  individually,  or  by  the 
preses  of  a  general  meeting  specially  called  for  the  purpose,  and 
authorizing  him  to  sign  for  the  company  to  this  effect.  The  signa- 
ture of  the  petition  or  mandate,  in  the  name  of  the  firm,  is  plainly 
per  se  insufilcient,  as  this  may  be  the  unauthorized  act  of  a  single 
partner  (a). 

Circumstances  may,  however,  occur  where  the  concurrence  of  all 
the  partners  cannot,  from  their  absence  or  other  such  contingency, 
be  obtained,  and  yet  where  the  interests  of  the  concern  plainly 
require  sequestration.  Extreme  urgency  may,  in  such  circum- 
stances, confer  extraordinary  powers  commensurate  with  ^e  occa- 
sion for  their  exercise  ;  and  of  this  the  Court  will  judge  in  dealing 
with  the  petition.  In  one  case,  which  occurred  under  a  former 
Act,  sequestration  of  the  company  estate  was  awarded  on  the  peti- 
tion of  one  of  two  partners,  the  other  having  fled  the  country  to 
(a)  See  2  Bell's  Com.  p.  674. 
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avoid  apprehension  on  a  charge  of  forgery  (a).  Where  an  absent 
partner  has  given  express  power  to  the  others  to  take  the  entire 
management,  they  will  be  entitled  to  apply  for  sequestration  of  the 
concern  (b).  And  after  the  company  was  dissolved  by  death, 
sequestration  of  its  estates  was  awarded  on  the  petition  of  the  sole 
surviving  partner,  with  thq  concurrence  of  a  creditor  to  the  legal 
extent  (c). 

These  observations  apply  whether  the  company  petitions  or  con- 
curs in  a  petition  for  its  own  sequestration. 

When  the  petition  for  sequestration  is  presented  without  the  Procedure 

ft  11  1      1        .     T  when  company 

consent  or  the  company  sought  to  be  sequestrated,  the  judge  to  does  not 
whom  it  is  presented  is  required  to  grant  warrant  to  cite  the  com- 
pany to  make  appearance  within  a  specified  period  (sec.  26).  In 
carrying  out  this  warrant,  it  is  sufficient  citation  if  a  copy  of  the 
petition  and  warrant  is  left  at  the  place  where  the  business  of  the 
company  is  or  was  last  carried  on,  provided  a  partner,  or  a  clerk,  or 
servant  of  the  company  be  there.  If  this  be  not  the  case,  the  copy 
of  the  petition  and  warrant  may  be  left  at  the  dwelling-house  of 
any  of  the  acting  partners;  and  if  the  house  of  such  partner  cannot 
be  found,  citation  may  be  made  by  leaving  a  copy  at  the  Office  of 
Edictal  Citations  (sec.  27). 

When  citation  is  made  at  the  company  place  of  business,  or  at  Zndude. 
the  dwelling-place  of  an  acting  partner,  the  induciw  must  not  be 
less  than  six  days  nor  more  than  fourteen ;  when  made  edictally, 
they  must  be  twenty-one  days.  The  judge  directs  intimation  of 
the  warrant  and  of  the  diet  of  compearance  on  such  inducice  to  be 
made  in  the  Gazette  (sec.  28). 

When  the  petition  applies  for  sequestration  not  only  of  the  Citation  of 

1  c    1  CI  ■     T      partners. 

company  estate,  but  oi  the  separate  estates  oi  the  partners  as  mdi- 
viduals,  it  should  seem  that  the  partners  must  be  cited  separately, 
as  in  the  case  of  individuals.  The  27th  section  of  the  Act,  if  read 
literally,  might  perhaps  warrant  another  construction ;  but  the  course 
indicated  is  the  safe  one,  and  is  that  adopted  in  practice. 

When  the  company  does  not  concur,  the  petition  for  sequestra-  Period  of  four 
tion  is  competent  only  when  presented  within  four  months  of  its  ™°° 
notour  bankruptcy  (sec.  15). 

(a)  Buchanan  and  Anderson,  1849,  (6)  M'Lean  and  Sons,  1824,  3  S.  82. 

11  D.  510.  (c)  Campbell,  1830,  8  S.  625. 

3  C 
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When  a  copartnery  is  the  petitioning  or  concurring  creditor  in 
an  application  for  sequestration,  it  should  seem  that  any  acting  part- 
ner may  make  use  of  the  name  of  the  firm  for  this  purpose,  such 
power  appearing  to  fall  within  the  implied  agency.  In  the  case  of 
corporations,  this  can  only  be  done  by  the  secretary,  manager, 
cashier,  clerk,  or  other  principal  officer  (see  sec.  25);  and  by  parity 
of  reasoning,  it  should  seem  that  the  exercise  of  such  a  power 
would  not  be  competent  to  ordinary  members  of  an  unincorporated 
association  whose  affairs  are  managed  not  by  the  partners,  but  by  a 
manager  or  board  of  officials,  nor  to  the  dormant  partners  of  an 
ordinary  copartnery. 

In  whatever  way  a  company  appears  in  the  petition  and  subse- 
quent proceedings — that  is  to  say,  whether  it  petition  directly  or 
with  concurrence  for  its  own  sequestration,  or  for  the  sequestra- 
tion of  another,  or  be  the  debtor  whose  estates  are  sought  to  be 
sequestrated  without  its  concurrence, — it  must  appear  in  the  way 
in  which,  in  ordinary  circumstances,  it  is  competent  for  it  to  sue 
or  defend.  If  it  be  a  corporation,  it  must  appear  in  the  corporate 
name,  or  in  such  other  way  as  its  incorporating  instrument  requires ; 
if  an  unincorporated  company,  in  one  or  other  of  the  three  ways  in 
which  such  associations  are,  as  already  explained,  entitled  to  sue  or 
be  sued  (a). 

The  account  and  vouchers  of  his  debt  must  be  produced  by  the 
petitioning  or  concurring  creditor  in  the  usual  way.  What  con- 
stitutes a  valid  voucher  of  debt  against  a  company,  depends  upon 
what  is  sufficient  to  bind  it ;  and  reference  must  be  made  upon  this 
subject  to  the  previous  parts  of  the  work  in  which  the  mode  in 
which  companies  incur  obligations  will  be  found  fully  considered  (b). 
It  may  here  be  observed  generally,  that  a  document  executed  by 
parties  not  holding  the  requisite  agency  to  bind  the  company,  does 
not  constitute  a  good  voucher.  Thus,  a  bill  signed  in  name  of  a 
firm  by  a  partner  after  dissolution  is  not  a  valid  voucher, — the 
implied  agency  being  determined  by  dissolution  (c).  But,  on  the 
other  hand,  it  has  been  held  that  bills  signed  by  managers  employed 
to  wind  up  the  affairs  of  a  dissolved  company  were  good  vouchers 


(a)  See  p.  537  et  seq. 
(6)  See  p.  241  et  seq. 
(c)  Gordon  v.  M'Cubbin,  1851,  13 


D.  1154 ;  Snodgrass  v.  Hair,  1846,  8 
D.  890. 
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of  debt, — the  managers  having  special  power  in  virtue  of  their 
oiBce  to  bind  the  company  in  this  manner  (a). 

The  creditors  or  creditor  who  petition  or  concur  in  the  application  The  creditor 
for  sequestration  of  a  company  must  be  proper  creditors  of  the  com-  creditor  of 
pany,  in  contradistinction  to  creditors  of  a  partner  or  partners  in  their  """"P^y- 
individual  capacity.   Thus,  debts  contracted  by  a  partner  on  his  indi- 
vidual credit,  even  if  their  proceeds  should  have  been  applied  by  him 
for  company  purposes,  will  not  warrant  sequestration  of  the  company, 
unless  it  can  be  shown  that  the  company  had  afterwards  adopted  the 
transaction,  or  in  some  way  or  other  interposed  its  credit ;  and  trans- 
actions in  which  a  partner  had,  with  the  knowledge  of  the  creditor, 
exceeded  his  implied  or  special  agency,  are  in  the  same  position  (b). 

When  the  voucher  or  document  of  debt  shows  em  facie  liability  Whatisasuffi- 

.     1.-111-  ^  TIP         T     •  r    cieiit  vouclier  ? 

against  an  mdividual  only,  it  cannot  be  made  the  loundation  ot 
sequestration  of  a  company  of  which  he  is  alleged  to  be  a  partner, 
and  for  whose  behoof  the  obligation  is  alleged  to  have  been  de  facto 
contracted.  Thus,  a  person  who  had  been  sequestrated  as  an  indi- 
vidual, having  in  his  examination  deponed  that  he  had  been  a  member 
of  a  secret  partnership,  and  that  two  bills  accepted  by  him  were  in 
reality  company  debts,  the  creditor  in  the  bills  applied  for  seques- 
tration of  the  supposed  company  and  the  individual  partners  thereof. 
This  being  opposed  by  the  person  who  was  alleged  to  be  the  other 
partner,  the  Court  held  that  a  process  of  sequestration  was  not  a 
competent  procedure  in  which  to  determine  a  question  of  disputed 
partnership,  and  dismissed  the  petition  (c). 

If  the  voucher  is  insufficient,  the  debt  cannot  be  referred  to  the 
oath  of  one  of  the  partners ;  for  this  would  be  in  effect  to  authorize  a 
bankrupt  to  determine  who  were  his  creditors ;  and  by  parity  of  rea- 
soning, the  oaths  of  all  the  partners  would  be  equally  inadmissible  (d). 

A  document  of  debt  signed  by  the  company  firm  alone,  and  not 
by  the  partners  as  individuals,  is  of  course  a  good  voucher  in  a 
petition  for  sequestration  of  the  company  (e)  ;  but  it  is  doubtful 

(a)    Findlay   v.   Ord,    1846,  8  D.  (c)  M'Gavin  v.  Ogilvie,  1854,  16  D. 

1089.     This,  however,  was  a  case  of  540. 

very  special  circumstanees.  (d)  Adam  v.  M'-LacMan,  1847,  9 

(6)  See,  as  to  this,  antea,  p.  246 ;  2  D.  560. 

Bell's  Com.  675,  and  Cook's  B.  L.  550.  (c)    Robb    v.   Forrest,   1830,   8   S. 

See  Voet  li.  17,  t.  2,  s.  14  ;  Warn-  839  and   1035 ;    aff.   1831,  5  W.  S. 

koenig,  Com.  vol.  ii.  p.  298.  740. 
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Whatisasuffi-  whether  it  would  be  so  in  a  petition  for  sequestration  of  a  partner 
individually  (a).  A  document  of  debt  signed  by  a  partner  as  an 
individual  would  of  course  be  no  voucher  for  a  petition  for  seques- 
tration of  the  company ;  and  a  document  signed  by  the  company 
firm  after  bankruptcy  would  not,  in  ordinary  circumstances,  be 
sufficient  (6). 

A  Scotch  partner  of  an  English  joint-stock  company  died,  and 
his  heir  administered  to  his  father's  shares.  The  subscribed  capital 
had  been  paid  up,  and  the  company  was  then  solvent.  It  afterwards 
became  embarrassed,  and  was  being  wound  up  under  the  Joint- 
Stock  Companies  Acts  of  1 1  and  12  Vict.  c.  45,  and  12  and  13 
Vict.  c.  108,  an  official  manager  having  been  appointed.  This 
officer  made  a  call  on  the  executry  estate  of  the  deceased  partner, 
but  it  was  not  paid.  He  then  applied  for  sequestration  of  the  said 
estate  in  respect  of  the  call.  It  was  held  that  the  claim  was  not  a 
debt  due  in  the  sense  of  the  Bankrupt  Act  of  2  and  3  Vict.  c.  41, 
and  the  sequestration  was  refused  as  incompetent  (c). 

The  holder  of  a  bill,  blank  indorsed,  which  had  come  into  his 
hands  as  agent  of  an  unincorporated  company,  was  held  entitled  to 
found  upon  it  in  an  application  in  his  own  name  as  agent  for  the 
bank,  for  the  sequestration  of  the  acceptor  of  the  bill  (d). 
In  case  of  The  petition,  whether  at  the  instance  of  the  company  or  its 

partners.  Creditors,  may  pray  for  sequestration,  not  only  of  the  company 

estate,  but  of  the  estates  of  the  partners  also,  and  that  either  of 
these  respective  estates  jointly  or  separately.  It  should  seem  that 
under  the  former  Acts,  a  voucher  of  debt,  in  which  the  company 
was  the  only  obligant,  would  not  warrant  sequestration  of  the  part- 
ners as  individuals  also.  This  has  probably  been  altered  by  the 
present  statute  (sec.  27).  It  must  be  observed,  however,  that  while 
a  company  debt  will  warrant  sequestration  of  the  partners  as  indi- 
viduals, provided  they  also  are  insolvent,  the  mere  fact  of  the 
company's  insolvency  will  not  warrant  sequestration  against  the 
partners  as  individuals,  if  they  still  remain  solvent  (e). 

(a)    Bellis    and    Thundercliffe    v.  (d)  Brown  v.  M^Callum,  1845    17 

M'Gregor,  1831,  10  S.  96.  Jur.  296.  ' 

(i)  See  Robb  v.  Forrest,  supra.  (c)  See  Bellis  and  Thundercliffe  v. 

(c)   Wryghte  v.   Lindsay,  1856,   19  M'Gregor,  1831,  10  S.  96  :  2  Bell's 

D.  56  ;  aff.  1860,  22  D.  (H.  of  L.)  5,  Com.  676. 
3  Macq.  772. 
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As  a  company  is  a  quasi  person  in  law,  it  may  stand  in  the  is  a  debt  due 

«Ti'  />•  T'lipii  ^y  company 

position  of  debtor  to  one  or  its  partners,  it  is  doubttul,  however,  to  a  partner 
whether  such  partner  could  be  either  the  petitioning  or  concurring  voucher? 
creditor  in  an  apphcation  for  its  sequestration.  Mr  Bell  decides 
this  question  absolutely  in  the  negative,  on  the  ground  that  a  partner 
cannot  be  deemed  a  creditor  on  funds  which  are  appropriated  to 
creditors,  whom  he  is  bound  to  see  paid  (a).  It  is  obvious,  however, 
that  in  the  -very  worst  view  the  partner  is  merely  a  creditor,  pay- 
ment of  whose  debt  is  postponed  to  those  of  the  others ;  and  it  cannot 
be  called  contingent,  for  ex  Jiypoihesi  it  is  duly  constituted.  In  the 
absence  of  any  authoritative  decision,  this  question  may  be  con- 
sidered still  undetermined. 

It  seems  never  to  have  been  determined  whether  a  sequestration  Can  company 
can  be  awarded  at  the  instance  of  copartners  against  a  partner  on  partner? 
a  debt  due  by  him  as  an  individual  to  the  company.     On  the  prin- 
ciple of  the  quasi  personality  of  a  firm,  it  is  difficult  to  see  anything 
incompetent  in  such  an  application  (h). 


OATH  OF  VBEITY. 

Agents  in  general  are  not  entitled  to  take  the  oath  of  verity  for  General 
debts  due  to  their  principals.  To  give  them  this  power,  they  must  ^™  '^  ^ ' 
be  possessed  of  the  jus  exigendi ;  that  is  to  say,  they  must  be  in 
titulo  to  sue  for  the  debt  in  their  own  names,  or  as  trustees  for  their 
principals.  They  must  be,  in  short,  ex  facie  creditors  (c).  The 
present  Act,  it  must  be  observed,  makes  no  general  provision  for 
agents  as  such  representing  their  principals  in  making  oath  as  to 
claims  in  bankruptcy.  The  only  instance  when  it  allows  of  this 
is  when  the  principal,  by  reason  of  nonage  or  other  disability,  is 
incapable  of  making  the  oath  himself. 

In  the   ctfse   of  companies,   however,  the  Act   introduces  an  statutory 
exception  to  the  general  rule,  and  makes  special  provisions.     It 
distinguishes  between  corporations  and  incorporate  companies.     In 
corporations,  the  oath  of  verity  is  directed  to  be  made  by  the 
manager,  cashier,  clerk,  or  other  principal  officer,  even  though  he 

(a)  2  Bell's  Com.  675.  (c)  Wixon  v.  Nicoll,  1849,   11  D. 

(6)  See  Scot  v.  Ker,  1832,  6  W.  and      1188  ;  Campbell  v.  MyUs,  1853,  15  D. 

S.  214.  686 ;  Bonar  v.  Liddell,  1841,  3  D.  830. 
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should  not  be  a  member  of  the  corporation.  In  the  case  of  all  other 
companies,  the  oath  of  a  partner  is  declared  to  be  sufficient. 

From  the  peculiar  expression  used  in  the  Act,  '  an  oath  by 
a  partner  shall  be  sufficient,'  it  may  fairly  be  questioned  whether 
the  oath  of  the  managing  official  of  an  unincorporated  associa- 
tion is  not  allowed  by  implication.  The  oath  of  an  agent  not  a 
partner  seems  to  have  been  held  insufficient  under  the  former 
Acts  (a). 

Bank  agents  cannot  take  the  oath  in  the  case  of  incorporated 
banks  of  which  they  are  not  the  principal  officers  (b).  It  is  thought 
that  a  bank  agent  is  entitled  to  take  the  oath  in  respect  of  a  debt 
due  to  the  local  branch  of  which  he  is  manager.  It  must  be  ob- 
served, however,  that  the  case  of  Bonar  v.  Liddell  (c),  sometimes 
quoted  in  support  of  this  view,  proceeded  on  the  ground  that  the 
bank  agent  was  quoad  the  debt  a  special  assignee  of  the  bank,  and 
could  sue  for  and  discharge  it  in  his  own  name. 

The  oath  taken  by  the  partner  of  an  unincorporated  company 
and  by  the  principal  officer  of  a  corporation  must  be  the  oath  of 
verity.  This  is  expressly  required  by  the  Act  (sec.  25).  But  the 
case  seems  different  when  the  company  is  foreign,  that  is  to  say, 
does  not  carry  on  business  within  the  United  Kingdom:  here  it 
should  seem  that  the  oath  made  by  its  '  known  agent  or  mandatory 
in  Great  Britain  or  Ireland'  is  properly  an  oath  of  credulity  (d). 
Under  the  former  Act,  it  was  held  enough  for  trustees  of  a  savings 
bank  to  depone  that  the  debt  had  not,  to  the  best  of  their  belief, 
been  paid  to  them  or  to  their  principal  (e). 

It  is  not  the  practice  to  require  the  party  making  oath  in  any 
of  the  above  cases  to  .produce  evidence  of  his  office  or  of  his  mem- 
bership, his  deposition  to  that  effect  being  taken  as  sufficient; 
and  an  opinion  in  support  of  this  practice  was  intimated  by  Lord 
Cuninghame  in  Kinnear  v.  Low  (/).  If,  however,  the  title  of  the 
alleged  official  or  partner  were  to  be   impeached  on  reasonable 


(a)  See,  as  to  this,  Fleming  v.  Bal- 
lantyne,  1842,  5  D.  305. 

(6)  Anderson  v.  Monteath,  1847,  9 
D.  1432  ;  Campbell  v.  Myles,  1853,  16 
D.  685. 

(c)  1841,  3  D.  830.  But  see  Brown 
V.  M'Callum,  1845,  17  Jur.  296, 


(d)  See  sec.  23,   and  Kinnear   on 
Bank.  p.  43. 

(e)  Galloway  v.  Henderson,  1849, 

12  D.  894  ;  Forbes  v.  Hanson,  1851, 

13  D.   1272 ;    Taylor  v.  Drummond, 
1848,  10  D.  335. 

(/)  1849,  12  D.  66. 
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grounds,  there  is  no  doubt  that  he  would  be  required  to  establish  it 
by  more  conclusive  evidence  than  his  own  ipse  dixit. 

RECALL  OF  SEQUESTEATION. 

The  provisions  for  recall  of  sequestration  are  the  same  in  the  Where  tody  of 

.  .,..-,  creditors  in 

case  of  a  company  as  m  that  of  an  individual,  and  require  no  special  England  or 
notice.  It  may,  however,  be  noticed  that  the  provision  of  23  and 
24  Vict.  c.  33,  s.  2,  for  recall  of  sequestration,  where  the  majority  of 
the  creditors  in  number  and  value  reside  in  England  or  Ireland, 
and  it  appears  to  the  Court  that,  from  the  situation  of  the  bank- 
rupt estate  in  those  parts  of  the  United  Kingdom,  it  might  be 
better  distributed  under  the  laws  of  England  or  Ireland,  may  be 
found  of  considerable  importance  in  the  case  of  mercantile  asso- 
ciations. 

Sequestrations  of  companies  may  be  recalled  on  prop6r  cause  Who  may 

,  ,  ...  .  ,  »  ,.  <■     1  show  cause. 

shown,  at  the  requisition  either  or  a  creditor  or  oi  the  company 
itself,  if  the  petition  be  presented  within  forty  days  from  the 
deliverance  awarding  sequestration.  The  Act  does  not  state 
whether  such  application  can  be  made  by  less  than  a  majority  of 
the  partners ;  but  there  does  not  seem  to  be  any  equitable  reason 
why  a  recall  should  not  be  granted  at  the  suit  of  even  a  single 
partner,  if  he  can  satisfy  the  Court  that  the  justice  of  the  case 
requires  such  a  course  (a). 

By  sees.  36,  37,  38,  39,  and  40,  a  machinery  is  introduced.  Power  to  wind 

.,,.„,  ,up  under  deed 

whereby,  at  the  meeting  tor  election  oi  the  trustee,  or  at  any  sub-  of  arrange- 
sequent  meeting  to  be  called  for  the  purpose,  a  majority  in  number 
and  four-fifths  in  value  of  the  creditors  may  resolve  to  wind  up 
the  estate  under  a  deed  of  arrangement,  and  in  this  manner  save 
the  expenses  of  a  trustee,  and  of  the  further  procedure  in  the 
sequestration.  The  benefits  of  this  mode  of  procedure,  where  a 
large  proportion  of  the  estate  can  readily  be  realized,  and  where  the 
remainder  is  doubtful,  or  likely  to  be  realized  only  after  much  ex- 
pense and  delay,  are  obvious,  and  seem  peculiarly  applicable  to  the 
case  of  partnerships.  It  does  not  appear,  however,  that  they  have 
been  taken  advantage  of  to  any  great  extent  in  practice.  It  was 
at  one  time  thought  that  they  did  not  apply  to  arrangements  by 

(a)  Sees.  31,  32,  33. 


ment. 
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composition  (a)  ;  but  they  are  now  specially  declared  to  do  so  by 
the  23  and  24  Vict.  c.  33,  s.  5. 

The  sequestration  is  held  to  commence  and  take  effect  on  and 
from  the  date  of  the  first  deliverance  on  the  petition  for  sequestra- 
tion, although  the  sequestration  be  not  actually  recorded  till  a  later 
date  (sec.  42)  (b).  The  rules  and  forms  for  recording  the  abbre- 
viates of  sequestration  of  companies  are  the  same,  mutatis  mutandis, 
■with  those  appUcable  to  the  sequestration  of  individuals,  and  do 
not  require  special  notice  (sec.  48). 


RANKING  OF  CLAIMS. 


General  rules. 


To  entitle  a  creditor  to  vote  or  draw  dividends,  he  must  produce 
an  oath,  and  the  account  and  vouchers  necessary  to  prove  the  debt, 
in  the  same  manner  as  is  required  in  the  case  of  the  petition  for 
sequestration,  to  which  we  have  already  referred  (sec.  49). 

As  a  general  rule,  the  vouchers  for  ranking  so  as  to  draw  a 
dividend  must  be  more  complete  and  specific  than  is  required  for 
voting  merely  (c).  Objections  may  be  referred  to  the  oath  of  the 
claimant,  but  not  to  that  of  the  partners  of  the  bankrupt  company. 
This  has  been  expressly  decided  in  the  case  of  individual  bankrupts, 
and  there  can  be  no  doubt  that  the  same  principle  applies  in  the 
case  of  companies  (<£).  Diligence  will  be  granted  to  recover  evi- 
dence either  for  the  claimant  or  objectors  (e). 


RULES  AS  TO  VOTING. 


General  rules.  The  general  rules  applicable  to  voting  are  as  follows  :  When  a 

creditor  holds  a  security  over  any  part  of  the  bankrupt  estate  for 
his  debt,  he  must,  before  voting,  make  oath,  specifying  the  balance 
due  to  him  after  deducting  the  specific  value  of  such  security ;  or 
if  the  estate  is  sold,  after  deducting  the  free  proceeds  which  he  has 


(a)  Douglas  v.  Hunter,  1859,  21  D. 
1302. 

(b)  See  Love  v.  Anderson,  1846,  8 
D.  1016. 

(c)  Miller  v.  Lamhert,  1848,  10  D. 
1419  ;  Ker  v.  M'Ewen,  1846,  7  D.  400; 
Gordon  v.  Tolmie,  1854,  16  D.  905. 


(d)  Dyce  v.  Paterson,  1846,  9  D. 
310  ;  Thomson  v.  Duncan,  1855, 17  D. 
1081.     See  Kinnear,  p.  68. 

(e)  Douglas  v.  Sanderson,  1848,  10 
D.  819  ;  M'Intosh  v.  Taylor,  1849,  11 
D.  1244. 
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received  or  shall  be  entitled  to  receive  therefrom  ;  and  it  is  on  this  General  rules 
balance  only  that  he  is  in  the  general  case  entitled  to  vote.  In  voting, 
however,  as  to  the  disposal  or  management  of  the  estate  subject  to 
his  security,  he  is  entitled  to  vote  as  a  creditor  for  the  full  amount 
of  his  debt,  without  making  any  such  deduction  (sec.  59).  When  a 
creditor  has  an  obligant  bound  with,  but  liable  in  relief  to,  the  bank- 
rupt, or  holds  any  security  from  an  obligant  liable  in  relief  to  the 
bankrupt,  or  any  security  from  which  the  bankrupt  has  a  right  of 
relief,  he  must  in  like  manner  put  a  value  on  such  obligation  or  secu- 
rity, and  deduct  it  from  his  debt ;  and  it  is  on  the  balance  only  that 
he  can  vote  (sec.  60).  These  rules  apply  also  in  the  case  of  companies 
considered  as  separate  persons,  whether  they  be  debtors  or  creditors. 

Inasmuch,  however,  as  partners  stand  in  law  to  the  company  as  consequences 
guarantees  for  its  debts,  and  as  they  have  frequently  claims  against  bemg^guaran- 
the  quasi  person  of  the  company  as  creditors  for  profits,  advances,  company. 
indemnities,  and  the  like,  a  set  of  securities  and  obligations  in  relief 
are  thus  created  analogous  to  those  existing  between  individuals, 
but  differing  from  them  in  several  respects.  Under  the  old  law, 
considerable  embarrassment  was  felt  in  dealing  with  such  securities 
and  obligations  where  questions  of  voting  arose  on  the  sequestration 
of  a  company  or  its  partners.  These  difficulties  have  to  a  consider- 
able extent  been  removed  by  the  provisions  of  the  present  Act ;  and 
the  rules  so  introduced,  which  are  simple  enough  in  themselves, 
will  be  best  understood  if  they  are  read  as  new  enactments,  without 
regarding  decisions  given  under  a  former  state  of  the  law,  the 
difficulties  and  uncertainties  of  which  the  existing  provisions  were 
intended  to  remove.  It  may  indeed  be  said,  that  reference  to  the 
former  authorities  has  tended  greatly  to  obscure  the  natural  and 
obvious  meaning  of  the  present  regulations. 

The  existing  rules  are  as  follows  :  A  creditor  on  the  estate  of  a  statutory  rules 
company  is  not  bound,  for  the  purpose  of  voting  on  the  company's 
estate,  to  deduct  from  his  claim  the  value  which  he  may  be  entitled 
to  draw  from  the  estates  of  the  partners ;  but  if  he  claim  on  the 
estate  of  a  partner,  he  must,  before  voting,  value  his  claim  against 
the  estate  of  the  company,  and  also  against  the  other  partners 
thereof,  in  so  far  as  they  are  liable  to  relieve  such  partner ;  and 
after  deducting  this  value,  it  is  on  the  balance  of  his  claim  which 
remains  that  he  is  entitled  to  vote  (sec.  61). 
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To  understand  these  rules,  it  is  necessary  to  bear  in  mind  that 
they  have  reference  to  ranking  for  the  purpose  of  voting  only,  and 
have  therefore  no  reference  to  ranking  for  the  purpose  of  drawing 
dividends.  It  must  also  be  observed,  that  they  are  intended  to 
apply  to  cases  in  which  the  company  is  sequestrated,  and  where 
claims  are  made  against  the  estate  of  the  company  alone,  or  against 
that  in  conjunction  with  the  estate  of  a  partner  sequestrated  for  a 
company  debt.  Such  cases  are  altogether  different  from  the  case 
in  which  a  partner  is  sequestrated  for  his  own  debts,  the  company 
remaining  solvent.  In  the  latter  case,  if  the  company  had  given  a 
guarantee  or  other  security  to  one  of  the  partner's  individual  credi- 
tors, such  creditor  would,  for  the  purposes  of  voting  on  his  estate, 
have  to  value  his  obligation  against  the  company  in  the  same  way 
as  if  the  company  were  an  ordinary  individual. 

In  any  of  the  cases  of  voting  before  mentioned,  when  a  creditor 
has  specified  the  value  of  a  security,  obligation,  or  claim,  and  voted 
on  his  oath  so  made,  the  trustee  may,  with  the  consent  of  the  com- 
missioners, within  two  months  from  the  date  of  the  oath,  require 
the  creditor  to  convey  at  the  expense  of  the  estate  such  obligation, 
security,  or  claim  in  his  favour  as  trustee,  on  receiving  payment  of 
the  specified  value,  with  20  per  cent,  in  addition.  This  requisition 
may  also  be  made  by  a  majority  of  the  creditors,  exclusive  of  the 
creditor  claiming  (sec.  62). 

A  mandatory  for  a  creditor  exhibiting  his  mandate  is  entitled 
to  vote  in  the  same  way  as  the  creditor  himself  (sec.  63).  It  has 
never,  so  far  as  the  author  is  aware,  been  determined  whether  a 
partner  may  thus  represent  the  company  in  virtue  of  the  mandate 
created  by  his  implied  agency.  It  may  be  said  that  the  requirement 
to  produce  a  mandate  would  be  satisfied  by  production  of  evidence 
of  the  partnership,  such  as  the  contract  of  copartnery.  But  even 
if  this  were  so,  the  question  would  still  remain,  whether  the  implied 
agency  covers  an  act  of  this  kind,  or  whether  it  does  not  require 
special  authority,  as  being  an  act  of  extraordinary  management. 
In  small  partnerships,  the  existence  of  such  an  implied  power  might 
often  be  found  convenient ;  but  cases  may  easily  be  conceived  par- 
ticularly in  concerns  with  a  large  membership,  where  the  manage- 
ment is  confided  to  one  or  two  active  partners,  in  which,  if  such 
an  implied  power  were  held  to  subsist,  a  partner  might  seriously 
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compromise  the  general  interests  by  voting  without  the  knowledge,  Voting  by 
or  even  against  the  known  intention,  of  the  other  partners.  The 
same  observations  apply  to  mandates  as  for  companies  signed  by 
individual  partners  in  the  company  style.  It  is  certainly  the  safest 
course,  whether  the  mandate  be  in  favour  of  a  partner  or  a  stranger, 
to  have  it  formally  signed  by  a  majority  of  the  partners,  or  by  those 
in  the  management.  In  the  case  of  corporations,  the  mandate  ought 
to  be  under  seal,  or  authenticated  in  such  other  way  as  is  sufficient 
by  the  constitution  of  the  corporation  to  validate  its  formal  acts. 

Persons  who,  after  the  date  of  the  sequestration,  acquire  debts  Assignees  of 
due  by  the  bankrupt,  unless  the  acquisition  is  made  by  succession  sequent  to 
or  marriage,  are  not  entitled  to  vote  in  the  election  of  trustee  or  ^®i"^^'™ '™" 
commissioners  (sec.  64).     From  this  it  should  seem  that  if  a  debt 
due  to  a  partner  become,  after  sequestration  of  the  debtor,  due  to 
the  company  by  conversion  of  the  partner's  separate  estate  into 
company  property,  the  company  will  not  be  entitled  to  vote  for  the 
above  purposes  in  respect  of  such  debt.     Of  course  in  all  other 
respects  the  company  will  rank  as  a  creditor. 

RANKING  FOE  DIVIDENDS. 

No  one  can  rank  on  the  estate  of  a  company  for  any  debts  except  no  one  can 
such  as  are  actually  due  by  the  company  as  such.     Thus,  though  company 
ex  facie  of  a  company's  books,  it  appeared  that  money  had  been  ™^'^*'"'^- 
advanced  by  a  third  party  to  the  concern,  yet  as  it  was  proved  by 
the  report  of  an  accountant  that  the  money  had  been  advanced  by 
such  party  as  agent  of  two  of  the  partners,  it  was  held  in  a  question 
between  his  creditors  and  those  of  the  company  that  the  company 
was  not  liable  (a). 

Though  partners  may  be  creditors  of  the  company,  yet  neither  Case  of  part- 
they  nor  any  in  their  right  can  rank  on  its  estate  until  all  its  public  creditors  rf* 
creditors  have  been  fully  paid.     This  rule,  however,  does  not  hold  *  ^  concern. 
good  in  corporations,  such  as  railway  companies  and  the  like.     In 
these,  if  a  shareholder  has  paid  up  the  full  amount  of  his  shares,  he 
will  be  entitled  to  rank  like  an  ordinary  creditor  for  any  debts  which 
he  has  duly  constituted  against  the  concern.    Of  course  this  does  not 
apply  to  profits,  as  these  can  have  no  existence  till  all  the  company 
(o)  Low  V.  Lizars^  1838,  16  S.  1093. 
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debts  are  paid.  The  reason  of  this  distinction  is,  that  in  unincor- 
porated companies  of  all  kinds  the  liability  of  members  for  company- 
debts  is  unlimited;  whereas  in  corporations  it  is  limited  to  the  amount 
of  unpaid-up  shares,  or  of  stipulated  contribution  or  guarantee. 

"Where,  again,  the  partner  of  a  company,  whether  corporate  or 
unincorporate,  becomes  bankrupt,  the  company  will  be  entitled  to 
rank  on  his  estate  to  the  full  amount  of  its  debt,  giving  deduction 
of  course  for  any  claim  it  may  be  due  to  him  as  an  individual. 

As  a  general  rule,  a  creditor  cannot  rank  on  the  estate  of  a 
company  in  virtue  of  a  bill  or  other  document  of  debt  granted  by 
a  partner  in  the  company  name  after  dissolution  by  death,  or  in  any 
other  way  properly  notified  (a).  Where,  however,  the  debt  has 
been  contracted  under  agency  express  or  implied  for  the  purposes 
of  winding  up,  it  will  form  a  good  ground  for  a  claim  (6). 

To  entitle  a  creditor  to  draw  dividends,  he  must  specify  in  his 
oath  the  value  of  any  security  he  holds  over  any  part  of  the  bank- 
rupt estate ;  and  deducting  this  from  his  debt,  he  must  specify  the 
balance.  The  trustee  may  then,  with  the  consent  of  the  commis- 
sioners, require  a  conveyance  of  the  security  at  the  expense  of  the 
estate,  on  payment  of  the  specified  value  out  of  the  first  of  the 
common  fund ;  or  he  may  reserve  to  the  creditor  the  full  benefit 
of  the  security.  In  either  of  these  cases  the  creditor  is  only  ranked 
and  paid  a  dividend  on  the  balance,  but  without  prejudice  to  the 
amount  of  his  debt  in  other  respects  (sec.  65).  In  applying  this 
to  companies,  it  must  be  observed,  that  as  the  securities  here  re- 
ferred to  are  securities  over  the  bankrupt  estate  only,  the  creditor 
of  a  company  is  not  bound,  as  in  voting,  to  deduct  from  his  debt 
the  value  which  he  may  be  entitled  to  draw  from  the  estates  of  the 
partners,  whether  they  be  liable  in  virtue  of  the  partnership  relation 
or  as  special  co-obligants  (c).  It  is  necessary,  however,  that  he 
state  such  securities,  since  the  oath  for  ranking  is  declared  to  be 
the  same  as  that  for  petitioning  for  sequestration  (sees.  49,  22). 

Where  a  creditor  of  the  company  claims  on,  tj^e  estate  of  a 
partner  in  respect  of  a  company  debt,  the  trustee  on  the  partner's 

(a)  Gordon  v.  M'Cubbin,  1851,  13      p.  315  e<s«g.,  where  this  subject  is  fully 
D.  1154  ;  Snodgrass  v.  Hair,  1848,  8      discussed. 

°-  390-  (c)  See  if  Cklland  v.  Bank  of  Scot- 

(i)  See  Findlay,  Bannatyne,  and  Co.      land,  1857,  19  D.  574. 
V.  Ord,  1846,  8  D.  1089  ;  and  antea, 
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estate,  and  not  the  creditor,  puts  a  valuation  on  the  estate  of  the  Peeuiiarity 
company,  and  before  ranking  deducts  such  estimated  valuation  from  on  partner's 
the  claim  (sec.  66).  The  creditor,  it  is  to  be  observed,  though 
he  does  not  value  and  deduct  the  company  obligation — that  duty 
falling  on  the  partner's  trustee — must  nevertheless,  as  in  the  last 
case,  and  for  the  same  reason,  state  in  his  claim  the  fact  that  he 
holds  an  obligation  over  the  company's  estate  (sees.  49,  22).  He 
has,  however,  the  right  of  appealing  against  the  valuation  put  on 
this  security  by  the  trustee  (sec.  169). 

If  the  creditor  of  a  solvent  company  claim  on  the  estate  of  a  Ranking  on 

«  ,--.,.  -ni  .  'iipi        separate  estate 

partner  tor  a  company  debt,  his  claim  will  be  extinguished ;  tor  he  when  company 
will  have  to  deduct  20s.  in  the  pound  as  the  value  of  his  security 
over  the  company  estate  (a). 

The  following  cases  afford  good  illustrations  of  the  operation  of  johmton  -v. 
the  principles  under  consideration.  The  obligations  of  a  dissolved 
company  to  third  parties  having  been  paid  off,  the  residue  of  the 
estate  was  intromitted  with  by  one  of  the  two  partners,  A.  After- 
wards it  was  found  that  there  was  a  balance  due  to  the  other  partner 
B.,  and  a  balance  in  consequence  of  over-draughts  due  by  A.  It  was 
held  that  the  balance  due  by  A.  was  a  debt  due  to  B.  as  an  individual, 
and  that  B.,  in  ranking  for  this  balance  on  the  estate  of  A.,  who  had 
been  sequestrated,  was  not  entitled  to  be  ranked  at  the  same  time  in 
respect  of  the  balance  due  by  A.  to  the  company's  estate  (b). 

A  partner  of  a  company  became  bankrupt,  and  soon  after  the  Speirs  v. 
company  became  bankrupt  also.  It  was  held  that  the  company  was 
entitled  to  rank  on  the  partner's  separate  estate  pari  passu  with  his 
individual  creditors  for  a  debt  due  to  the  company ;  that,  after 
deducting  the  dividends  received  on  that  debt,  and  any  dividends 
received  by  the  company  creditors,  or  due  out  of  company  funds 
still  undivided,  the  company  was  entitled  to  be  again  ranked  on  the 
separate  estate  of  the  partner  for  the  sum  still  remaining  due ;  and 
that  the  trustees  on  the  partner's  separate  estate  were  entitled  to 
an  assignation  in  respect  of  the  ranking,  in  order  to  operate  relief 
against  the  copartners,  in  so  far  as  the  company  might  draw  more 
than  the  bankrupt  partner's  proportion  of  the  company  debts  (c). 

(a)  M'Clelland  v.  M'Cowan,  1849,  (c)  Speirs  r.  Dunlop  and  Co.,  1776, 

11  D.  1168.  M.    14610  ;  aff.    1777,    2   Pat.    App. 

(6)  Johnston  v.  Losh,  1844,  6  D.  626.      437. 
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These  two  decisions  have  been  thought  to  conflict,  and  at  first 
sight  are  certainly  not  easy  to  be  reconciled  ;  but  the  difficulty  will 
be  removed  if  the  rights  of  the  company  as  a  quasi  person,  for 
whose  debts  the  partners  are  responsible,  be  kept  in  view. 

When  a  single  individual  carries  on  business  under  two  firms 
without  a  partner,  and  both  firms  with  himself  as  sole  partner  are 
sequestrated,  the  creditor  of  one  of  the  firms  ought  to  claim  as  for 
a  debt  due  by  the  individual  under  the  name  of  the  firm  with  which 
the  transaction  had  taken  place.  It  is  not  necessary  in  the  claim 
to  deduct  the  co-obligation  of  the  other  firm ;  but  if  this  is  done,  it 
is  of  no  moment  (a). 

When  a  company  became  insolvent,  and  a  commission  of  bank- 
ruptcy was  issued  against  it  in  Sydney,  and  it  was  afterwards 
sequestrated  in  Scotland,  it  was  held  that  a  creditor  who  had 
obtained  a  dividend  of  7s.  6d.  per  pound  in  Sydney  must  deduct 
this  from  his  claim  to  be  ranked  in  Scotland  (h). 


General  rules. 


Partners  can- 
not be  elected 
trustees. 


ELECTION  OP  TEUSTEE. 

The  rules  as  to  the  election  of  the  trustee  are  the  same  in  the 
case  of  companies  as  in  that  of  individuals.  It  must  be  observed, 
however,  that  where  the  estates  of  a  company  and  of  the  partners 
are  sequestrated,  one  trustee  may  be  elected  for  all  the  estates,  or 
separate  trustees  may  be  elected  on  the  estates  of  the  company,  and 
on  the  estates  of  all  or  each  of  the  individual  partners  (sec.  68). 
If  any  objection  be  to  be  taken  to  the  mode  of  voting,  it  should  be 
stated  timeously,  otherwise  it  may  be  disregarded  (c). 

As  it  is  incompetent,  in  the  sequestration  of  an  individual,  to 
elect  as  trustee  the  bankrupt  or  any  person  conjunct  or  confident 
with  the  bankrupt,  or  one  who  holds  an  interest  opposed  to  the 
general  interest  of  the  creditors  (sec.  68);  so,  in  the  case  of  the 
sequestration  of  companies  and  their  partners,  it  seems  incompetent 
to  elect  any  of  the  partners,  the  managers,  or  the  agents  for  the  con- 
cern, to  that  office.     The  following  cases,  showing  what  objections 


(a)  Culkn  v.  Macfarlane,  1842,  4 
D.  1522. 

(6)  Stewart  v.  Auld,  1851,  18  D. 
1337. 


(c)  Cormack  v.  Campbell,  1832,  11 
S.  72 ;  but  see  Stephen  v.  Myles,  etc., 
1863,  1  Macph.  866. 
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to  persons  proposed  as  trustees  have  been  sustained,  may  here  be 
referred  to. 

A  party  who  was  trustee  on  the  estate  of  a  company  intimately  who  may  be 
connected  with  another  company,  between  which  and  the  former  ™^  ^^' 
company  there  was  an  unsettled  account,  was  held,  after  inquiry, 
not  eligible  to  the  office  of  trustee  on  the  estate  of  the  latter  com- 
pany, though  he  resigned  that  office  in  the  former  (a).  It  has  been 
held  a  good  objection  to  a  person  proposed  as  trustee  on  the  estate 
of  one  joint  adventurer,  that  he  was  trustee  on  that  of  the  other 
while  accounts  between  them  were  unsettled.  In  this  case  a  new 
election  was  ordered,  the  objection  not  having  been  taken  till  after 
the  vote  (b).  But  it  was  found  that  the  following  objections  were 
not  valid  :  that  a  proposed  trustee  was  partner  in  business  with  one 
who  was  trustee  on  the  estate  of  a  party  against  whom  it  was  alleged 
a  claim  existed,  and  that  he  was  cautioner  for  his  partner  (c)  ;  that 
he  was  trustee  on  the  estate  of  one  of  the  partners  of  a  company, 
and  that  certain  bank  shares  which  stood  in  the  private  name  of 
the  partner  were  claimed  by  the  company  (d). 

Where  partners  trading  under  different  firms  are  sequestrated 
as  one  company,  the  same  person  may  be  trustee  on  both  estates  (e). 

The  estates  of  a  company  which  had  carried  on  business  at  Inver- 
ness and  Wick,  and  whose  creditors  were  scattered  over  Scotland  and 
England,  being  sequestrated,  and  there  being  no  creditors  near  the 
chief  places  of  business  who  could  act  as  commissioners,  an  objec- 
tion taken  to  a  trustee  elected  by  a  large  majority  in  number  and 
value  that  he  resided  in  Glasgow,  where  a  considerable  number  of 
the  creditors  also  resided,  was  repelled  (/).  The  objection  that  the 
proposed  trustee  resides  at  a  distance  from  the  place  of  business  of 
a  sequestrated  company,  will  receive  effect  according  to  the  particu- 
lar circumstances  of  the  case  {g). 

It  is  no  objection  to  the  proposed  trustee,  that  he  is  a  creditor 

(a)  M'Kellar,  1816,  2  BeU's  Com.  (/)  Forrester  v.  M'Kenzie,  1831,  9 
370,  note  1,  and  381,  note  2.  S.  465. 

(b)  M'Leish  v.  M'Nauglit,  1822,  1  {g)  Stuart,  1822,  1  S.  291 ;  Spence 
g_  327.  V.  Eadie,  supra ;  CJieyne  v.    Guthrie, 

'  (c)  Spence  v.  Eadie,  1826,  5  S.  73.  1828,  6  S.  1050 ;  Reid  v.  Berry,  1836, 

(tO  BoUnson  v.  Stewart,  1827,  6  S.  14   S.   809  ;   M^Grigor  v.   Dreghorn, 

104.  1834,  13  S.   80  ;   Sanders  v.  Monro, 

(e)   Watson  v.  Smith  and  Co.,  1822,  1822,  1  S.  227. 

]  S.  498. 
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of  the  company,  or  of  a  partner  (a)  ;  or  that  his  claim  is  uncon- 
stituted  (b).  But  when  he  is  in  actual  litigation  with  the  concern, 
the  objection  is  good  (c)  ;  and  so  also  when  he  claims  a  preference 
in  respect  of  securities  which  are  liable  to  reduction  (d).  Where  a 
bank  was  creditor  in  the  sequestration,  its  law-agent,  and  also  the 
son  of  one  of  its  deceased  partners,  were  rejected  (e). 
Voting  for  The  right  to  vote  in  the  election  of  trustee  is  the  same  as  that 

to  vote  for  any  other  purpose  (sec.  68).     The  following  cases,  how- 
ever, illustrative  of  this  subject,  may  be  noticed. 

When  a  company  granted  a  voluntary  trust  deed  for  winding 
up  its  affairs,  and  the  trustee  by  its  authority  borrowed  a  sum  of 
money,  and  the  company  were  afterwards  sequestrated,  it  was  held 
that  the  lender  was  entitled  to  vote,  he  being  a  creditor  of  the 
company,  and  not  merely  of  its  estate  (/).  A  creditor  claiming  on 
the  estate  of  a  partner  for  a  company  debt  must  value  his  claim 
against  the  other  partners,  and  deduct  it  before  voting  for  a  trustee 
on  the  partner's  estate  (g).  In  peculiar  circumstances,  the  manag- 
ing partner  of  a  firm  was  held  entitled  to  vote  in  the  election  of  a 
trustee  on  the  estate  of  a  partner  for  a  debt  consisting  of  an  ad- 
vance by  the  firm  to  the  partner,  but  which  the  managing  partner 
deponed  was  truly  advanced  by  himself,  and  produced  accounts 
from  the  company  books  in  support  of  his  aiSdavit  (Ji). 

The  following  objections  to  voting  for  a  trustee  have  been  re- 
pelled : — That  a  mandate  was  signed  by  a  company  firm,  while  the 
affidavit  bore  the  debt  to  be  due  to  the  partners,  without  specifying 
the  firm  under  which  they  carried  on  business  ;  that  the  name  of 
the  bankrupt  was  blank  in  the  mandate — the  affidavit,  mandate,  and 
account  sworn  to  being  all  on  one  sheet  of  paper,  which  was  signed 
by  the  company  firm  ;  that  a  mandate  was  signed  by  the  managing 
partner  of  a  company  in  his  individual  name,  though  the  debt  was 
sworn  by  him  as  being  due  to  the  company  (i)  ;  that  the  vote  was 

(a)  Forrest  v.  Bortliwick,  1848,  11  (/)  M' Donald  v.  Walker,  1823,  2 

D.  808  ;  Morris  v.  Connal,  1843,  5  D.  S.  349. 

439.  ig)  Nicoll  v.    CJinstie,   1827,  5  S. 

(6)4ZZanv.M)mson,  1841,80.646.  819;  Cormack  y.  Campbell,  18S2,  11 

(c)  Forrest  v.  Borthioick,  supra.  S.  72.    This  is  now  statutory  (sec.  61). 

(d)  Bisset  V.  Nicholson,  1841,  3  D.  Qi)  Poynter  v.  Larimer,  1839,  1  D. 
1288.  700. 

(e)  Campbell  v.  Buchanan,  1840,  2  (i)  Turnbull  y.  Smellie,  1828,  6  S. 
D.  1183.  676. 
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that  of  a  creditor  who  was  father  to  one  of  the  bankrupt  partners  Voting  for 
of  the  sequestrated  company,  and  that  the  debt  on  which  he  voted 
was  itself  liable  to  suspicion  (a)  ;  that  the  creditor  made  affidavit 
that  A.  and  B.  as  a  company,  and  the  individual  partners,  were  in- 
debted to  him ;  and  that  he  held  no  one  but  the  said  A.  and  B.  bound 
for  the  debt,  but  did  not  depone  that  he  held  the  individual  partners, 
as  well  as  the  said  A.  and  B.,  bound  for  the  debt  (b). 

When  a  single   individual  carried  on  business  at  two  places  Miscellaneous 

.  t    T  cases. 

under  different  firms,  and  separate  sequestrations  were  awarded,  it 
was  held  that  a  claim  was  in  proper  form  which  described  the 
bankrupt  as  carrying  on  business  under  the  two  firms,  and  entitled 
to  a  vote,  notwithstanding  it  deducted  the  value  of  the  obligation 
of  the  other  firm  (c).  When  the  affidavit  bore  that  the  debt  was 
due  by  a  company,  and  William  Carmichael  as  its  sole  surviving 
partner,  whereas  the  name  was  Malcolm  Carmichael,  it  was  doubted 
whether  the  creditor  was  entitled  to  vote  (d).  A  bank-agent,  not 
being  the  principal  officer  of  the  bank,  is  not  entitled  to  vote  as 
representing  the  bank  (e).  It  is  thought,  however,  that  he  is  en- 
titled to  do  so  in  respect  of  a  debt  due  to  the  branch  of  which 
he  is  manager  (/).  A  claim  by  a  railway  company  to  vote  on  a 
debt  composed  of  unpaid  calls  was  disallowed ;  the  debt  not  being 
vouched  by  production  of  the  register  of  shareholders,  and  the 
minutes  of  the  directors  making  calls  (g).  A  creditor  is  not  en- 
titled to  vote  on  a  debt  contracted  by  a  surviving  partner  of  a  firm 
in  the  company  name  after  dissolution  (/i);  nor  on  claims  which 
appear  to  have  been  manufactured  in  collusion  with  the  company 
on  the  eve  of  sequestration  (^). 

Instead  of  the  ordinary  bond  of  caution  for  the  intromission  and  Bond  of 

.  caution. 

conduct  of  the  trustee,  the  creditors  may,  ir  they  see  fat,  accept 
the  bond  of  a  guarantee  society  (sec.  72).     The  form  of  such  bond 

(a)  Furlong  v.   M'Nair,   1809,  15  (e)    Anderson  v.   Monteith,  supra; 

F.  C.  142.    This  case  was  compromised  Campbell  ■  v.    Myles,     1853,     15    D. 

on  appeal,  2  Bell's  Com.  366,  note  8.  685. 

(V)  M'CubUuY.  Turnbull,  1850,  12  (/)  Bonar  v.  Liddell,  3  D.  880. 

D_  1123.  (g)  Kinnear  v.   Low,  1849,  12  D. 

(c)  Cullen  V.  M'Farlane,  1842,  4  D.  66. 

1522.  (A)  Gordon  v.  M'CuhUn,  1851,  18 

(d)  Anderson  v.  Monteith,  1847,  9      D.  1154. 

D.  1432.     See  M'CubUn  v.  Turnbull,  (i)  Cullen  v.  M'Farlane,  1842,  4  D. 

1850,  12  D.  1123.  1522. 

3  D 
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Bond  of 
caution. 


Removal 
of  trustee, 


and  of  com- 
missioners. 


is  the  same  with  that  given  in  the  Act  for  an  individual  cautioner, 
substituting  the  name  or  style  by  which  the  society  undertakes 
obhgations.  It  has  been  properly  suggested  that  the  draft  bond 
should  be  laid  before  a  meeting  of  creditors,  so  that  they  may  decide 
whether  to  accept  it  or  not  (a). 

The  provisions  for  the  removal  of  the  trustee  are  the  same  as 
in  the  sequestration  of  an  individual  (sec.  74).  The  following 
case  may,  however,  be  noticed.  The  same  person  was  elected 
trustee  on  the  estate  of  a  copartnery,  and  on  those  of  its  two 
partners;  and  at  a  subsequent  meeting  a  vote  was  taken  for  his 
removal  from  oiSce  on  all  the  three  estates.  It  was  afterwards 
held  by  the  Court,  that  though  no  objection  had  been  taken  at  the 
time  to  the  mode  of  voting,  it  was  still  competent  to  consider 
whether  the  proceeding  had  been  regular ;  and  that  as  the  taking 
of  one  vote  for  the  removal  of  the  trustee  from  all  his  three  offices 
was  irregular,  the  whole  procedure  was  null  and  void  (p). 

The  procedure  for  the  appointment  and  removal  of  commis- 
sioners presents  no  peculiarities;  it  being  kept  in  view  that  no  one  is 
eligible  as  a  commissioner  who  is  disqualified  as  a  trustee  (sec.  75). 


RIGHTS  AND  DUTIES  OF  TRUSTEE. 


Realization 
of  estate. 


Distinction 
between  cor- 
porations and 
otlier  com- 
panies. 

Unincorpo- 
rated com- 
panies. 


The  Act  provides  that  the  trustee  shall  manage,  realize,  and 
recover  the  estate  belonging  to  the  bankrupt,  wherever  situated, 
and  convert  the  same  into  money  according  to  the  directions  given 
by  the  creditors ;  and  in  the  absence  of  such  directions,  with  the 
advice  of  the  commissioners  (sec.  72).  He  is  further  required  to 
lodge  all  monies  which  he  recovers  in  such  bank  as  the  majority  of 
the  creditors  may  appoint ;  and  in  default  of  such  appointment,  in 
any  joint-stock  bank  of  issue  in  Scotland  in  which  he  is  not  an 
acting  partner,  manager,  or  cashier  (sec.  82). 

In  applying  these  provisions  to  the  case  of  sequestrated  com- 
panies, a  distinction  must  be  made  between  unincorporated  com- 
panies and  corporations. 

Firms  and  common  law  companies  are  dissolved  by  sequestration, 
and  must  therefore  be  wound  up  with  as  little  delay  as  possible,  as 

(o)  Kiiinear  on  Bank.  p.  95. 

(ft)  Stephen  v.  Myles,  etc.,  1863,  1  Macph.  866. 
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in  other  cases  of  dissolution.  Hence  it  is  the  duty  of  the  trustee  Unincor- 
to  convert  into  money  the  whole  company  estate,  of  what  kind  companies. 
soever  it  may  consist,  including  the  goodwill  of  the  business, 
with  as  much  despatch  as  is  consistent  with  the  interests  of  the 
creditors.  Until  this  can  be  accomplished,  it  is  his  duty  to  manage 
the  estate  with  the  advice  of  the  commissioners,  and  in  accordance 
with  the  directions  of  the  creditors.  This  right  of  management, 
however,  refers  merely  to  management  for  the  purpose  of  winding 
up  and  realization  in  a  proper  manner.  Anything  beyond  this  is 
plainly  ultra  vires.  Thus,  to  continue  the  company  business  by 
entering  into  new  engagements  or  transactions  with  the  view  of 
increasing  dividends,  appears  to  be  incompetent  even  though  autho- 
rized by  all  the  creditors.  To  allow  of  this  would  be  to  defeat 
the  objects  of  sequestration,  and  to  sanction  the  creation  of  an 
indefinite- trust.  The  partners  have  no  right  to  interfere  with  the 
management,  which  is  placed  entirely  under  the  control  of  the 
creditors.  If,  indeed,  a  partner  could  show  that  the  creditors  were 
actuated  by  corrupt  motives  or  gross  recklessness,  plainly  destruc- 
tive of  anv  residue  which  might  otherwise  remain,  he  would  no  doubt 
obtain  relief  from  the  Court  on  a  proper  representation.  But  this 
is  a  contingency  which  hardly  ever  presents  itself  (a). 

Corporations  proper  are  not  dissolved  by  sequestration ;  and,  Corpor.itions. 
therefore,  when  such  associations  are  sequestrated,  the  provisions 
now  under  consideration  receive  a  different  application.  When  the 
corporation  is  discharged,  it  continues  to  go  on  as  before;  and  even 
during  the  sequestration  the  rights  of  creditors,  and  consequently 
of  the  trustee  in  the  management  and  realization  of  its  estate,  are 
much  more  limited  than  in  the  case  of  unincorporated  associations. 
The  right  to  realize  extends  only  to  that  part  of  the  estate  which  is 
attachable  by  the  diligence  of  creditors,  and  does  not  therefore  affect 
property,  the -possession  and  use  of  which  is  necessary  for  carrying 
out  the  purposes  for  which  the  corporate  rights  were  conferred,  or 
which  the  corporation  may  be  said  to  hold  as  it  were  in  trust  for 
public  objects.  Thus  it  would  not  be  competent  for  creditors  to 
sell  the  jail  and  town-house  with  its  steeple  and  bell,  or  the  petty 
customs  of  a  royal  burgh  which  had  been  sequestrated  (b)  ;  or  for 

(a)  See,  however,  Burt  v.  Bell,  1863,  1  Macp.  382. 
(J)  Phin  V.  Mags,  of  Auchtermuchty,  1827,  5  S.  C44. 
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Corporations. 


Registered 
companies. 


the  creditors  of  a  railway  company  whose  estates  had  been  seques- 
trated, to  dispose  of  the  line,  the  viaducts,  or  the  stations.  The 
sequestration  should  seem  in  such  case  to  attach  that  revenue  or  pro- 
perty only  which  would  in  ordinary  circumstances  be  available  for 
payment  of  dividends,  or  was  not  absolutely  necessary  for  carrying 
out  the  public  purposes  for  which  the  corporate  privileges  had  been 
conferred.  In  determining  how  far  the  creditors  and  the  trustee  by 
whom  they  are  represented  are  entitled  to  interfere  in  the  manage- 
ment of  corporations,  the  same  principles  must  be  kept  in  view. 
Their  right  of  management  appears  to  be  restricted  to  such  property 
or  estate  as  is  subject  to  diligence,  as  these  exist  at  the  date  or 
accrue  in  the  course  of  the  sequestration.  Thus  the  trustee  and 
commissioners  on  the  sequestrated  estates  of  a  royal  burgh  would 
not  supersede  the  magistrates  in  the  discharge  of  their  proper 
functions ;  nor  could  they,  in  the  case  of  a  sequestrated  rail- 
way, oust  the  chairman  and  board  of  directors,  or  acquire  the 
powers  which  the  special  act  has  vested  in  general  meetings.  In 
all  these  respects  the  proper  officers  of  the  corporation  continue 
to  discharge  their  functions  during  the  sequestration  in  the  same 
way  as  they  did  before  it  was  awarded,  and  as  they  will  do  after 
it  is  brought  to  an  end.  If,  indeed,  it  could  be  shown  that  the 
corporation  was  abusing  its  powers  of  management  to  the  detri- 
ment of  the  estate  available  for  creditors,  the  latter  through  their 
trustee  would  no  doubt  be  entitled  to  apply  for  the  intervention  of 
the  Court. 

Corporations  erected  by  registration  are  in  a  somewhat  different 
position.  They  are  not  erected  by  the  direct  action  of  the  Legis- 
lature or  of  the  Crown,  and  they  cannot  be  said  to  hold  their  cor- 
porate property  for  public  purposes :  such  privileges  as  they  possess 
are  conferred  primarily  for  the  benefit  of  their  members, — any 
advantage  to  the  public  being  only  remote  and  contingent.  Never- 
theless there  is  no  authority  for  holding  that  they  can  be  dissolved 
by  sequestration ;  and  it  is  therefore  at  least  very  doubtful  whether 
a  sale  under  sequestration  of  such  part  of  their  estates  as  would 
practically  bring  about  a  dissolution  is  competent.  Its  incom- 
petency is  the  more  probable,  when  it  is  remembered  that,  in  the 
Winding-up  Act,  the  Legislature  has  provided  a  mode  of  procedure 
by  which  such  companies  may  be  regularly  dissolved,  and  their 
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whole   estate   realized   and   distributed   for   the   benefit    of   their 
creditors. 

Except  in  so  far  as  affected  by  the  principles  to  which  allusion  Vesting  of 
has  just  been  made,  the  right  of  the  trustee  in  the  bankrupt  estate  trustee™ 
of  companies  is  the  same  as  in  that  of  individuals.  The  act  and 
warrant  of  confirmation  ipso  jure  transfer  to  and  vest  in  him  the 
whole  property  belonging  to  the  bankrupt  as  at  the  date  of  the 
sequestration  (see  provisions  of  sec.  102) ;  and  all  estate  acquired 
by  the  bankrupt  subsequent  to  the  date  of  the  sequestration,  and 
before  a  discharge  has  been  obtained,  are  held  as  transferred  to  and 
vested  in  the  trustee  as  at  the  date  of  the  acquisition,  the  procedure 
for  vesting  such  acquisitions  in  the  trustee  being  by  petition  to  the 
Lord  Ordinary  (sec.  103).  The  bankrupt  is  bound,  if  required,  to 
grant  all  deeds  necessary  for  recovering  his  property  and  feudally 
vesting  his  real  estate  in  the  trustee.  The  trustee  may  also  com- 
plete feudal  titles  in  his  own  person,  in  the  same  way  as  the  bank- 
rupt might  have  done  (sec.  105). 

In  applying  these  provisions  to  companies  whose  estates  are  Feudal  pro- 
sequestrated,  attention  must  be  given  to  the  following  considera- 
tions : — When  feudal  property  is  held  directly  by  a  corporation, 
and  is  subject  to  the  diligence  of  its  creditors,  it  will  pass  to  the 
trustee  in  the  same  way  as  if  the  bankrupt  were  an  individual. 
If,  again,  as  is  the  case  in  all  incorporated  companies  and  in  some 
corporations,  the  feudal  property  is  held  by  trustees  for  the  com- 
pany, it  does  not  appear,  that  the  act  and  warrant  would  have  the 
effect  ipso  facto  of  transferring  both  the  feudal  right  and  the 
beneficial  interest — that  is,  the  legal  as  well  as  the  equitable  estate 
— to  the  trustee.  To  produce  this  effect,  some  jtidicial  procedure 
would  appear  necessary ;  otherwise,  in  the  event  of  the  company's 
beneficial  interest  not  being  co-extensive  with  the  legal  estate, 
great  complication  would  ensue,  as  the  trustee  in  the  sequestra- 
tion would  become  trustee  for  others  than  the  creditors  of  the 
bankrupt  (a). 

It  may  be  observed,  that  latent  rights  and  equities  affecting  Property 
the  estates  of  a  sequestrated  company,  or  the  separate  estate  of  a 
sequestrated  partner  in  ships,  will  not  be  regarded  when  ex  facie 

(a)  See,  as  to  this,  Lindsay  v.  Giles,  1844,  6  D.  771  ;  Lindsay  v.  Davidson, 
1853,  15  D.  583. 
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the  property  appears  to  be  that  of  the  bankrupt.  Thus,  three  per- 
sous,  who  carried  on  a  joint  trade  of  shipping  goods,  were  registered 
as  part  owners  of  the  vessels  belonging  to  the  concern ;  each  in  the 
proportion  of  a  third  share  of  each  vessel.  One  of  the  partners 
having  become  bankrupt,  and  having  been  sequestrated,  it  was 
held,  in  a  question  between  his  triistee  and  the  other  partners,  that 
as  the  vessels  had  not  been  registered  in  name  of  the  company  as 
partnership  property,  and  as  the  shares  of  the  bankrupt  partner 
stood  in  the  register  in  his  own  name  individually  as  part  owner, 
they  passed  absolutely  to  his  trustee,  and  his  copartners  were  not 
entitled  to  claim  them  as  company  property  in  virtue  of  the  terms 
of  the  deed  of  copartnery,  which  provided  that  the  share  of  any 
partner  becoming  bankrupt  should  accrue  to  the  other  partners  on 
payment  of  the  value  (a).  And  where  certain  shares  of  a  ship  were 
registered  in  the  name  of  a  party  individually,  it  was  held  incom- 
petent to  prove  in  a  sequestration  that  they  were  the  property  of  a 
company  of  winch  he  was  partner  (6).  The  ground  of  these  deci- 
sions was,  that  by  the  Shipping  Acts  parties  who  are  members  of  a 
company,  and  wish  to  hold  their  shares  in  vessels  as  a  company, 
may  register  in  the  company  name ;  and  that  the  fact  of  their  not 
doing  so  is  to  be  taken  as  conclusive  evidence  that  they  did  not 
intend  the  shares  to  be  held  in  this  manner. 
Latent  trusts.  When  a  party  holds  shares  in  a  company  in  trust  for  others, 

they  are  not  attachable  by  the  trustee  in  his  own  sequestration, 
but  belong  to  his  cestuique  trust  (c).  But  where  a  person  holds 
the  shares  only  in  latent  trust,  so  that  the  trust  does  not  appear 
in  the  company  books,  the  creditors  of  such  person  are  preferable 
to  the  claims  of  the  cestuique  trust  (d). 

One  of  two  joint-tenants  assigned  to  the  other  his  share  in  a 
lease,  which  formed  part  of  the  partnership  stock,  in  security  of 
a  debt.  The  cedent,  however,  continued  in  possession,  and  the 
assignation  was  not  formally  intimated  to  the  landlord  till  within 
sixty  days  of  the  cedent's  bankruptcy.     In  a  competition  with  the 

(a)  M'Arthur  v.  M'Brair,  1844,  6  {d)  Somervails  v.    Kedfearn,  1813, 

D.  1174.  5  Pat.  App.  707,  1  Dow  50,  rev.  1805, 

(J)  Ord  V.  Bart07i,  1846,  8  D.  1011.  M.  No.  3,  Appx.  Per.  and  Real;  Ait- 

See  also  Calder  v.  Miller,  1824, 3  S.  253.  wood  v.  Kinnear  and  Sons,  1832,  10  S. 

(c)  Gordon v.Cheyne,\S24:,2S. 566;  817;  Burns  v.  Lawrie's  Trs.,  1840,  2 

Dinijwall  V.  ArComhie,  1822,  1  S.  431.  D.  1348. 
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creditors  of  the  cedent,  it  was  held  that  in  the  circumstances  the  Latent  trusts. 
assignee  was  entitled  to  be  preferred ;  intimation  not  being  neces- 
sary to  complete  an  assignation  of  his  share  by  one  partner  to  the 
only  other  partner,  unless  the  assignation  is  not  at  once  acted  upon, 
and  the  notice  that  it  is  intended  to  be  acted  upon  for  the  future 
being  sufficient.  It  was  made  a  question  in  this  case,  whether, 
when  a  lease  is  assigned  to  the  landlord,  intimation  is  necessary  to 
complete  the  right  as  against  the  tenant's  creditors  (a). 

Where  shares  had  been  purchased  by,  but  not  delivered  to, 
parties  who  afterwards  were  sequestrated  and  discharged,  and 
got  a  reconveyance  of  their  estates,  and  it  then  came  out  that 
the  purchase  had  truly  been  made  in  trust  for  another :  it  was 
held  that  the  cestuique  trust  was  entitled  to  them,  and  that  he 
was  not  excluded  by  the  right  having  been  transferred  to  the 
trustee  in  the  sequestration,  and  by  the  reconveyance  to  the 
'bankrupts  (b). 

In  further  illustration  of  what  falls  under  the  trustee's  right,  Miscellaneous 

^  cases  illustra- 

the  following  cases  may  be  referred  to  : —  tive  of  the 

/-vc  !•  -ii-ii  trustee's  right. 

One  of  two  partners  let  to  the  partnership  a  mill  with  large 
fixed  machinery,  and  assigned  to  it  the  smaller  machinery,  the 
value  to  be  placed  to  his  credit  in  the  partnership  books.  He 
afterwards  died  in  debt  to  the  company,  and  the  mill  with  appur- 
tenances was  sold ;  and  the  surviving  partner,  who  was  allowed  by 
the  lease  to  continue  lessee,  took  the  small  machinery,  and  paid  the 
full  rent  stipulated  for.  On  his  becoming  bankrupt,  it  was  held 
that  his  trustee  was  not  entitled  to  appropriate  the  larger  machinery 
as  company  property,  and  to  obtain  repetition  of  the  rent  paid 
since  the  death  of  the  other  partner,  in  so  far  as  might  effeir  to 
this  machinery  (c).  In  security  of  advances,  a  company  granted  an 
order  on  the  agent  through  whom  they  consigned  goods  to  a  foreign 
house  for  payment  of  the  proceeds  of  certain  consignments.  The 
order  was  intimated  to  the  agent,  but  the  company  was  sequestrated 
before  he  received  the  proceeds.  It  was  held,  that  as  the  agent 
was  not  debtor  to  the  company  at  the  date  of  the  intimati6n,  and 

(a)  Russell  v.  Earl  of  Breadalbane,  (h)  Stirling  and  Sons  v.  Stirling  and 

1825,  1 W.  and  S.  620,  and  1831,  5  W.      Robertson,  1822,  1  S.  545. 
and  S.  266.  (c)  Cox  v.  Stead,  1833,  11  S.  672  ; 

afF.  1831,  7  W.  and  S.  497. 
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as  the  proceeds  were  in  the  hands  of  the  consignees  at  the  date  of 
the  sequestration,  they  formed  part  of  the  company  estate,  and 
passed  to  the  trustee  in  the  sequestration  (a).  The  partner  of  a 
firm  was  appointed  factor  on  an  estate,  and  the  factory  transac- 
tions and  accounts  were  entered  in  the  books  of  the  firm.  On 
its  being  sequestrated,  it  was  held  that  the  trustee  was  not  en- 
titled to  a  debt  alleged  to  be  due  to  the  firm  as  factors,  since  it 
did  not  appear  that  the  firm  had  ever  been  recognised  as  holding 
that  character,  but  only  one  of  its  partners  as  an  individual  (b). 
A  party  bought  rum  lying  in  a  bonded  cellar,  in  the  joint  cus- 
tody of  the  owner  of  the  cellar  and  of  the  revenue  officer.  He 
granted  his  bill  for  the  amount,  and  got  an  order  for  delivery  from 
the  vendor,  which  he  intimated  to  the  owner  of  the  cellar,  who 
marked  the  name  of  the  vendee  as  proprietor.  After  selling  a  part 
of  the  rum,  the  vendee  became  bankrupt  without  paying  the  bill. 
In  a  question  with  his  creditors,  it  was  held  that  the  remaining 
part  of  the  rum  fell  under  his  bankrupt  estate,  and  could  not  be 
reclaimed  by  the  vendor  (c). 

As  a  general  rule,  when  a  person  is  sequestrated  as  one  of  the 
partners  of  a  firm,  all  debts  due  to  his  separate  estate  fall  under 
the  sequestration.  When,  however,  a  man  is  partner  of  two 
separate  firms,  and  he  is  sequestrated  as  partner  of  one  of  them, 
this  rule  does  not  hold  good  in  relation  to  debts  due  to  him  as 
member  of  the  other  firm  (d). 

When  a  company  is  sequestrated,  but  the  partners  are  not 
sequestrated  as  individuals,  and  pending  the  sequestration  a  partner 
makes  an  acquisition  which,  if  the  company  were  still  solvent  and 
carrying  on  business,  would  in  terms  of  the  copartnery  have  been 
virtually  acquired  for  the  partnership,  it  is  very  doubtful  whether 
such  acquisition  would  fall  under  the  trustee's  right. 

Subjects  improperly  included  in  the  sequestration  may  be  struck 
out  by  application  to  the  Lord  Ordinary  (sec.  104). 

The  trustee  is  entitled  to  set  aside  any  deed  or  alienation  by  the 

company  or  its  partners  which  is  voidable  at  common  law  or  by 

(a)   Pearson,    Wilson,    and   Co.  v.  (d)  Stein's  Assignees  y.  WClumpha's 

■Brock,  1842,  4  D.  1509.  Trs.,  1831,  9  S.  432.     See  Dennistoun 

(6)  Mabon  v.  Christie,  1844,  6D.619.      v.  NewUgging,  1829,  8  S;  168  ;  Young, 

(c)  Spence  v.  Auchie,  1810,  5  Pat.      Ross,  and  Richardson  v.  Muir,  1824,  2 


App.  291,  rev.  M.  14226. 


S.  App.  25. 
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statute.     Such  deeds  and  alienations  may  be  set  aside  either  by  Power  of  trus- 
way  of  action  or  exception  (sees.  10  and  11).  •  Some  cases  of  this 
description  have  already  been  noticed. 

The  other  rights  and  duties  of  the  trustee  are  substantially  the 
same  as  when  an  individual  is  sequestrated,  and  do  not  require 
special  notice. 

LIABILITIES  OF  TKUSTEE  AND  COMMISSIONEES. 

Under  this  heading  the  following  cases  may  be  noticed  : — 
By  sec.  83  it  is  provided,  that  a  trustee  keeping  in  his  hands  consequences 
any  sum  exceeding  £50  belonging  to  the  estate  for  more  than  ten  conduct  of 
days,  shall  incur  heavy  personal  interest  to  the  creditors,  and  that    ™^  '^^  ^ "' 
unless  the  money  has  been  so  kept  from  innocent  causes  he  shall 
be  liable  to  dismissal  without  remuneration.     Under  a  similar  pro- 
vision in  a  former  Act,  it  was  held  that  when  a  trustee  on  the 
estates  of  a  company  and  of  the  individual  partners  had  employed 
the  proceeds  of  the  estate  of  one  of  the  partners  in  defraying  the 
expenses  of  the  management  of  the  company  estate,  he  was  not 
liable  as  for  retaining  the  funds  in  his  own  hands  (a). 

When  sequestration  of  the  estates  of  a  coal  company  had  been 
recalled  and  the  company  reinvested,  a  remit  was  made  from  the 
House  of  Lords  to  the  Court  of  Session,  to  consider  whether  the 
trustee  and  commissioners  in  the  sequestration  were  not  personally 
liable  in  damages  to  the  company  for  wilful  mismanagement  of 
a  coal  mine,  part  of  the  estate,  whereby  its  value  had  been 
deteriorated.  Lord  Eldon  intimated  an  opinion  that  they  were 
liable  (6). 

DUTIES  OF  THE  BANKRUPT. 

It  is  the  duty  of  the  bankrupt  to  deliver  to  the  clerk  of  the  Bankrupt  must 

.,,.  »,  »,,  „,.        ™.  gi'^e  assistance 

meeting  tor  the  election  oi  the  trustee  a  lull  state  oi  his  aftairs,  and  andinforma- 
to  give  any  assistance  and  information  which  may  be  required.    He 
is  also  bound  to  execute  such  deeds  as  may  be  requisite  for  the 
recovery  of  his  estate  (sec.  81).     In  the  case  of  companies,  whether 

(a)  Ferrier  v.  Berry,  1835,  13  S.  (6)   Wilson   v.  Alexander,   1807,  5 

1081.  Pat.  App.  182,  rev.  M.  13968. 
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corporate  or  unincorporate,  these  duties  devolve  on  the  members  or 
partners,  in  so  far  as  within  their  power. 
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Nature  of 
examination. 


EXAMINATION  OF  BANSEUPT. 

The  bankrupt  is  bound  to  attend  for  his  examination  on  the  day 
appointed  by  the  Sheriff  (sec.  87) ;  and  this  may  be  enforced  by  a 
warrant  from  the  Sheriff  for  his  apprehension  (sec.  88).  When 
the  bankrupt  is  in  any  part  of  Great  Britain  or  Ireland  other  than 
Scotland,  this  warrant  may  be  obtained  from  the  Lord  Ordinary 
(sec.  89).  An  order  may  also  be  made  for  the  examination  of  the 
bankrupt's  wife  and  family,  clerks,  servants,  factors,  law-agents, 
and  others,  who  can  give  information  relative  to  his  estate.  The 
allowance  of  ordinary  witnesses  must,  however,  be  given  in  the  case 
of  all  persons  other  than  the  bankrupt  (sec.  90).  It  is  to  be  ob- 
served, that  this  Act  contains  no  power  to  bring  up  for  examination 
persons  other  than  the  bankrupt  not  found  in  Scotland. 

The  examination  is  on  oath,  or  its  equivalent  as  provided  in  the 
statute ;  and  the  parties  examined  must  not  only  answer  all  per- 
tinent questions,  but  produce  all  documents  properly  called  for, 
under  pain  of  imprisonment  (sees.  91,  92,  93). 

When  a  company  or  corporation  is  sequestrated,  these  provisions 
apply  to  the  individual  partners  or  members,  and  to  all  connected 
with  them  or  with  the  concern,  as  in  the  case  of  individuals. 

The  partners-in-trade  of  a  bankrupt,  though  not  in  the  business 
in  respect  of  which  he  is  sequestrated,  are  persons  within  the  mean- 
ing of  the  Act  as  capable  of  giving  information  relative  to  his 
estate,  and  they  cannot  escape  examination  by  a  dissolution  of  the 
partnership  subsequent  to  the  bankruptcy,  though  prior  to  the 
sequestration  (a).  Where  a  bankrupt  had  been  at  one  time  part- 
ner of  a  concern  which  was  since  dissolved,  the  trustee  on  his 
sequestrated  estate  was  allowed  to  inspect  and  take  excerpts  from  the 
company  books  at  sight  of  a  commissioner,  in  so  far  as  the  bank- 
rupt had  interest  (b)  ;  and  a  party  examined  as  connected  with  the 
affairs  of  a  banking  company  was  ordained  to  give  inspection  to  the 
Sheriff  of  books  in  his  possession,  and  not  merely  of  excerpts  from 


(a)  Rohertson's  Trs.  v.  Oughterson, 
1827,  5  S.  748. 


(6)  Salmon  v.  7'odd's  Trs.,  1823,  2 
S.  285. 
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them  of  accounts  relative  to  its  affairs,  and  was  afterwards  ordered  Nature  of 

,  111  1  /   \  examination. 

to  deliver  the  books  to  the  trustee  (a), 

A  party  alleged  to  be  partner  of  a  company  whose  estates  are 
sequestrated,  is  not  bound  to  answer  any  questions  tending  to  prove 
that  he  is  a  partner  (6). 

When  an  application  is  made  for  the  examination  of  factors, 
office-bearers,  servants,  or  the  like,  falling  under  the  category  of 
conjunct  and  confident  persons,  it  is  not  necessary  to  state  why  they 
can  give  the  desired  information,  even  though  they  are  not  partners 
of  the  concern  (c).  But  when  the  party  proposed  to  be  examined 
is  not  conjunct  and  confident,  it  would  rather  appear  that  some 
reasons  must  be  given  ;  and  the  mere  fact  that  the  bankrupt  held 
shares  in  a  joint-stock  company  was  found  not  to  be  sufficient  to 
render  the  managers  and  directors  liable  to  examination  regarding 
the  state  of  its  affairs  (d). 

On  the  bankruptcy  of  a  company,  the  oath  of  one  of  the  part- 
ners was  allowed  to  be  taken  to  prove  that  certain  bills  had  been 
returned  to  him,  not  for  behoof  of  the  company,  but  in  trust  for 
the  guarantors  of  the  company  (e). 

Persons  conjunct  and  confident  with  the  bankrupt,  whether 
company  or  individual,  must  answer  pertinent  questions,  even 
though  bearing  on  their  own  claims  (/).  But  creditors  cannot  be 
examined  merely  in  relation  to  their  own  claims  (g). 

When  a  company  is  sequestrated,  every  latent  partner  must,  on  Duty  of  latent 
or  before  the  day  appointed  for  examination  of  the  known  partners,  ^^"^  '^^'^^' 
intimate  to  the  trustee  that  he  is  a  partner ;  and  if  he  fail  to  do  this, 
he  forfeits  the  benefits  or  privileges  of  the  Act,  unless  in  an  appli- 
cation for  the  same  he  shall  satisfy  the  Lord  Ordinary  or  the  Sheriff 
that  the  omission  arose  from  an  innocent  mistake,  ignorance  of  the 

(a)  Dundas  v.  Belch,  1806,  2  Bell's  commented  on.  See  also  Paul  v.  Rohh, 

Com.  398  note  2.  1855,  17  D.  457  ;  Bobbie  v.  Johnstone, 

(6)  Belch,  1805,  2  Bell's  Com.  399,  etc.,  1860,  22  D.  1113. 
note  2.     See  also  Belch,  1806,  2  Bell's  (e)  M'Dowal  and  Gray  v.  Annand 

Com.  399,  note  4  ;  Smith  v.  Pullar,  and  Colquhoun's  Assignees,  1776,  2  Pat. 

1820,  2  Mur.  342  ;   Wright  v.  Winter,  App.  387. 
1852,  24  Jur.  230.  (/)  Pollock  v.  King,  1844,  7  D.  172 ; 

(c)  Burnet  \.  Calder,1855, 17  D.933.  Sawers  v.  Balgarnie,  1858,  21  D.  153; 

(rf)  Ridpath  V.  Forth  Marine  Insur-  A.  B.  v.  Binny,  1858,  20  D.  1058. 
ance  Co.    1844,  6  D.  1438.     But  see  (j)  Ridpath  v.  Forth  Marine  In- 

last  case,  in  which  this  decision  was  surance  Co.,  supra. 
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penalties. 


proceedings,  or  reasonable  misconception  as  to  his  liability  as  a 
partner;  and  unless  he  then  follow  out  all  necessary  steps  for 
remedying  as  far  as  possible  the  loss  and  inconvenience  arising 
therefrom  (sec.  94). 

If  the  bankrupt  does  not  make  a  fair  surrender  of  his  estate, 
disposes  of  or  conceals  his  funds,  or  is  guilty  of  fraudulent  bank- 
ruptcy, he  may  be  proceeded  against  in  terms  of  law,  in  so  far  as 
authorized  by  a  majority  of  the  creditors  (sec.  97).  If  any  person, 
examined  under  the  statutory  provisions,  is  guilty  of  perjury,  he 
may  be  prosecuted  criminally  at  the  instance  of  the  public  prose- 
cutor, or  at  that  of  the  trustee  with  concurrence  of  the  former, 
provided  that  in  the  latter  case  the  prosecution  is  authorized  by  a 
majority  of  the  creditors.  The  consequences  of  conviction  are,  that 
the  accused,  in  addition  to  the  punishment  awarded,  forfeits  to  the 
trustee  for  behoof  of  the  creditors  his  whole  claims  and  interests 
in  the  estate  to  be  distributed  in  the  sequestration,  and  if  it  be 
closed,  in  a  multiplepoinding  (sec.  178).  If  the  Accountant-General 
has  good  reason  to  suspect  fraudulent  conduct  on  the  part  of  the 
bankrupt,  he  is  entitled  to  give  information  to  the  public  prosecutor, 
who  thereupon  proceeds  as  he  deems  proper  (sec.  162).  In  the 
case  of  companies,  all  these  provisions  apply  mutatis  mutandis  to  the 
partners,  office-bearers,  and  others  connected  with  the  company. 


ALLOWANCE  TO  BANKRUPT. 


Allowance 
to  partners. 


The  same  allowance  may  be  made  to  each  partner  of  a  seques- 
trated company  as  to  an  individual  bankrupt  (sec.  78). 


CALLING  AND  PROCEDURE  AT  MEETINGS. 


Notice  of 
meetings,  to 
whom  given. 


In  sending  notice  of  meetings  of  creditors,  care  must  be  taken 
when  the  creditor  is  a  corporation  that  the  notice  is  transmitted  to 
the  proper  official,  whoever  that  may  be,  who  by  virtue  of  the  in- 
corporating instrument  is  entitled  to  receive  such  notice  on  behalf 
of  the  corporation.  In  the  case  of  private  firms,  notice  to  any 
active  partner  is  notice  to  the  concern.  In  the  case  of  common 
law  companies  managed  by  officials,  notice  to  a  member  is  not 
notice  to  the  company,  for  he  holds  no  agency  for  this  purpose. 
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The  notice  should  be  given  to  the  secretary  or  other  managing 
ofBcial.  In  voting  and  other  procedure  at  meetings,  the  proper 
person  to  represent  a  company  is  one  holding  the  necessary  agency 
by  implication  or  by  special  mandate  (see  sec.  25). 

DISCHARGE  OF  BANKRUPT. 

An  offer  for  a  composition  may  be  made  to  the  creditors  by  the  Discharge  on 
bankrupt  or  his  friends ;  and  in  the  case  of  a  company,  one  or 
more  of  the  partners  may  offer  such  composition  with  security  for 
payment.  If  such  offer  is  accepted  and  approved  of,  the  bankrupt 
will  in  due  course  be  discharged.  It  must  be  observed,  however, 
that  the  mere  fact  that  a  creditor  entertains  this  offer  does  not  bar 
personal  diligence  at  his  instance  against  the  bankrupt  until  the 
offer  is  finally  accepted  (a) ;  so  that  the  partner  of  a  sequestrated 
company  would  in  such  circumstances  still  remain  liable  to  be  pro- 
ceeded against  for  a  company  debt. 

Where,  in  the  sequestration  of  a  company,  one  of  the  partners 
was  apprehended  and  committed  for  trial  on  a  charge  of  fraudulent 
bankruptcy,  after  the  bond  of  caution  for  the  composition  had  been 
executed,  but  before  it  was  approved  of  by  the  Sheriff,  it  was  held 
that  the  cautioners  were  entitled  to  resile  and  state  objections  before 
the  Sheriff  (b). 

It  is  contrary  to  practice  to  discharge  a  company  or  firm;  the  part-  Foi-m  of 
ners  only  are  discharged  (c).   There  is  nothing,  however,  incompetent  discharge. 
in  such  a  discharge,  and  it  seems  the  proper  course  in  corporations. 

Where  the  partners  of  a  company  are  sequestrated  not  only  as  Effects  of 
partners,  but  as  individuals,  a  discharge  to  the  company,  or  to  them  with  its  nature. 
as  partners,  does  not  discharge  them  as  individuals  (d). 

A  discharge  as  partner  of  one  company,  both  as  a  partner  and 
an  individual,  does  not  liberate  from  debts  contracted  as  partner  of 
another  company  (e) ;  and  it  is  doubtful  whether  a  discharge  in 
the  sequestration  of  an  individual  is  a  good  defence  against  liability 
for  the  debts  of  a  company  of  which  he  is  a  partner. 

(a)  Neilson  v.  Russell,  1843,  5  D.  (d)  Melliss  v.  Royal  Bank,  1815,  18 

475.  F.  C.  464. 

(h)  Ironside  v.  Gray,  1841,  4  D.  629.  (e)  Lindsay  v.  Clelland,  1844,  6  D. 

(c)  Steel  and  Co.,  1855,  18  D.  34.  412. 


798  SEQUESTRATION.  [Book  V. 

Effects  of  A  mercantile  company,  who  held  a  cash  credit  from  a  bank, 

withitTnatam  which  they  had  fully  exhausted,  became  insolvent,  and  executed 
a  trust  deed  for  behoof  of  creditors.  The  cautioners  for  the  com- 
pany in  the  cash  credit  agreed  to  relieve  its  estate  of  any  claim  by 
the  bank,  or  by  themselves  as  cautioners.  Thereafter,  in  a  question 
with  the  trustee  on  the  sequestrated  estate  of  one  of  the  cautioners, 
it  was  held  that  not  only  the  company,  but  also  the  partners,  were 
fully  discharged  of  all  obligations  under  the  cash  credit  (a). 

A  discharge  may  be  granted  to  an  individual  partner  without 
discharging  the  firm  (b)  ;  and  a  discharge  on  a  composition  contract 
has,  in  respect  of  no  objection,  been  granted  to  the  sole  constituent 
members  of  a  sequestrated  company,  both  as  partners  and  as  indi- 
viduals, and  the  sequestration  at  the  same  time  declared  to  remain 
effectual  as  to  the  company  and  its  effects  (c). 
Effect  of  Eng-  ggg  ^he  case  of  Hunter  v.  Evans,  Foster,  and  Lanqton  (d),  as  to 

lisn  certmoate.  '  '  ./  \   /' 

the  effect  of  a  certificate  under  a  commission  of  bankruptcy  in  favour 
of  a  party  as  an  individual,  in  discharging  him  from  liability  for  a 
bill  granted  subsequently  by  a  company  of  which  he  was  a  partner, 
and  from  which  he  had  retired  without  notice. 

A  certificate  under  an  English  commission  of  bankruptcy  is  as 
effectual  as  a  Scotch  discharge  to  protect  a  debtor  in  Scotland  (e). 
A  company  in  London  became  bankrupt  and  obtained  a  certificate 
and  discharge.  Some  years  after,  an  action  having  been  raised  by 
a  creditor,  who  had  ranked  and  been  paid  a  dividend  out  of  the 
estate,  against  the  remaining  partner  in  Scotland,  it  was  held  that, 
as  the  creditor  failed  to  prove  fraudulent  concealment  of  property 
on  the  part  of  the  remaining  partner,  the  discharge  and  certificate 
protected  him  (/). 

Where  the  partner  of  a  company  in  Scotland  obtained  a  certi- 
ficate under  a  commission  of  bankruptcy  issued  against  him  in 
England,  but  no  notice  was  given  that  he  was  not  to  continue  a 
partner,  and  he  thereafter  wrote  letters  in  the  company's  name,  the 

(a)  Sceaks  v.  Wigliton,  1852,  14  D.  (d)  1830,  9  8.  159. 

628.  (e)  Royal  Bank  of  Scotland  v.  Assig- 

(b)  Fraser,  1815,  18  F.  C.  381;  How  nees  of  Stein,  Smith,  and  Co.,  1813,  17 
V.  Bank  of  England,  1833,  12  S.  211.  F.  C.  72. 

(c)  Smith  v.  Jones,  1827,  5  S.  331.  (/)  Cathcart  v.  Blackwood,   1768, 
See  also  Hyde  and  McGregor,  1815,  18  2  Pat.  App.  100,  M.  4579. 

F.  0.  291  ;  Taylor,  1840,  2  D.  252. 
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Court  refused  to  pass  without  caution  a  bill  of  suspension  of  a  Effects  of 
charge  against  him   as  a  partner  of  the   company,  on  a  bill  of    '^°  ^^^^' 
exchange  granted  by  the  company  subsequent  to  his  bankruptcy 
and  discharge  (a). 

An  individual  partner  of  a  sequestrated  company  cannot  be 
discharged  while  the  sequestration  subsists  against  the  company,  on 
offering  a  slump  sum  towards  payment  of  the  company  debts,  instead 
of  a  composition  or  proportional  sum  per  pound  on  such  debts  (b). 

It  is  competent  to  approve  of  a  composition  offered  by  an  indi- 
vidual partner  to  his  own  private  creditors,  and  to  those  of  the 
company,  on  obtaining  the  statutory  consent,  and  also  that  of  the 
other  partners,  though  the  sequestration  still  proceed  as  to  such 
partners,  and  they  are  not  discharged  (c). 

A  judicial  discharge  of  a  sequestrated  company  declaring  one 
of  the  firm  duly  reinvested  in  the  company  estate,  entitles  him  to  do 
diligence  on  a  bill  which  belonged  to  the  late  company  (d). 

As  to  the  right  of  a  creditor,  who  had  not  lodged  an  aiSdavit 
valuing  securities,  to  object  to  a  discharge  of  partners  without  com- 
position, see  Addison  and  Sons  v.  Crabb  (e). 

CESSIO  BONOKUM. 

When  a  partner  seeks  to  obtain  the  benefit  of  the  cessio  Cessiommt 
bonorum,  he  must  sue  it  out  in  his  own  name  as  an  individual,  name  of  ^ 
A  summons,  in  which  he  appears  not  in  his  individual  capacity  but 
as  partner  of  a  company,  is  not  a  proper  form.  In  a  case  of  a 
special  nature,'  where  two  persons  who  had  been  copartners,  and 
who  called  all  the  creditors  of  the  partnership,-  raised  only  one 
summons,  in  which  they  concluded  for  decree  both  in  their  indivi- 
dual capacity  and  as  partners  of  the  concern,  the  Court  granted 
decree,  but  expressed  grave  doubts  as  to  the  propriety  of  the  pro- 
cedure (/).  When  companies  are  called  as  creditors,  care  must  be 
taken  that  service  is  made  upon  them  in  proper  form  (g). 

(a)  Hunter  v.  Evans  and  Co.,  1830,  (e)  1853,  25  Jur.  270. 

9  S.  159.  (/)   Hay  and  Miller,  1835,  13  S. 

(h)Dunlop  V.  Gei&,1813, 17  F.C.410.  644. 

(c)  Grant,  1811,  16  F.  0.  454.  {g)  Ainslie  v.  Ms  Creditors,  1831,  9 

(d)  Shand  and  Co.  v.  Winton,  1848,  S.  901. 
11  D.  162. 
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The  benefits  of  the  cessio  were  refused  to  a  partner  who  had 
granted  bills  in  name  of  the  company  for  his  own  use,  appro- 
priated money  paid  to  him  on  its  account,  and  kept  false  books  (a)  ; 
and  to  a  partner  who  had  destroyed  the  books  of  a  joint  adventure 
of  which  he  was  a  partner  (h). 

A  decree  of  cessio  was  held  not  to  protect  a  person  against  a 
call  for  the  losses  of  an  insurance  company  of  which  he  was  a 
partner,  and  for  which  he  had  incurred  liability  prior  to  the  decree, 
but  the  amount  of  which  was  not  ascertained  or  called  up  till  after 
its  date  (c). 


(a)  Johnstone  v.  Dougal  and  Laird, 
1822,  1  S.  854. 


(6)  Reid  v.  Kelso,  1826,  4  S.  406. 
(c)  Tulloch  V.  Pollock,  1847,  9  D.  682. 


SUPPLEMENTAL  CHAPTER  ON  RAILWAY 
COMPANIES. 

There  is  no  branch,  of  British  law  in  which  the  evils  incident  to  introductory 

obserrations. 

the  want  of  codification  are  more  severely  felt  than  in  that  relating 
to  railways.  From  the  time  when  railways  were  first  made  use  of 
foy  general  purposes  down  to  the  present  day,  the  statute-book  pre- 
sents a  continuous  stream  of  enactments,  amplifying,  explaining, 
correcting,  or  repealing  each  other ;  some  extending  over  the 
United  Kingdom,  others  restricted  to  England,  to  Scotland,  or  to 
Ireland;  some  apparently  applicable  to  an  entire  branch  of  the 
subject,  others  dealing  only  with  special  departments ;  and  not  a 
few  mixing  up  in  one  Act  provisions  having  little  or  no  connection 
with  each  other; — the  whole  forming  a  labyrinth  through  which 
the  practitioner  can  only  hope  to  thread  his  way  by  an  exercise  of 
the  greatest  attention  and  vigilance. 

To  obviate  these  difficulties  as  far  as  possible,  it  has  been 
thought  desirable  to  draw  attention  in  a  supplemental  chapter  to 
the  various  statutes  which  apply  to  railway  companies  in  Scotland, 
arranging  them  in  accordance  with  the  nature  of  the  subject,  and 
accompanying  them  with  such  observations  as  may  enable  the 
practitioner  to  lay  his  hand  on  the  particular  statute  in  which  the 
information  he  may  require  is  likely  to  be  found. 

FORMATION  OF  RAILWAT  COMPANIES. 

A  railway  company,  since  the  undertaking  generally  requires  Formation  of 
the  possession  of  extraordinary  privileges  and  aggressive  powers,  is 
commonly  formed  and  incorporated  by  special  act, — the  effect  of 
which,  when  obtained,  is  to  bring  the  company  under  the  operation 
of  certain  general  statutes  known  as  the  Consolidation  Acts.  Before, 

3  E 
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however,  the  special  act  is  obtained,  a  good  deal  of  procedure  must 
generallj'  be  gone  through  by  the  promoters  of  the  future  under- 
taking, as  explained  in  an  early  part  of  the  present  work ;  but  while 
it  remains  in  this  inchoate  state,  it  is  not  entitled  to  the  privileges 
even  of  a  common  law  company;  for  the  promoters  are  not  partners 
with  each  other,  nor  are  they  bound  by  or  liable  for  each  other's 
acts.  To  remedy  the  inconveniences  inseparable  froni  the  loose 
relation  in  which  they  thus  stand  to  each  other,  it  has  latterly  be- 
come usual  in  Scotland  to  draw  up  an  agreement  commonly  called 
a  subscribers'  contract,  which,  as  has  been  already  explained,  all 
persons  agreeing  to  become  partners  when  the  special  act  shall  have 
been  obtained  are  required  to  sign.  This  device,  which  is  certainly 
an  improvement  on  the  practice  of  issuing  scrip  certificates,  has  for  a 
considerable  time  been  superseded  in  England  by  a  much  more  effec- 
tual method  of  obtaining  the  same  end ;  and  there  is  no  reason  why 
this  method  should  not  be  universally  adopted  in  Scotland  also. 
Modem  According  to  this  method,  the  promoters,  including  under  that 

practice.  name  aU  who  propose  to  take  shares  in  the  undertaking  when  the 

special  act  has  been  obtained,  form  themselves,  by  registration  under 
the  Companies  Act  of  1862,  into  a  company  limited  by  shares,  for 
the  purpose  of  obtaining  a  special  act  for  carrying  out  their  pro- 
posed railway.  By  this  procedure  they  obtain  all  the  privileges  of 
a  corporation,  are  enabled  to  sue  and  be  sued  both  inter  socios  and 
in  a  question  with  the  public ;  and  are,  besides,  provided  with  the 
most  effectual  safeguards  against  misapplication  of  the  deposits,  or 
abuse  of  power  on  the  part  of  those  who  take  an  active  share  in  the 
prosecution  of  the  proposed  undertaking.  As  soon  as  the  special 
act  is  obtained,  the  effects  of  the  preliminary  registration  cease, 
except  in  so  far  as  the  special  act  may  have  otherwise  provided. 
Statutes.  The  custody  of  monies  paid  in  pursuance  of  the  standing  orders 

of  both  Houses  of  Parliament  is  regulated  by  9  and  10  Vict.  c.  20. 
The  custody  of  documents  directed  by  the  standing  orders  to  be 
deposited  with  sheriff-clerks,  clerks  of  the  peace,  town-clerks,  etc., 
is  provided  for  by  7  Will.  iv.  and  1  Vict.  c.  83.  This  Act  also 
applies  to  doc  amen ts  required  to  be  deposited  by  general  rules 
under  the  Railway  Companies  Powers  Facilities  Act,  1864,  27  and 
28  Vict.  c.  120,  s.  34,  and  the  Railway  Construction  Facilities 
Act,  1864,  27  and  28  Vict.  c.  121,  s.  63. 
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Taxation  of  costs  on  private  bills  in  the  House  of  Commons :  10 
and  11  Vict.  c.  69,  known  as  the  House  of  Commons  Costs  Taxa- 
tion Act,  1847. 

Taxation  of  costs  on  private  bills  in  the  House  of  Lords:  12  and 
13  Vict.  c.  78,  known  as  the  House  of  Lords  Costs  Taxation  Act, 
1849. 

Provisions  for  making  preliminary  inquiries  in  respect  of  appli- 
cation for  local  Acts  when  the  works  proposed  abut  on  the  sea :  14 
and  15  Vict.  c.  49 — '  the  Preliminary  Inquiries  Act,  1851.' 

Provisions  for  administering  oaths  by  committees  of  Parliament: 
21  and  22  Vict.  c.  78. 

The  effect  of  the  special  act,  when  obtained,  is  to  bring  the 
company  under  the  operation  of  several  general  statutes,  to  which 
reference  will  now  be  made. 

CONSTITUTION  AND  INTERNAX,  MANAGEMENT. 

These  will  be  regulated  by  the  provisions  of  the  special  act  read  Management. 
in  connection  with  those  of  the  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845 ;  the  Railway  Clauses  Act,  1863,  26  and  27 
Vict.  c.  92;  and  the  Companies  Clauses  Act,  1863,  26  and  27 
Vict.  c.  118. 

Leasing  of  railways:  8  and  9  Vict.  c.  96. 

Contravention  of  statutory  provisions :  7  and  8  Vict.  c.  85,  ss. 
17,  18. 

Issuing  of  loan  notes  prohibited :  7  and  8  Vict.  c.  85,  ss.  19, 
20,  21. 

CONSTRUCTIVE  AND  AGGRESSIVE  POWERS,  AND  COMPENSATION 
FOR  THEIR  EXERCISE. 

These  matters  will  be  found  regulated  by  the  special  act,  taken  Aggressive 
in  connection  with  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845;  the  Lands  Clauses  Consolidation  Acts  Amendment  Act, 
1860,  23  and  24  Vict.  c.  106;  the  Eailway  Clauses  Act,  1863;  the 
5  and  6  Vict.  c.  55 ;  and  the  7  and  8  Vict.  c.  85.  The  gauge  of 
railways  is  regulated  by  the  9  and  10  Vict.  c.  57. 
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RAILWAY  CONSTKUCTION  FACILITIES  ACT. 


Eailway 
Construction 
Facilities  Act. 


When  landowners  and  others,  beneficially  interested  in  a  parti- 
cular locality,  are  unanimous  in  their  desire  to  form  a  branch  or 
other  line  of  railway ;  or  when  an  existing  railway  company,  with 
the  like  concurrence  of  all  parties  beneficially  interested,  finds  it 
expedient  to  make  deviations  from  its  lines  either  in  operation  or  in 
the  course  of  construction,  or  to  execute  new  works  connected  with 
or  for  the  purposes  of  such  lines,  the  Legislature  has  enabled  them 
to  carry  out  their  purposes,  on  complying  with  certain  conditions, 
without  the  necessity  of  obtaining  a  special  act.  The  statute  con- 
ferring these  powers  is  the  27  and  28  Vict.  c.  121,  known  as  the 
Eailways  Construction  Facilities  Act,  1864. 

The  provisions  of  this  Act  are  very  similar  to  those  of  the  Con- 
solidation Acts,  with  the  important  exception  that  it  does  not  con- 
fer aggressive  powers.  As  soon  as  the  promoters  have  contracted 
for  the  lands  required,  they  may,  on  taking  the  proper  procedure, 
obtain  from  the  Board  of  Trade  a  certificate.  This  certificate 
operates  in  all  respects  as  a  special  act,  and  cannot  be  impeached  on 
alleged  informality.  The  Iiands  Clauses  Act  is  held  to  be  incor- 
porated with  the  certificate,  except  as  to  aggressive  powers  and  their 
incidents.  When  the  membership  exceeds  six,  the  effect  of  the 
certificate  is  to  incorporate ;  and  even  when  under  that  number, 
incorporation  may  be  obtained  if  desired.  The  certificate  also 
brings  the  company  under  the  operation  of  all  the  general  Railway 
Acts  for  the  time  being  in  force,  subject  to  certain  exceptions  and 
variances. 


THE  RAILWAY  COMPANY  POWEES  ACT. 


Railway 
Company 
Powers  Act, 


It  is  often  of  importance  to  railway  companies  that  they  should 
be  able  to  obtain  further  powers  without  the  necessity  of  procuring 
a  special  act  in  each  particular  case.  The  Legislature  has  accord- 
ingly enabled  them  to  do  this  by  complying  with  the  provisions  of 
the  Railway  Companies  Powers  Act,  1864,  27  and  28  Vict.  c.  120. 

On  being  satisfied  that  all  the  provisions  of  the  statute  have 
been  fulfilled,  the  Board  of  Trade  may  issue  a  certificate  conferring 
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some  or  all  of  the  powers  and  privileges  following :  1.  Power  to 
enter  into  an  agreement  with  other  railway  companies  as  to  general 
management  and  working  of  their  lines.  2.  An  extension  of  the 
time  fixed  for  the  sale  of  superfluous  lands.  3.  Power  to  raise 
additional  capital.  This  certificate  operates  as  a  special  act,  and  is 
held  to  incorporate  such  parts  of  the  Consolidation  Acts  as  are 
applicable  to  the  rights  it  confers.  It  is  also  provided  that  the 
certificate  may  be  made  under  the  provisions  of  the  Railway  Com- 
panies Powers  Act  and  those  of  the  Railway  Companies  Facilities 
Act  jointly. 

The  Act  11  and  12  Vict.  c.  3,  giving  further  time  for  making 
certain  railways,  has  now  expired. 

The  Tramways  (Scotland)  Act,  1861,  24  and  25  Vict.  c.  69, 
makes  certain  provisions  for  the  formation  of  tramways  on  our 
turnpike  and  statute  labour  roads. 

The  Improvement  of  Lands  Act,  1864,  27  and  28  Vict.  c. 
114,  makes  certain  provisions  as  to  charging  lands  with  money  sub- 
scribed for  the  construction  of  railways.  These  are  contained  in 
sees.  78  et  seq. 

AEBITRATION. 

Settlement  of  differences  between  railway  companies  by  arbitra-  Arbitration. 
tion  :  22  and  23  Vict.  c.  59  ;  the  Railway  Companies  Arbitration 
Act,  1859. 

PUBLIC  DUTIES. 

Running  of  trains  and  cheap  trains :  7  and  8  Vict.  c.  85,  ss.  Public  duties. 
6,  7,  8,  9,  and  10;  21  and  22  Vict.  c.  75,  made  perpetual  by  23 
and  24  Vict.  c.  41 ;   Railway  Clauses  Consolidation  (Scotland) 
Act,  8  and  9  Vict.  c.  33  ;  the  Railway  and  Canal  Traffic  Act,  1854, 
17  and  18  Vict.  c.  31. 

Public  safety  and  convenience:  Railway  Clauses  Consolidation 
(Scotland)  Act,  8  and  9  Vict.  c.  33 ;  2  and  3  Vict.  c.  45  ;  5  and  6 
Vict.  c.  55  ;  3  and  4  Vict.  c.  97. 

Postal  accommodation  :  1  and  2  Vict.  c.  98  ;  7  and  8  Vict.  c. 
85,  s.  11  ;  10  and  11  Vict.  c.  85,  s.  16. 
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Conveyance  of  troops :  5  and  6  Vict.  c.  55,  s.  60 ;  7  and  8 
Vict.  c.  85,  s.  12. 

Erection  of  telegraphs :  7  and  8  Vict.  c.  85,  ss.  13,  14. 

Bye-laws :  Eailway  Clauses  Consolidation  (Scotland)  Act, 
3  and  4  Vict.  c.  97. 

Police  regulations  :  1  and  2  Vict.  c.  80 ;  3  and  4  Vict.  c.  97 ; 
5  and  6  Vict.  c.  55  ;  24  and  25  Vict.  c.  97 ;  24  and  25  Vict.  c.  100. 
8  and  9  Vict.  c.  3  is  the  Scotch  Act  regulating  the  appointment 
and  duties  of  constables  during  the  construction  of  railways. 

Provisions  as  to  the  railway  clearance  system :  13  and  14  Vict. 
c.  33. 

Powers  of  Board  of  Trade.  See,  as  to  this,  Eailway  Construc- 
tion Facilities  Act,  27  and  28  Vict.  c.  121 ;  Eailway  Companies 
Powers  Act,  27  and  28  Vict.  c.  120 ;  7  and  8  Vict.  c.  85  ;  14  and 
15  Vict.  c.  64. 

Eailway  Clauses  Consolidation  (Scotland)  Act,  8  and  9  Vict.  c. 
33  ;  3  and  4  Vict.  c.  97  ;  5  and  6  Vict.  c.  55. 

Duties  payable  by  railways  on  passengers,  etc. :  5  and  6  Vict. 
c.  79.  The  provisions  of  this  Act  are  made  applicable  to  railway 
companies  formed  by  certificate  under  the  Eailway  Companies 
Construction  Facilities  Act,  27  and  28  Vict.  c.  121.  See  also  26 
and  27  Vict.  c.  33,  s.  13  ;  10  and  11  Vict.  c.  42  ;  7  and  8  Vict.  c. 
85,  s.  9. 

Provisions  for  assessment  of  railways :  23  and  24  Vict.  c.  14, 
ss.  5  and  6. 

DISSOLUTION  OF  RAILWAY  COMPANIES. 

Dissolution.  Power  of  Government  to  purchase  up  railways :  7  and  8  Vict. 

c.  85,  ss.  2,  3,  4,  5. 

Eailway  companies  cannot  be  wound  up  under  the  Companies 
Act  of  1862. 

Abandonment  of  railways :  13  and  14  Vict.  c.  83. 

Amalgamation  of  railways:  17  and  18  Vict.  c.  31 ;  and  Eail- 
way Clauses  Act,  1863,  26  and  27  Vict.  c.  92,  Part  v. 
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ARTICLES  OP  COPARTNERY. 

Partnership  articles  necessarily  vary  according  to  the  nature  of  the  pro- 
posed undertaking,  the  manner  in  which  it  is  to  be  carried  on,  and  the 
species  of  society  intended  to  be  formed.  Viewed  in  relation  to  the  last 
of  these  considerations,  partnership  articles  may  be  distinguished  as  they 
are  applicable  to  the  following  classes  of  companies: — 1.  Private  firms; 
2.  Common  law  companies  with  transferable  shares,  and  managed  by 
officials  ;  3.  Companies  formed  by  registration ;  4.  Companies  formed  by 
royal  charter,  or  under  the  Letters  Patent  Acts  ;  5.  Companies  created  by 
special  act.  As  regards  the  last  two  classes,  it  would  be  entirely  out  of 
place  in  a  work  of  this  kind  to  consider  what  should  be  contained  in  the 
royal  charter  or  the  special  act,  that  depending  in  a  great  measure  on 
what  the  Crown  or  the  Legislature  wiU  sanction  as  the  fundamental  rules 
of  the  company  which  they  incorporate ;  and  in  so  far  as  letters  patent 
companies  are  concerned,  the  contract  into  which  the  members  are 
required  to  enter  would,  if  this  mode  of  formation  were  in  the  present 
.  day  to  be  adopted,  be  found  more  or  less  convenient  and  serviceable  as 
it  approached  to  or  receded  from  the  general  character  of  the  articles 
of  association,  the  statutory  form  of  which  is  appended  to  the  existing 
Eegistration  Act. 

As  to  companies  formed  by  registration — that  is,  under  the  Companies 
Act  of  1862,  to  which  we  have  so  often  had  occasion  to  refer — a  very  few 
observations  will  here  be  sufficient.  The  partnership  articles  of  these 
associations  are  contained  in  their  memorandums  and  relative  articles  of 
association.  The  memorandum  of  association  embraces  what  may  be 
termed  the  fundamental  articles  of  the  company.  None  of  these  can  be 
altered  once  they  have  been  registered,  except  in  virtue  of  a  special 
resolution ;  nor  can  any  change  of  name  be  made  without  the  sanction  of 
the  Board  of  Trade.  In  the  case  of  companies  limited  by  shares,  it  is 
important  to  observe,  that  though  the  specified  amount  of  capital  may  be 
increased,  it  cannot  be  diminished  by  any  form  of  procedure  whatever,  so 
long  as  the  company  continues  to  exist  (a).  The  reason  of  this  is,  that 
the  specified  capital  of  such  associations  is  the  fund  on  which  alone  credi- 
tors rely  for  payment,  and  forms,  consequently,  the  condition  in  respect 
of  which  incorporation  with  limited  HabUity  is  conferred  by  the  Act.  AU 
provisions,  therefore,  which  there  is  reason  to  believe  have  sometimes 
been  introduced  into  the  articles  of  association  for  reducing  the  amount 
(a)  25  and  26  Vict.  c.  89,  ss.  12,  13. 
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of  the  specified  capital,  are  at  best  inoperative,  and,  if  acted  on,  may  have 
the  effect  of  destroying  that  limited  liability  which  would  otherwise  be 
secured  to  the  shareholders. 

The  articles  of  association  contain  the  provisions  and  regulations  in 
accordance  with  which  the  company  afiairs  are  to  be  managed.  They 
may  be  altered  with  the  sanction  of  the  Board  of  Trade,  but  not  retro- 
spectively (a).  The  Act  gives  a  form  for  these  articles  (Table  A.,  Sch.  1), 
which  may  be  adopted  whoUy  or  in  part  by  any  company  formed  under 
the  statute,  and  which  will  be  held  to  apply  to  companies  limited  by 
shares,  unless  when  the  contrary  is  expressly  stated  in  the  registered 
articles.  This  form  has  been  prepared  with  great  care,  and  is  the  result 
of  all  that  the  experience  of  the  previous  Eegistration  Acts  had  suggested. 
We  would  earnestly  recommend  its  adoption  in  all  cases,  as  any  diver- 
gence, though  apparently  trivial,  may  be  found,  when  too  late,  to  involve 
serious  consequences  not  contemplated  at  the  time,  and,  at  all  events,  may 
be  productive  of  much  confusion  and  embarrassment.  This  will  appear 
from  the  following  considerations.  It  is  almost  impossible  for  any  one, 
who  has  not  had  an  extensive  practical  acquaintance  with  the  working  of 
joint-stock  companies  in  general,  and  particularly  of  such  as  are  formed 
under  the  provisions  of  the  Registration  Acts,  to  be  aware  of  the  numerous 
and  unexpected  contingencies  that  may  arise  in  the  course  of  management, 
and  the  proper  methods  by  which  irregularities  and  improprieties  on  the 
part  of  shareholders  or  officials  are  to  be  guarded  against,  neutralized, 
or  corrected ;  and  even  if  he  should  possess  these  qualifications  in  the 
highest  degree — a  matter 'of  no  ordinary  occurrence — ^it  is  very  pro- 
blematical how  far  the  regulations  and  provisions  which  he  might  suggest 
would  fit  in  with  the  statutory  machinery  of  the  existing  Act,  and  allow  its 
comptdsatory  provisions  to  receive  due  efiect.  Now  the  statutory  articles 
are  not  only  the  product  of  high  legal  abilities,  aided  by  the  weU-con- 
sidered  suggestions  of  eminent  mercantile  men,  but  are  exactly  suited  to 
the  general  purposes  and  provisions  of  the  statute  in  other  respects. 

From  a  careful  examination  of  the  statutory  articles,  it  wiU  also  appear 
that  they  form  a  complete  and  systematized  code,  the  various  parts  of 
which  are  the  complement  of  each  other,  insomuch  that  the  alteration 
of  one  may  so  derange  the  working  of  the  others,  that  the  balance  wiU 
only  be  restored  by  making  other  corresponding  changes  of  a  very  ex- 
tensive kind. 

It  must  also  be  borne  in  mind,  that  many  of  the  statutory  expressions 
and  phrases,  from  being  used  under  the  former  Acts,  have  already  by 
force  of  decisions  become  voces  signatce,  and  that  the  number  of  these  is 
likely  to  be  constantly  augmented,  until  the  statutory  form  acquires  the 
precision  and  definiteness  of  consuetudinary  law.  The  great  advantages 
to  be  derived  from  this  must,  however,  be  lost,  just  in  proportion  as  a 
company  chooses  to  adopt  provisions  at  variance  with,  or  diverging  from, 
the  form  of  words  which  the  Legislature  has  provided. 

Circumstances,  however,  may  occur  apparently  requiring  a  departure 
in  some  respects  from  the  statutory  form.  When  this  happens,  we  would 
recommend  that,  before  any  alteration  is  resolved  on,  the  promoters  of 
(o)  25  and  26  Vict.  c.  89,  s.  71. 
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the  undertaking  should  carefully  consider  whether  it  may  not  be  rendered 
unnecessary  by  some  modification  in  their  proposed  scheme,  or  by  some 
antecedent  arrangement.  If  this  cannot  be  effected,  the  alteration  should 
be  confined  within  as  narrow  hmits  as  possible ;  and  before  its  adoption, 
the  effect  which  it  may,  and  is  almost  certain  to  have,  on  the  other  articles, 
should  be  carefully  weighed.  The  statutory  phraseology  and  provisions 
should,  in  every  other  respect,  be  preserved  as  far  as  possible ;  it  will  be 
safer  to  add  than  to  subtract  or  alter ;  and  it  may  be  weU  to  adject  a 
clause,  providing  that  the  alterations  adopted  shall  not  be  held  of  force 
where  they  conflict  with  any  of  the  statutory  provisions.  We  have  been 
induced  to  dwell  at  some  length  on  this  subject,  as  every  instance  which 
has  come  under  our  observation  of  articles  of  association  framed  at  vari- 
ance with  those  given  in  the  statute,  has  presented  peculiarities  objection- 
able in  themselves,  or  likely  to  give  rise  to  future  embarrassment  or 
litigation. 

Common  law  companies  will  soon  be  things  of  the  past.  If  a  joint- 
stock  or  other  mercantile  company  can  possibly  be  brought  under  the 
operation  of  the  Registration  Act,  it  should  never  be  formed  in  any  other 
way.  The  advantages  of  registration  are  too  obvious  to  require  comment ; 
and,  generally  speaking,  there  is  no  difficulty  in  bringing  up  the  member- 
ship to  that  required  by  the  Act.  It  is  quite  unnecessary,  therefore,  to 
make  any  observations  on  the  forms  which  have  hitherto  been  recom- 
mended for  the  partnership  articles  of  common  law  companies. 

We  shall  now  proceed  to  consider  the  forms  which  the  partnership 
articles  assume  in  the  case  of  private  firms  where  the  membership  is 
limited  to  a  few  individuals,  and  in  which  there  is  delectus  personce. 


PRELIMINARY  OBSERVATIONS. 

If  the  partnership  relation  is  constituted  without  writing,  the  law 
wiU  itself  define  the  rights,  duties,  and  liabilities  of  the  socii,  both 
in  relation  to  themselves  and  the  public ;  and  even  where  the  contract 
has  been  reduced  to  writing,  its  provisions  will  be  of  force  inter  socios 
only,  and  wiU  in  nowise  affect  strangers,  except  in  so  far  as  it  can  be 
shown  that  they  had  contracted  with  the  concern  in  the  knowledge  of 
what  those  provisions  were.  Yet  for  many  reasons  it  is  desirable  that  the 
contract  of  copartnery  should  always  be  reduced  to  writing ;  and  it  is 
hardly  possible  to  exaggerate  the  important  consequences  which  its  pro- 
visions, whether  properly  or  improperly  framed,  may  have  on  the  future 
prosperity  of  the  society. 

In  England,  the  partnership  articles  generally  assume  the  form  of 
indenture ;  in  Scotland,  that  of  a  contract  of  copartnery.  The  English 
forms  are  in  general  much  more  cumbrous,  and  contain  many  more  pro- 
visions than  those  in  use  in  Scotland.  This  is  owing  in  great  measure  to 
the  fact  that  the  law  of  Scotland  has  regulated  many  matters  relating  to 
private  partnership,  which  in  England  have  to  be  made  the  subject  of 
special  provision.  In  both  countries  there  is  no  doubt  that  in  this,  as  in 
other  branches  of  conveyancing,  the  existing  precedents  are  far  more 
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verbose  and  cumbrous  than  is  either  necessary  or  expedient :  But  in  other 
respects,  the  English  practice  presents  a  most  extensive  and  valuable  set 
of  precedents  ;  and  the  Scotch  practitioner  will  derive  great  benefit  from 
their  perusal,  if  he  be  careful  to  keep  in  view  such  peculiarities  as  are 
due  to  the  distinctive  characteristics  of  Enghsh  law.  The  best  English 
precedents  are  contained  in  Jarman's  Conveyancing,  vol.  vii.,  and  in  the 
Appendix  to  Collyer's  Law  of  Partnership.  Some  of  the  best,  styles 
of  Scotch  contracts  of  copartnery,  as  appKcable  to  private  firms,  will 
be  found  in  the  present  edition  of  the  Jxiridical  Styles.  They  present 
considerable  variety,  and  have  been  prepared  with  no  small  care  and 
attention. 

At  an  early  stage  in  the  preparation  of  the  present  treatise,  the  author 
made  a  considerable  collection  of  styles,  from  which  he  hoped  to  select 
or  compile  precedents  applicable  to  most  of  the  forms  in  which  the  part- 
nership relation  finds  expression.  But  as  the  work  advanced,  he  became 
more  and  more  satisfied  that  articles  of  copartnery,  to  be  of  any  use, 
must  be  framed  with  special  reference  to  the  company  to  which  they  are 
intended  to  apply,  and  that  much  confusion  and  embarrassment  are  con- 
tinually produced  by  the  habit  of  adopting  a  style  which,  however  good 
in  itself,  is  inapplicable  in  the  circumstances  of  the  particular  case.  He 
has  therefore  come  to  be  of  opinion  that  the  end  in  view  will  be  better 
attained  by  giving  general  suggestions  for  preparing  articles  of  copart- 
nery, and  in  drawing  attention  to  some  considerations,  the  importance  of 
which  was  forced  upon  his  attention  in  examining  the  many  decided  cases 
he  has  necessarily  had  to  peruse  (a).  As  illustrations,  there  will  be  found 
appended  two  general  styles,  one  applicable  to  companies  consisting  of 
three  or  more  partners,  and  the  other  to  companies  composed  of  two 
partners  only.  Both  styles  will  contain  examples  of  such  clauses  as 
appear  to  be  of  primary  importance,  and  also  of  such  as  may  or  may  not 
be  adopted  ;  the  essential  provisions  being  distinguished  from  those  which 
are  either  of  less  importance,  or  whose  adoption  is  of  doubtful  propriety. 


PRACTICAL  SUGGESTIONS. 

Simplicity,  clearness,  and  brevity  ought  to  form  primary  characteristics 
of  all  partnership  articles.  It  should  be  remembered  that  the  object  of 
reducing  the  contract  to  writing  is  not  only  to  settle  disputes  when  they 
arise,  but  to  obviate  as  far  as  possible  the  likehhood  of  their  arising.  The 
articles  ought  therefore,  in  many  respects,  to  form  as  it  were  a  code  by 
which  the  socii  may  learn  their  rights,  duties,  and  liabilities,  what  they 
ought  to  do,  from  what  they  ought  to  abstain.  But  for  the  same  reason, 
all  complicated  provisions  should  be  avoided,  as  ministering  only  to 
obscurity,  to  misconception,  and  to  litigation. 

(a)  See,  on  this  subject,  CoUyer,  p.  attention  of  the  practitioner  is  parti- 

167  et  seq. ;  Jarman's  Conveyancing,  cularly  requested  to  the  observations 

vol.  vii.  p.  1  et  seq. ;  Lindley,  p.  673  of  Mr  Lindley,  the  value  and  sound- 

et  seq. ;  the  Juridical  Styles,  Moveable  ness  of  which  will  be  appreciated  the 

Rights,  4th  ed.  vol.  ii.  p.  115  e(  seq.  The  more  the  subject  is  examined. 
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As  tlie  contracting  parties  are  not  generally  lawyers,  aU  legal  techni- 
calities should  if  possible  be  shunned.  This  should  be  carefully  observed 
by  the  Scottish  practitioner,  whose  legal  phraseology  is  not  generally 
understood  over  by  far  the  greatest  portion  of  the  British  Empire.  If  a 
contract  couched  in  Scots  law  languag<;  comes  to  be  made  the  subject  of 
litigation  in  English,  Irish,  Colonial,  or  American  courts,  its  construction 
may  give  rise  to  much  embarrassment  and  unnecessary  expense.  Nor  are 
such  technicalities  at  all  necessary.  Legal  phraseology  is  not  the  language 
of  mercantile  men.  The  only  cases  in  which  the  employment  of  technical 
words  seem  necessary  are  in  the  clauses  of  registration,  and  in  relation  to 
Scotch  heritage,  the.  conveyance  of  which  requires  the  use  of  the  word 
dispone.  Similar  observations  apply  to  technical  phrases  connected  with 
a  particular  trade  or  business.  Their  use  has  often  occasioned  much 
difficulty ;  for  not  only  do  they  frequently  bear  a  different  meaning  in 
different  localities,  but  they  are  sometimes  altogether  unintelligible  beyond 
the  particular  locality  where  the  contract  is  framed. 

Intending  partners  sometimes  adopt  a  form  of  partnership  contract 
which  they  have  found  in  use  among  others  in  a  similar  hne  of  business, 
without  considering  whether  its  provisions,  however  well  adapted  for  the 
pru'poses  for  which  they  were  framed,  are  at  all  suitable  for  the  circum- 
stances of  their  own  case ;  and  even  where  they  avail  themselves  of  the 
services  of  a  law-agent,  they  frequently  give  him  instructions  too  general 
and  indefinite  to  enable  him  to  discharge  his  duty  in  an  efficient  manner. 
Such  loose  practices  are  fraught  with  danger  to  the  future  prosperity  of 
the  company ;  and  it  may  be  said  with  truth,  that  the  concern  would  in 
many  cases  work  more  successfully  without  written  articles  at  all,  than 
when  fettered  with  provisions  unsuitable  for  its  character  and  purposes, 
or  at  variance  with  the  real  intention  of  its  promoters. 

When  the  successful  prosecution  of  the  business  or  undertaking  for 
which  a  private  company  is  formed  is  interrupted  by  dissensions  among 
the  partners,  it  wlU  often  be  found  that  this  is  attributable  to  their 
having  entered  into  a  contract,  the  real  nature  of  whose  provisions,  as 
expressed  in  the  written  articles,  was  entirely  misunderstood  by  some,  or 
perhaps  by  aU  of  the  contracting  parties,  who,  if  they  had  fully  realized 
the  meaning  and  effect  of  what  they  signed,  would  either  have  declined 
to  enter  into  the  partnership  at  all,  or  would  have  required  its  provisions 
to  be  materially  modified.  Intending  partners  ought  therefore,  before 
entering  into  the  contract,  to  consider  maturely  whether  the  proposed 
articles  are  in  all  respects  suitable  for  the  purposes  they  have  in  view ; 
and  each  one  of  their  number  should  take  especial  care  that  the  true 
import  and  effect  of  the  articles  adopted  are  fully  understood,  not  only 
by  himself,  but  by  the  others,  before  the  contract  is  finally  executed.  It 
should  seem  also  to  be  the  part  of  a  conscientious  law-agent,  to  see  that 
his  employers  not  only  peruse  the  contract,  but  are  really  aware  of  the 
meaning  of  its  provisions,  and  the  legal  consequences  which  they  involve, 
before  adhibiting  their  signatures. 

But  it  is  not  enough  that  the  partners  themselves  fuUy  understand 
the  meaning  of  the  articles ;  these  must  be  so  expressed  as  to  bear  that 
meaning  by  whomsoever  read.     Even  though  there  should  be  no  reason 
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to  believe  that  any  of  the  contracting  parties  would  take  an  unfair  advan- 
tage of  ambiguities  of  expression,  it  must  be  remembered  that,  on  the 
dissolution  of  the  concern,  by  death  or  bankruptcy,  the  articles  may  come 
to  be  construed  by  executors  or  creditors,  who,  knowing  nothing  of  what 
was  originally  intended,  except  in  so  far  as  expressed,  will  be  entitled  to 
contend  for  such  an  interpretation  as  the  words  naturally  bear.  It  must 
also  be  observed,  that  if  the  articles  come  to  be  the  subject  of  litigation, 
the  Court  wiU  construe  them  in  accordance  with  their  plain  meaning  and 
legal  import,  unless  where,  by  a  course  of  practice,  it  clearly  appears  that 
they  originally  bore,  or  were  afterwards  intended  to  bear,  another  con- 
struction (a).  This  is  an  additional  reason  why,  in  private  partnerships, 
the  use  of  technical  phrases  should  as  far  as  possible  be  avoided;  since  by 
the  adoption  of  such  language  the  partners  may  commit  themselves  to  a 
construction  essentially  different  from  what  they  really  intended. 

The  most  effectual  means  of  ensuring  that  the  provisions  will  be  fuUy 
understood  and  carried  out  in  their  integrity,  by  whomsoever  they  may 
come  to  be  applied,  is  to  make  them  as  simple  in  themselves  and  as  little 
divergent  from  the  common  law  as  possible.  If  they  are  complicated,  or 
at  variance  with  what  the  law  if  left  to  itself  would  provide,  it  becomes 
extremely  difficult  to  express  them  with  the  necessary  clearness  and 
binding  force :  they  are  apt  to  generate  misunderstandings  between  the 
partners ;  and  circumstances  often  emerge,  not  contemplated  at  the  time, 
to  which  they  are  plainly  inapplicable,  but  in  which  they  will  create 
much  unnecessary  embarrassment.  Of  this  kind  may  be  instanced  com- 
plicated provisions  as  to  sharing  profits,  e.g.  that  one  partner  shall  receive 
a  larger  share  of  profit  in  one  branch  of  the  business  than  another ;  that 
his  share  shall  increase  or  diminish  with  reference  to  certain  contingencies; 
that  he  shall  receive  a  salary  in  addition  to  his  share  of  profits:  provisions 
as  to  management  at  variance  with  the  common  law,  e.g.  that  certain 
partners  shall  not  be  entitled  to  inspection  of  the  books  except  under 
certain  restrictions ;  that  certain  partners,  though  they  share  profits,  shall  be . 
excluded  from  taking  part  in  the  management:  provisions  as  to  the  intro- 
ductio:&  of  third  parties  into  the  concern  under  certain  conditions,  and  in 
certain  circumstances :  provisions  as  to  making  contributions  at  future 
periods,  or  in  certain  contingencies :  provisions  that  the  partnership  shall 
determine  ipso  facto,  or  at  the  option  of  parties,  on  the  occurrence  of  events 
about  which  there  may  be  a  difference  of  opinion:  provisions  as  to  winding 
up,  realization  of  the  company  estate,  or  division  of  the  assets,  on  principles 
at  variance  with  those  of  the  common  law.  Provisions  of  the  kind  alluded 
to  are  of  no  unfrequent  occurrence  in  contracts  of  copartnery.  They 
should  always  be  avoided.  Some  of  them,  such  as  those  excluding  from 
inspection  of  the  company  books,  are  plainly  inoperative.  The  others  are 
objectionable,  not  only  as  involving  embarrassing  complications,  but  as 
having  a  tendency  to  destroy  that  harmony  of  action  which  is  essential  in 
partnership. 

The  most  obvious  objection  to  some  styles  of  partnership  articles  is  that 
they  contain  too  many  provisions ;  the  contracting  parties,  or  their  legal 
advisers,  seeking  apparently  to  provide  against  any  contingency  that  can 
(a)  See  Clarh,  Grierson,  and  Co.,  Deo.  1865. 
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possibly  arise.  Such  numerous  provisions  are  rarely  conducive  to  the 
purposes  for  which  they  were  intended.  Unforeseen  circumstances  often 
render  them  inapplicable ;  and  it  is  a  principle  of  law,  that  when  any 
provision  has  been  long  disused,  or  has  for  some  time  been  disregarded  in 
practice,  it  is  held  to  be  abandoned  by  implication  (a).  It  is  also  to  be 
observed,  that  the  risk  of  misunderstanding  and  misconstruction,  always 
difficult  to  avoid,  is  necessarily  increased  with  every  additional  provision. 
It  should  never  be  forgotten,  that  if  parties  have  not  full  confidence  in 
the  honour,  integrity,  and  common  sense  of  each  other,  they  should  not 
enter  into  the  contract  of  partnership.  Attempts  to  make  up  for  the 
want  of  these  requisites  by  stipulations  in  writing  are  almost  always 
nugatory ;  and  penalties  seem  very  much  out  of  place  in  a  contract,  the 
very  essence  of  which  is  exuberant  trust.  If  the  partners  are  really 
suitable  to  each  other,  they  will  discharge  their  respective  duties  from  a 
sense  of  mutual  interest,  all  the  more  efficiently  and  zealously  that  they 
are  not  fettered  by  artificial  regulations  and  compulsitors.  If  they  are 
unsuitable,  the  sooner  the  relation  is  dissolved  the  better.  If  any  one  of 
them  has  ulterior  views,  and  is  void  of  honourable  principle,  no  provisions 
which  the,  ingenuity  of  a  lawyer  can  frame  wiU  keep  him  to  his  duty,  and 
secure  the  benefit  of  his  services  or  connection,  while  guarding  against 
his  fraudulent  intentions. 

In  conclusion,  it  may  be  noticed  that  partnership  articles,  however 
comprehensive  or  exhaustive,  are  not  in  law  understood  to  embrace  all  the 
mutual  rights  and  obligations  of  the  socii.  Much  must  always  be  left 
unprovided  for,  and  wiU  be  defined  and  enforced  by  well-known  legal  and 
equitable  principles.  Nor  will  conventional  provisions  receive  such  a  literal 
interpretation  as  would  involve  obvious  and  gross  injustice.  The  courts, 
it  is  true,  will  not  allow  the  alleged  intention  of  parties  to  defeat  the  plain 
terms  of  their  written  agreement;  but,  at  the  same  time,  they  will  construe 
these  terms  in  accordance  with  the  purposes  of  the  contract,  and  will,  if 
possible,  reject  a  construction  which  would  give  occasion  to  fraud,  or  the 
taking  of  unfair  advantage.  It  must  also  be  observed,  that  as  any  article, 
however  fundamental  it  may  appear  or  be  declared  to  be,  may  be  altered 
by  the  consent  of  aU  the  partners ;  so  this  consent  may  be  evidenced 
not  only  by  writing,  but  by  a  contrary  course  of  practice  and  dealing, 
provided  it  be  sufficiently  marked  and  of  sufficiently  long  continuance  (h). 

The  following  matters  should  be  fixed  with  clearness  and  precision  in 
all  articles  of  copartnery,  as  they  appear  to  be  essential  fundamentals  of 
the  contract : — 

1.  The  nature  of  the  business. 

2.  The  social  name ;  that  is,  the  '  firm'  or  '  style'  by  which  the  com- 
pany is  to  be  known,  and  under  which  it  is  to  contract. 

3.  The  principal  place  at  which  the  business  is  to  be  carried  on. 

(a)  See  per  Lord  Eldon  in  Const  v.   Jeyes,   5   Beav.    505 ;   Coll.    137 ; 

V.  Harris,  T.  and  E.  523.     See  also  Lindley  674  ;  Blisset  v.  Daniel,  10  Ha. 

Jackson  v.  Sedgwick,  1  Swanst.  460  ;  493  ;  Petiyt  v.  Janeson,  6  Madd.  146  ; 

Geddes  v.  Wallace,  2  BU.  270 ;  LinJ-  per  Lord  Eldon  in  Const  v.  Harris, 

ley,  p.  676.  T.  and  R.  523. 

(6)  See  per  Lord  Langdale  in  Smith 
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4.  The  date  of  commencement  and  the  period  of  endurance. 

5.  The  capital,  and  the  amount  of  contribution  to  be  made  by  the 
partners  respectively. 

6.  What  is  to  be  deemed  company  property,  and  what  (if  any)  sepa- 
rate estate,  the  use  of  which  only  is  to  be  given  to  the  company. 

7.  The  mode  and  proportions  in  which  profits  are  to  be  shared  and 
losses  apportioned. 

8.  The  amount  which  each  partner  shall  be  entitled  to  draw  out  from 
time  to  time. 

9.  The  mode  in  which  accounts  are  to  be  kept,  and  balances  struck. 

10.  In  what  cases  the  partnership  may  be  dissolved,  and  what  shall 
ipso  facto  operate  a  dissolution. 

]  1.  In  what  way  the  company  affairs  shall  be  wound  up. 

12.  The  appointment  of  arbiters. 

13.  A  clause  of  registration,  and  a  testing  clause. 

These  appear  to  be  the  only  provisions  necessary  in  ordinary  circum- 
stances to  the  proper  working  of  a  private  partnership ;  and  in  the 
absence  of  any  of  them  it  can  hardly  be  said  that  the  articles  are  com- 
plete. If  the  persons  chosen  to  be  partners  are  at  all  suited  to  enter  into 
that  relation  with  each  other,  these  provisions,  simply  and  clearly  expressed, 
will  generally  be  found  amply  sufficient  for  all  practical  purposes,  and 
more  likely  to  conduce  to  harmonious  working  than  articles  which  contain 
provisions  of  a  more  extensive  and  minute  character.  In  some  cases, 
however,  additional  provisions  may  be  found  advisable,  in  consequence  of 
the  nature  of  the  business,  or  the  mode  in  which  it  has  to  be  carried  on. 
Under  this  class  may  be  instanced  the  following : — 

1.  Eestri.ctions  on  the  right  of  subscribing  the  company  firm. 

2.  Provisions  as  to  continuance  of  the  company  notwithstanding  the 
death,  bankruptcy,  or  retirement  of  a  partner. 

3.  Power  to  assume  new  partners. 

4.  The  appointment  of  managing  partners,  or  the  limitation  of  the 
agency  to  particular  individuals. 

5.  Provisions  as  to  apprentices,  agents,  or  servants. 

Beyond  these,  numerous  clauses  will  be  found  in  books  of  styles,  and 
in  other  forms  extensively  used.  Some  of  them  may  occasionally  be 
found  of  importance  ;  but  of  the  great  majority  it  may  be  said,  that  they 
are  at  best  useless,  and  too  frequently  minister  to  embarrassment,  mis- 
understanding, and  litigation. 


I.  ARTICLES  APPLICABLE  TO  A  COMPAJinr  CONSISTING  OF 
THREE  OR  MORE  PARTNERS. 

Introductory. 

'  It  is  contracted,  agreed,  and  ended  between  these  parties,  viz.  A.  of 
the  first  part,  B.  of  the  second  part,  and  C.  of  the  third  part,  in  manner 
following  :  That  is  to  say,  the  said  parties  have  agreed,  and  by  these 
presents  do  agree,  to  be  copartners  in  a  company  for  carrying  on  the  busi- 
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ness '  [or  trade,  as  the  ease  may  6e]  '  after  mentioned,  for  the  period  and 
upon  the  terms  and  conditions  underwritten.' 

Business  and  Style  of  Company. 

1.  '  The  business  shall  be  that  of  (here  describe  accurately  its  nature  ; 
and  if  there  are  any  branches  into  which  it  is  intended  that  the  company  shall 
not  enter,  specify  them  as  prohibited).  '  The  said  business  shall  be  carried 
on  under  the  firm  of  A.,  B.,  and  C  (if  the  partners  are  more  numerous, 
it  is  best  to  select  for  the  firm  the  names  of  the  two  best  known  or  most  influ- 
ential, and  to  add  the  words  '  and  Co.')  (a),  *  at  '  (if  there  are  to  be 
various  places  of  business,  and  one  head  place  of  business^  state  this),  '  or  in 
such  other  place  of  business  as  may  from  time  to  time  be  mutually 
agreed  on.' 

Commencement  and  Endurance  of  the  Partnership. 

2.  'The  partnership  shall  commence  [(or)  shall,  notwithstanding  the 
date  of  these  presents,  be  held  to  have  commenced]  upon  the  day  of 

18      (J),  and  shall  endure  until  the  day  of  18     ,  unless 

dissolved  in  manner  after  mentioned.' 

Capital. 

3.  The  stipulated  contributions  should  always,  when  practicable,  be 
paid  into  bank  when  the  articles  are  signed.  When  this  is  not  done,  a 
foundation  is  often  laid  for  much  future  dissension  and  complication.  If, 
however,  arrangements  cannot  be  made  for  paying  up  the  capital  before 
starting,  it  should  be  made  payable  within  a  short  and  limited  time,  and 
in  all  cases  before  it  is  required  for  the  purposes  of  the  trade  or  business, 
otherwise  the  company  will  begin  its  career  in  debt — a  state  of  matters 
most  unfavourable  to  future  success.  Keeping  these  observations  in  view, 
the  following  styles  may  be  found  useful : — 

Where  Capital  is  paid  up  at  starting — 

'  The  capital  of  the  company  shall  be  £  ,  now  paid  into  the 

Bank  on  account  of  the  said  company  by  the  parties  hereto, 
in  equal  proportions  [if  the  contributions  are  unequal,  say,  in  the  following 
proportions,  viz.  £  by  the  said  A.,  £         by  the  said  B.,  and  £ 

by  the  said  C.].' 

Where  Capital  is  not  paid  up  at  starting — 

'  The  capital  of  the  company  shall  be  £  ,  to  be  contributed 

and  paid  into  the  Bank  to  account  of  the  company  by  the 

parties  hereto  in  equal  proportions  [if  contributions  unequal,  say,  in  the 

(a)  A  descriptive  name  should  never  (V)  If  no  period  of  commencement  be 

be  adopted  ;  such  are  suitable  only  for      mentioned,  the  partnership  wiU  be  held 
corporations.  to  begin  as  at  the  date  of  the  articles. 

3  F 
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following  proportions,  viz.  £  by  the  said  A.,  £  by  the  said  B., 

and  £         by  the  said  C],  on  or  before  the  day  of 

18  ;  and  in  the  event  of  his  said  stipulated  contribution  or  any  balance 
thereof  not  being  paid  by  any  partner  on  or  before  the  said  date,  it  shall 
be  competent  for  the  company,  or  for  any  partner  who  shall  have  already 
paid  up  his  own  stipulated  amount  of  contribution,  to  expede  letters  of 
horning,  or  to  give  a  charge  in  the  company's  name  on  six  days'  warning 
against  such  partner  to  make  payment  of  his  said  amount  of  contribution 
or  the  balance  thereof,  as  the  case  may  "be ;  and  for  the  said  letters  of 
horning  or  charge  an  account  of  the  said  amount  of  contribution  or  of  the 
balance  thereof,  docqueted  by  the  other  partners  or  by  the  arbiter  herein- 
after named  and  accepting  for  the  time  being,  together  with  an  extract 
hereof,  shall  be  sufficient  warrant '  (a).  {The  following  or  similar  provi- 
sions are  here  sometimes  introduced.)  '  If  any  partner  shall,  with  the 
consent  of  the  others,  put  into  the  stock  any  sum  of  money  exceeding  his 
stipulated  contribution,  he  shall  be  deemed  a  creditor  of  the  company  for 
the  amount  of  such  additional  sum,  and  shall,  until  repaid,  draw  interest 
on  the  same  at  the  rate  of  £5  per  centum  per  annum '  (6).  (The  following 
clause  is  also  frequently  adjected.)  'And  all  the  parties  to  this  contract 
bind  and  oblige  themselves,  in  the  event  of  the  said  capital  being  reduced 
by  losses  below  the  said  sum  of  £  ,  forthwith  to  pay  into  the  said 

bank  to  account  of  the  company  in  equal  proportions  [or  as  the  case  may 
be,  in  the  proportion  of  their  respective  contributions  above  specified], 
whatever  sums  may  be  necessary  to  restore  the  capital  to  the  said  amount 
of  £  '  (c). 

(a)  This  is  the  most  effectual  com-  and  dissension.  If  a  company  is  to 
pulsitor ;  but  if  it  is  not  adopted,  the  allow  one  of  its  partners  to  become  its 
clause  after  mentioned,  whereby  apart-  creditor,  the  arrangement  should  be 
ner  failing  to  make  payment  forfeits  made  at  the  time,  and  on  such  condi- 
his  claim  to  any  share  of  profits  tions  as  circumstances  may  warrant.  It 
accruing  before  he  makes  payment,  wiU  often  be  found  that  a  private  corn- 
may  serve  the  pm-pose.  If,  as  some-  pany  succeeds  better  when  it  borrows 
times  happens,  the  stipulated  contri-  from  a  stranger  than  when  it  makes 
butions  are  made  payable  by  instal-  one  of  its  own  partners  its  creditor, 
ments,  the  amount  and  dates  of  such  (c)  This  clause,  hke  the  last,  is 
instalments  must  be  very  accurately  objectionable  in  the  general  case, 
specified  ;  but  such  arrangements  Contingencies  of  the  kind  here  con- 
should  always,  if  possible,  be  avoided :  templated  should  be  provided  for  as 
they  only  work  well,  in  the  case  of  they  arise.  If  the  concern  is  likely  to 
companies  with  transferable  shares,  weather  its  difficulties,  all  parties  will 
and  managed  by  directors,  in  which  be  ready  enough,  provided  they  have 
case  they  take  the  form  of  calls.  Such  the  means,  to  make  the  necessary 
companies  should  always  be  formed  advances ;  if  otherwise,  obligations  of 
by  registration.  this  kind  only  enable  persons  of  a  san- 

(J)    We    do    not    recommend  the  guine  or  speculative  temperament  to 

adoption  of  such  provisions :  they  are  prolong  the  existence  of  the  company 

often  productive  of  misunderstanding  to  the  injury  of  all  concerned. 
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Company  Property  and  separate  Estate. 

4.  '  Over  and  above  the  said  sum  of  £  ,  the  subjects  and 
articles  specified  in  the  inventory  and  valuation  signed  relative  hereto  are 
contributed  to  and  shaU  be  deemed  to  form  part  of  the  company  property, 
except  in  so  far  as  may  be  otherwise  specified  in  the  inventories  to  be 
prepared  in  connection  with  the  half-yearly  balance-sheets,  as  hereinafter 
provided'  (a). 

Shares  of  Capital,  Profits,  and  Losses. 

5.  '  The  partners  shall  be  interested  in  the  capital  and  property  of 
the  company  in  equal  shares,  and  shall  be  entitled  to  equal  shares  of  the 
profits,  and  shall  bear  the  losses  in  equal  proportions,  unless  in  the  case 
of  losses  occasioned  by  the  wilful  neglect  or  default  of  any  of  the  said 
partners,  which  shall  be  made  good  by  the  partner  or  partners  through 
whose  neglect  or  default  they  arise '  (&).  (If  the  shares  are  intended  to 
be  unequal  in  the  capital,  in  the  profits,  or  in  the  losses,  the  proportions 
should  be  very  distinctly  specified,  e.g.:  'The  partners  shall  be  interested 
in  the  capital  in  the  following  proportions,  viz.  the  said  A.  in  three- 
sixths,  the  said  B.  in  two-sixths,  and  the  said  C.  in  one-sixth  ;  and  shall 
be  entitled  to  share  profits  as  follows,  viz.  the  .said  A.  two-sixths,  the  said 
B.  one-sixth,  and  the  said  C.  three-sixths  ;  and  the  losses  shall  be  borne 
by  the  said  partners  as  follows,  viz.  by  the  said  A.  one-sixth,  by  the  said 
B.  two-sixths,  and  by  the  said  C.  three-sixths.  [If  the  proportions  are  the 
same  throughout,  say :  The  partners'  shall  be  interested  in  the  capital  and 
property  of  the  company,  and  in  the  profits  and  losses,  in  the  following 

(a)  Describe  in  (he  inventory  all  heri-  moveables  is  contributed  to  the  com- 
table  property,  whether  feudal  or  lease-  pany,  specify  in  like  manner  what 
hold,  contributed  and  intended  to  he  held  they  are,  for  what  purposes  they  are 
as  company  property,  specifying  the  to  be  used,  and  in  whom  the  radical 
parties  in  whose  name,  as  trustees,  the  right  remains  as  separate  estate.  In 
property  is  held  for  behoof  of  the  com-  the  case  of  separate  estate,  the  partner 
pany.  If  a  deed  of  conveyance  has  contributing  its  usufruct  should  be 
already  been  obtained  in  trust  for  the  taken  bound  to  do  so  for  the  whole 
company,  it  should  be  referred  to  in  endurance  of  the  partnership,  or  for 
the  ordinary  way.  If  the  property  such  less  period  as  may  be  agreed  on. 
forms  part  of  the  stipulated  contri-  See  corresponding  article  in  second 
bution  of  a  partner,  the  conveyance  style,  pp.  835-6-7. 
should  either  be  executed  simul  ac  semel  (V)  This  clause  is  little  more  than 
with  the  signature  of  the  articles,  in  •  what,  in  the  absence  of  conventional 
which  case  it  should  be  referred  to ;  or  provisions,  the  common  law  would  pro- 
else  he  should  be  taken  bound  to  con-  vide.  Yet,  where  equality  is  intended, 
vey  it  in  the  stipulated  manner  in  it  should  always  be  introduced,  since 
trust  for  the  company  within  a  speci-  in  its  absence  attempts  may  be  made 
fled  time.  Describe  also  all  moveable  to  set  up  alleged  agreements  for  un- 
property  or  rights  contributed  as  com-  equal  distribution  by  evidence  dehors 
pany  property.  If,  as  will  often  hap-  the  articles. 
pen,  the  usufruct  only  of  heritage  or 
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proportions,  viz.  the  said  A.  in  two-sixths,  the  said  B.  in  one-sixth,  and 
the  said  C.  in  three-sixths  parts  thereof.]  But  in  respect  of  any  losses 
which  may  arise  through  the  wilful  fault  or  negligence  of  a  partner,  the 
same  shall  be  made  good  by  him.') 


Company  Books. 

6.  '  The  partners  shall  keep,  or  cause  to  be  kept,  regular  and  proper 
books  of  account,  containing  the  whole  affairs  and  transactions  of  the 
company,  which  shall  be  regularly  posted  from  week  to  week  ;  and  there 
shall  also  be  kept  a  book  into  which  shall  be  copied  all  letters  of  import- 
ance relating  to  the  partnership  affairs.  The  foresaid  books,  together 
with  all  bonds,  bills,  assurances,  notes,  letters,  and  other  writings  affect- 
ing the  partnership,  shall  be  kept  at  the  office  of  [or  at  any 
other  place  where  the  business  of  the  partnership  shall  from  time  to  time 
be  carried  on]  (a).  And  each  of  the  partners  shall  have  free  and  equal 
access  to  the  said  books,  documents,  and  writings.' 

Termly  Balances. 

7.  '  The  company  books  shall  be  brought  to  a  just  and  true  balance 
half-yearly,  upon  the  last  lawful  day  of  June,  and  upon  the  last  lawful  day 
of  December  in  each  year,  beginning  on  the  last  lawful  day  of  June  18  ; 
and  a  balance-sheet,  containing  the  particulars  of  each  balance,  shall  be 
made  out.' 

8.  '  At  the  same  time,  and  as  part  of  the  said  balance-sheet,  an  inven- 
tory and  valuation  of  the  company  property  of  whatever  kind,  and  of  all 
debts  due  to  the  company  as  at  that  date,  shall  be  made  up ;  and  the 
said  inventory  shall  distinctly  set  forth  what  is  company  property,  and 
what,  if  any,  is  separate  estate,  of  which  the  company  has  the  use  only 
after  the  same  manner  as  the  inventory  and  valuation  now  made  up,  and 
signed  as  relative  hereto.' 

9.  'The  said  balance-sheet,  inventory,  and  valuation  shall  be  examined 
and  docqueted  by  the  partners  within  three  months  from  the  date  when 
they  fall  to  be  made  up,  as  before  provided  ;  and  the  said  balance-sheet, 
inventory,-  and  valuation  shall,  when  so  docqueted,  be  deemed  conclusive 
evidence  of  all  that  is  therein  contained,  for  all  the  purposes  of  the  present 
contract ;  and,  whether  docqueted  or  not,  shall  have  the  same  effect,  if 
none  of  the  partners  shall  have  stated  any  objection  thereto  in  writing 
within  one  month  after  the  same  shall  have  been  completed  and  com- 
municated to  them.  (Sometimes  it  may  be  thought  better  to  express  the 
provisions  of  the  last  clause  as  follows ;)  and  in  case  any  of  the  partners 
shall  refuse  or  delay  to  docquet  the  said  balance-sheet,  inventory,  and 
valuation,  the  same  shall,  on  the  requisition  of  the  other  partners,  or  any 
of  them,  be  examined  by  the  arbiter  after  mentioned,  or  by  an  accountant 

(a)  The  absence  of  a  clause  to  this  effect  has  sometimes  been  productive  of 
great  inconvenience. 
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appointed  by  him,  and  on  being  found  to  be  correct,  they  shall  be  doc- 
queted  by  the  arbiter  on  behalf  of  and  in  name  of  the  company,  and  shall 
then  in  like  manner  be  deemed  conclusive  evidence  of  all  that  is  therein 
•  contained  as  aforesaid.' 

Sums  to  be  Drawn  out  and  Paid  in  by  Partners. 

10.  '  If  at  the  date  of  any  such  termly  balance  there  shall  be  any 
sum  at  the  credit  of  a  partner,  as  a  debt  due  to  him  by  the  company, 
irrespective  of  his  share  of  profits,  he  shall  be  entitled  to  require  imme- 
diate payment  of  the  same  [provided  that  he  has  made  fuU  payment  or 
satisfaction  of  his  stipulated  amount  of  contribution  as  hereinbefore 
specified,  and]  (a),  provided  that  all  the  existing  debts  of  the  company 
to  the  public  have  been  either  paid  or  provided  for  to  the  satisfaction  of 
the  other  partners,  or  in  case  of  difference  of  opinion  to  that  of  the  arbiter 
after  mentioned  ;  but  if  the  said  partner  [shall  have  already  made  good 
his  stipulated  contribution  as  aforesaid,  and]  (a)  shall  not  be  paid  his 
foresaid  claim,  he  shall  be  entitled  to  interest  thereon,  or  on  any  balance 
thereof,  at  the  rate  of  £5  per  centum  per  annum,  so  long  as  the  same 
shall  remain  unpaid.  If,  at  the  date  of  any  such  balance,  there  shall  be 
a  sum  at  the  debit  of  any  partner,  he  shall  forthwith  pay  the  same,  with 
interest  thereon,  at  the  aforesaid  rate,  to  the  company ;  and  in  the  event 
of  his  not  doing  so,  the  said  docqueted  balance-sheet  shall,  along  with  an 
extract  hereof,  be  sufiicient  warrant  for  letters  of  horning  or  a  charge  on 
six  days'  warning,  at  the  instance  of  the  company  against  him,  to  make 
payment  of  such  sum  and  interest.' 

11.  'If,  at  the  date  of  any  such  balance,  there  shaU  be  any  profit  on 
the  company  business,  after  all  the  company  debts,  whether  to  the  public 
or  to  individual  partners,  have  been  paid  or  provided  for  to  the  satisfaction 
of  the  partners  or  to  that  of  the  arbiter  after  mentioned,  in  case  of  differ- 
ence of  opinion  [and  provided  the  foresaid  capital  has  been  fully  paid 
up  and  remains  undiminished]  (6),  such  profit  shall  be  divided  among 
the  several  partners  equally  [(or)  according  to  their  respective  shares 
in  the  profits  as  before  specified]  '  (c).  (^Sometimes  the  following  clause 
is  added:)  'And  if  any  partner  shall,  with  the  consent  of  the  others, 
allow  the  whole  or  any  part  of  his  share  of  the  said  profit  to  remaiu  in 
the  hands  of  the  company,  the  same  shall  be  deemed  a  debt  due  to  him 
by  the  company,  and  shall,  so  long  as  it  remains  unpaid,  bear  interest  at 

(a)  The  clauses  within  brackets  are  that  the  subscribed  capital  shall  not 

to  be  used  where  the  contributions  be  called  up  beyond  a  certain  sum, 

were  not  paid  up  at  starting.  unless  when  required    for   the   pur- 

(6)  The  clause  within  brackets  must  poses  of  the  company :  when  this  is  so, 

of  course  be  made  to  suit  the  circum-  the  clause  should  run  thus,  '  provided 

stances  of  the  case.     If  the  capital  was  the  foresaid  capital  has  been  paid  up 

paid  up  at  the  date  of  the  contract  (as  to  the  extent  of  £  ,  and  the  same 

before  recommended),  the  only  provi-  remains  undiminished.' 
sion  here  necessary  will  be  against  its  (c)  This  form  should  be  used  when 

diminution. .  Sometimes  it  is  intended  the  shares  and  the  profits  are  unequal. 
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the  rate  before  mentioned'  (a).  {The  following  provision  is  also  sometimes 
made :)  '  And  it  is  hereby  provided  and  declared,  that  no  partner  shall  be 
entitled  to  any  share  of  profits  while  the  amount  of  his  stipulated  contri- 
bution remains  unpaid,  after  a  requisition  for  payment  thereof  has  been 
made  upon  him  by  the  company,  but  his  share  of  said  profits  shall  ipso 
facto  be  forfeited  to  and  vest  in  the  company,  to  be  divided  among  the 
other  partners  who  have  paid  up  their  contributions,  in  proportion  to 
their  respective  shares  in  the  profits  as  before  specified '  (or,  and  this  is 
perhaps  better),  '  to  be  added  to  the  capital  so  as  to  increase  it  above  the 
amount  before  specified '  (b). 

12.  '  Each  partner  shall  be  entitled  to  draw  out  of  the  company  funds 
from  time  to  time  any  sum  or  sums  not  exceeding  the  sum  of  £  per 
month  for  his  own  use,  such  sum  or  sums  to  be  duly  accounted  for  by 
him  at  each  half-yearly  balance  of  accounts,  as  before  mentioned.'  (This 
clause  must  of  course  he  varied  to  meet  the  circumstances  of  the  case.) 

The  following  clauses  have  been  found  useful,  and  may  be  adopted 
and  modified  as  circumstances  require  : — 

Obligatory  and  Prohibitive  Articles. 

13.  'And  the  several  parties  hereto  bind  and  oblige  themselves  as 
follows : — The  said  partners  shall,  at  all  times  during  the  continuance  of 
the  partnership,  diligently  and  faithfully  employ  themselves  in  the  aifairs 
of  the  company,  ^nd  do  their  best  to  further  the  interests  thereof.  They 
shall  be  faithful  and  just  in  their  dealings  vdth  each  other,  and  shall, 
when  required,  communicate  to  each  other  all  information  they  may 
receive,  and  all  letters  or  writings  which  may  come  into  their  posses- 
sion touching  the  business  of  the  company.  No  apprentice,  clerk,  or 
servant  shall  be  taken,  engaged,"  or  employed  in  the '  company  business 
by  any  partner  without  the  consent  of  the  others  ;  and  all  premiums 
or  apprentice  fees  shaU  be  deemed  part  of  the  company  income,  and 
shall  be  dealt  with  accordingly.  No  partner  shall,  during  the  continu- 
ance of  the  partnership,  employ  the  property,  effects,  or  credit  of  the 
company  except  for  the  sole  use  and  benefit  thereof  ;  no  partner  shall 
interest  or  concern  himself  directly  or  indirectly  in  any  other  trade  or 
business,  or  in  any  speculation  whatever,  or  undertake  any  guarantee  or 
cautionary  obligation  for  any  person ;  no  partner  shall  sign  the  company 
firm  to  any  bond,  biU,  contract,  account,  or  writing  whatever,  except  in 
the  usual  and  regular  course  of  the  company  business,  and  for  the  sole 
benefit  thereof ;  neither  shall  he  advance  or  lend  any  monies  or  other 
property  belonging  to  the  partnership,  or  impledge  the  same,  unless  with 
the  consent  of  the  other  partners,  or  give-  credit  in  company  transactions 
after  he  shall  have  been  forbidden  to  do  so  by  the  others.     No  partner 

(a)  We  do  not  advise  the  adoption  been  paid  up  at  starting ;  but  even 

of  a  clause  of  this  kind.     This  is  one  then  their  propriety  is  questionable, 

of  the  contingencies  which  should  be  The  compulsitor  of  a  charge  on  the 

provided  for  as,  they  occur.  registered  articles  is  much  more  effec- 

(6)  Provisions  of  this  kind  will  be  tive,  and  is  less  liable  to  give  rise  to 

required  only  when  the  capital  has  not  questions.     See  ante,  p.  818. 
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shall,  without  the  consent  of  the  others,  discharge  or  compromise  any 
debt,  claim,  or  obligation  which  shall  be  due  or  owing  to  the  company 
without  recovering  full  payment,  satisfaction,  or  implement  thereof ;  nor 
shall  he,  withou-t  the  like  consent,  sign  any  writing,  or  do  anything  where- 
by a  security  held  by  the  company  may  be  discharged,  vacated,  or  dimi- 
nished (a).  No  partner  shall,  without  the  consent  of  the  others,  assign  or 
convey  his  share  or  interest  in  the  company,  or  any  part  thereof,  or  create 
a  sub-partnership  in  relation  thereto,  or  withdraw  his  share  of  the  capital 
of  the  company,  or  engage  in  or  carry  on,  either  separately  or  in  partner- 
ship with  others,  the  business  of  (here  state  the  business  for  the  prosecution 
of  which  the  company  is  formed)  ;  or  knowingly  do  or  permit  to  be  done  any 
act  whereby  the  company  property  or  effects  may  be  attached  by  diligence 
or  taken  in  execution.' 

Provisions  for  Death  and  BarJcruptcy. 

14.  '  In  the  event  of  the  death,  bankruptcy,  or  declared  insolvency  of 
any  partner  before  the  expiration  of  this  contract,  the  partnership  shall 
ipso  facto  determine,  and  the  whole  affairs  thereof  shall  be  without  delay 
wound  up  by  the  surviving  or  solvent  partner  or  partners,  as  the  case 
may  be,  and  the  property  and  assets  thereof  shall  be  divided  by  them 
among  all  concerned,  according  to  their  respective  rights  and  interests,  as 
hereinafter  provided.' 

{This  is  the  simplest,  and  there  is  reason  to  believe  the  lest,  mode  of  pro- 
viding for  such  contingencies.  It  is  little  more  than  an  affirmance  of 
the  common  law.  Other  provisions  are,  however,  frequently  made,  of 
which  we  shall  give  examples.) 

'  In  the  event  of  the  death,  bankruptcy,  or  declared  insolvency  of  any 
partner  before  expiration  of  this  contract,  he  and  his  representatives  and 
creditors  shaU  then  and  thenceforth  cease  to  be  partners,  and  to  have 
any  share  or  interest  in  the  company  property  or  assets,  and  his  share 
and  interest  therein  shall  ipso  facto  vest  in  the  other  partners  propor- 
tionally to  their  respective  shares  and  interests,  to  the  exclusion  of  the 
representatives  and  creditors  of  the  deceasing,  bankrupt,  or  insolvent 
partner,  who  shall  be  entitled  only  to  be  settled  with  in  manner  follow- 
ing: that  is  to  say,  if  the  said  death,  bankruptcy,  or  declared  insolvency 
shall  occur  before  any  balance-sheet  shall  have  been  docqueted  or  other- 
wise fixed  as  before  provided,  the  sum  to  which  the  representatives  or 
creditors  of  the  deceased,  or  bankrupt,  or  insolvent  partner  shall  be 
entitled  shall  be  the  amount  of  the  sums  actually  paid  in  by  him,  with 
interest  thereon  at  the  rate  of  £5  per  cent,  per  annum  from  the  time  the 

(a)  This  stipulation  is  in  all  probabi-  without  full  implement  or  satisfaction. 

Uty  little  morethan  an  affirmance  of  the  See  pp.  534-5-6.    It  is,  however,  most 

common  law  of  Scotland,  which  seems  undesirable   that    any    such  question 

to  hold,  in  opposition  to  the  EngUsh  should  be  raised,  and  it  is  therefore 

rule,  that  the  imphed  agency  of  a  part-  well    to    certify    the    partners    that 

ner   does  not   extend  to  discharging  powers   of  this  kind  are   not   to   be 

company  claims  and  securities,  at  least  exercised. 
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same  were  paid  in,  under  deduction  of  any  sums  drawn  out  by  him,  with 
the  like  interest ;  and  if  the  said  death,  bankruptcy,  or  declared  insol- 
vency shall  occur  after  a  docqueted  or  fixed  balance  as  before  mentioned, 
the  sum  to  which  the  representatives  or  creditors  of  the  deceased,  or 
bankrupt,  or  insolvent  partner  shall  be  entitled  shall  be  the  sum  at  his 
credit  according  to  the  said  balance  immediately  preceding,  with  interest 
at  the  said  rate  from  the  date  thereof,  and  with  the  addition  or  deduction 
as  the  case  may  be  of  any  sums  paid  in  or  drawn  out  by  him  since  the 
date  of  such  balance,  and  corresponding  interest  thereon  at  the  said  rate  ; 
and  if  such  death,  bankruptcy,  or  insolvency  shall  occur  six  months  or 
more  after  such  balance,  the  said  representatives  or  creditors  shall  be 
entitled  to  a  further  sum,  equal  to  one-sixth  part  of  the  profits,  if  any, 
of  the  previous  half-year  as  a  surrogatum  for  not  participating  in  the 
profits  of  the  current  half-year  {proportion  this  to  the  number  of  partners). 
And  in  all  of  the  above  cases,  the  sum  to  which  the  said  representatives 
or  creditors  shall  be  entitled  shall,  when  ascertained,  be  paid  to  them  by 
the  surviving  or  solvent  partners  by  equal  half-yearly  instalments,  with 
interest  at  the  said  rate,  payable  at  six,  twelve,  and  eighteen  months 
respectively  from  the  date  of  the  death,  bankruptcy,  or  declared  insol- 
vency ;  but  if  the  contract  shall  expire  before  all  the  instalments  become 
due,  those  not  due  shall  become  payable  as  at  the  date  of  such  expira- 
tion ;  and  the  surviving  or  solvent  partners  shall,  if  required,  give  to 
the  said  representatives  or  creditors  promissory-notes  of  the  company  and 
of  themselves  for  said  instalments,  but  shall  not  be  bound  to  give  any 
other  security  whatever  ;  and  the  said  surviving  or  solvent  partners  shall 
thereupon  be  entitled  to  carry  on  the  business  of  the  company  in  all 
resjsects  as  before.  [In  the  event  of  death,  bankruptcy,  or  declared  insol-  , 
vency  as  aforesaid,  any  one  of  the  surviving  or  solvent  partners  shall 
have  the  option  of  dissolving  the  company,  and  having  the  same  wound 
up  as  if  the  contract  had  expired.] '(a). 

(Or  again:) 
'  In  the  event  of  the  death,  bankruptcy,  or  declared  insolvency  of  any 
partner  before  expiration  of  the  term  of  the  said  partnership,  his  repre- 
sentatives or  creditors  shall  be  entitled  only  to  the  sums  standing  at  his 
credit  according  to  the  immediately  preceding  balance-sheet,  docqueted 
or  otherwise  authenticated  as  before  provided  ;  and  in  the  event  of  no 
balance-sheet  having  been  previously  completed  and  authenticated,  to 
the  sum,  if  any,  which  shall  be  ascertained  to  have  been  due  to  him  by 
the  company  according  to  a  balance-sheet  to  be  made  iip  as  at  the  date 
of  his  said  death,  bankruptcy,  or  insolvency,  in  conformity  with  the 
principles  hereinbefore  provided  for  making  up  half-yearly  balance- 
sheets.  The  sum  so  ascertained  shall  be  paid  to  the  said  representatives 
or  creditors  by  equal  instalments  at  six,  twelve,  or  eighteen  months  from 
the  date  of  the  said  death,  bankruptcy,  or  insolvenc}'-,  with  interest  at 
five  per  cent,  per  annum  on  each  instalment  from  the  said  date.  And 
no  other  security  shall  be  demandable  from  the  said  partners  but  promis- 
sory-notes of  the  company  and  themselves  for  the  said  instalments.' 

(a)  In  adopting  this  clause,  regard  must  be  had  to  the  circumstances  of  the  case. 
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{Or  again ;) 
'  In  the  event  of  the  death,  bankruptcy,  or  declared  insolvency  of  any 
partner  before  expiration  of  the  term  of  the  said  partnership,  the  whole 
company  affairs  shall  be  wound  up  by  the  surviving  or  solvent  part- 
ners, and  the  proceeds  thereof  realized  and  divided  among  all  concerned, 
according  to  their  respective  rights  and  interests.  But  in  the  event  of 
the  surviving  or  solvent  partners,  or  any  of  their  number,  electing  to 
purchase  up  the  share  of  the  deceased,  bankrupt,  or  insolvent  partner 
in  the  concern,  then  a  balance-sheet  shall  be  made  up  by  the  surviving 
or  solvent  partners  at  the  sight  of  the  representatives  or  creditors  of  the 
deceased,  bankrupt,  or  insolvent  partner,  in  the  manner  and  in  accordance 
with  the  principles  hereinbefore  provided  in  the  case  of  the  half-yearly 
balances ;  and  the  property,  credits,  and  effects  of  the  company  so  ascertained 
shall  be  valued  by  the  arbiter  after  mentioned,  or  by  any  person  or  persons 
appointed  by  him ;  and  the  said  partner  or  partners  electing  to  purchase  shall 
thereupon  execute  a  bond  with  a  clause  of  registration  for  preservation  and 
execution,  and  with  all  other  usual  and  necessary  clauses,  binding  and 
obliging  themselves,  their  representatives  and  successors,  to  make  payment 
to  the  representatives  or  creditors  of  the  said  deceased,  bankrupt,  or  insolvent 
partner,, and  to  the  other  non-continuing  partners  (if  any),  of  the  ascer- 
tained interest  appertaining  to  each  in  said  valuation,  by  equal  instalments 
at  six,  twelve,  and  eighteen  months  respectively  next  after  the  date  of 
the  decease,  bankruptcy,  or  insolvency  of  said  partner,  with  interest  at 
five  per  cent,  per  annum  from  such  date  ;  and  also  binding  and  obliging 
themselves  and  their  foresaids  to  free  and  relieve  the  representatives  of  the 
said  partner  and  the  other  non-continuing  partners  (if  any)  of  all  hability 
for  debts  or  obligations  which  have  been  or  may  thereafter  be  incurred 
by  the  concern.  And  the  foresaid  purchasing  partners  shall,  if  required, 
be  bound  to  find  such  security  for  implementing  their  obligations  under 
the  said  bond  as  the  arbiters  in  their  order  hereinafter  appointed  shall 
determine.  And  the  representatives  foresaid  and  the  non-continuing 
partners  (if  any)  shall  be  bound,  if  required,  to  execute  a  conveyance 
and  assignation  of  their  whole  rights  and  interests  in  the  company  in 
favour  of  the  purchasing  partner  or  partners,  who  shall  thenceforth  be 
entitled  to  carry  on  the  business  of  the  company  in  all  respects  as  before.' 

Provisions  for  Withdrawal  or  Retirement  of  a  Partner. 

15.   '  After  the  elapse  of  years  from  the  date  of  these  presents,  it 

shall  be  competent  for  any  of  the  said  partners  to  retire  from  the  com- 
pany at  any  time  when  a  half-yearly  balance  shall  be  struck  as  aforesaid  ; 
but  subject  to  the  conditions  and  provisions  following: — -He  shall  give 
three  months'  notice  in  writing  under  his  hand  to  each  of  the  other 
partners  of  his  intention  to  retire.  A  notice  of  his  retirement,  as  at  the 
date  of  striking  the  said  half-yearly  balance,  shall  then  be  signed  by  all 
the  partners,  and  a  copy  thereof  shall  be  inserted  in  the  Edinhurgh  Gazette, 
and  in  any  other  newspapers  which  the  partners  may  desire;  and  a  copy  of 
the  said  notice  shall  be  posted  to  all  customers  of  the  concern.  And  in  the 
event  of  any  of  the  partners  refusing  or  unduly  delaying  to  sign  the  said 
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notice,  it  shall  be  competent  for  the  arbiter  after  mentioned,  if  he  shall  deem 
fit,  to  sign  the  said  notice  as  on  the  part  of  all  the  partners  on  the  requisi- 
tion of  any  one  of  their  number.  When  the  said  half-yearly  balance  shall 
have  been  struck  and  authenticated  as  hereinbefore  provided,  the  retiring 
partner  shall  be  paid  out  of  the  concern  by  receiving  payments  by  instal- 
ments of  his  ascertained  interest  therein ;  the  said  interest  to  be  ascertained 
and  paid  in  the  same  manner  in  all  respects  as  it  would  have  been  ascer- 
tained and  paid  to  his  representatives  if  he  had  died  at  the  date  of  striking 
the  said  balance  as  hereinbefore  provided  for.  The  said  partner  shall 
also  be  bound  and  obUged,  if  required,  to  execute  at  the  expense  of  the 
company  a  bond  with  a  clause  of  registration  for  preservation  and  execu- 
tion, and  with  all  other  clauses  usual  and  necessary,  binding  and  obhging 
himself  not  to  carry  on  alone,  or  in  company  with  others,  the  business 
{here  specify  the  company  business)  at  any  time  during  years  from 

the  date  of  his  said  retirement  within  the  city  of  ,  or  within 

miles  thereof,  under  the  penalty  of  .' 

Clauses  of  Forfeiture  and  Expulsion. 

16.  (ffl)  'If,  contrary  to  the  provisions  and  obligations  hereinbefore 
contained,  any  of  the  partners  shall  neglect  or  refuse  to  attend  to  the 
business  of  the  company ;  shall  wilfully  neglect  or  refuse  to  keep  proper 
and  just  accounts  ;  shall,  without  the  consent  of  the  others,  engage  appren- 
tices or  servants,  or  employ  the  company  monies  or  effects  for  other 
purposes  than  those  of  the  partnership,  or  engage  in  any  other  trade  or 
business,  or  in  any  speculation  whatever,  or  undertake  any  guarantee  or 
cautionary  obligation ;  or  if,  contrary  to  the  said  provisions  and  obliga- 
tions, any  partner  shall  sign  the  company  firm  to  any  bond,  bill,  contract, 
account,  or  writing  whatever,  except  in  the  usual  and  regular  com'se  of 
the  company  business,  and  for  the  sole  benefit  thereof,  or  shall  lend  any 
monies  or  other  property  belonging  to  the  company,  or  impledge  such 
property  without  the  consent  of  the  other  partners,  or  shall  give  credit 
in  company  transactions  after  he  shall  have  been  forbidden  to  do  so  by 
the  others ;  or  shall,  without  the  consent  of  the  others,  discharge  or  com- 
promise any  company  debt,  claim,  or  obligation,  without  full  payment, 
satisfaction,  or  implement  thereof;  or  shall,  without  the  like  consent,  do 
anything  whereby  a  security  held  by  the  company  may  be  discharged, 
vacated,  or  diminished ;  or  shall,  without  the  Uke  consent,  assign  or  convey 
his  share  or  interest  in  the  company,  or  any  part  thereof ;  or  shall  create  a 
sub-partnership,  withdraw  his  share  of  the  capital,  or  engage  or  carry  on, 
either  separately  or  in  partnership  with  others,  the  business  {here  state 
the  business  for  which  the  company  is  formed).,  or  knowingly  do  or  per- 
mit to  be  done  any  act  whereby  the  company  property  or  effects  may 
be  attached  by  diligence  or  taken  in  execution  ; — ^then,  and  in  any  of  the 
said  cases,  it  shall  be  competent  for  the  other  partners,  by  notice  in 
writing,  signed  by  all  of  them,  to  expel  from  the  said  company  the  part- 

(a)  Thia  article  must  be  made  to  suit  the  prohibitions  contained  in  the 
contract. 
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ner  so  offending,  and  from  tlie  date  of  the  said  notice  of  expulsion  he 
shall  cease  to  have  any  interest  in  the  concern,  except  to  the  effects  fol- 
lowing : ' — 

17.  'Upon  the  expulsion  of  any  partner  as  aforesaid,  a  general  account 
shall  be  taken  of  the  whole  company  affairs,  and  a  balance-sheet  shall  be 
made  up  as  in  the  case  of  the  half-yearly  balances,  and  the  whole  property 
of  the  company  shall  be  valued ;  and  the  sum  due  to  the  said  expelled 
partner,  as  at  the  date  of  expulsion,  shall  be  ascertained,  as  in  the  case 
where  a  partner  becomes  bankrupt  or  insolvent,  and  the  same  shall  be 
paid  to  him  or  them  by  instalments  with  interest,  as  in  such  cases :  And 
the  remaining  partners  shall,  if  required,  execute  a  bond,  to  be  prepared 
at  the  expense  of  the  said  partner,  with  a  clause  of  registration  for  pre- 
servation and  execution,  and  all  other  clauses  usual  and  necessary,  in 
which  they  shall  bind  and  oblige  themselves  to  free  and  relieve  the 
expelled  partner  of  all  liability  for  debts  or  obligations  incurred  or  that 
shall  be  thereafter  incurred  by  the  company ;  and  upon  execution  and 
delivery,  or  registration  as  aforesaid,  of  the  §aid  bond,  and  upon  payment 
to,  or  consignation  in  any  chartered  bank  in  name  of,  the  said  expelled 
partner  of  the  said  ascertained  sum  or  sums,  such  partner  shall  cease  to 
have  any  right  or  interest  in  the  company,  and  the  remaining  partners 
shall  be  entitled  to  carry  on  the  business  thereof  in  the  same  way  in  all 
respects  as  if  the  expelled  partner  had  never  been  a  member,  or  had 
voluntarily  retired  from  the  company.' 

Provisions  for  Dissolution, 

18.  '  On  the  dissolution  of  the  company  by  expiration  of  the  term 
specified,  or  in  any  other  way,  the  affairs  thereof  shall  be  wound  up  by 
the  surviving  and  solvent  partners  in  such  manner  and  subject  to  such 
regulations  as  they  shall  determine ;  and  in  the  event  of  a  difference  of 
opinion,  the  same  shall  be  wound  up  by  the  arbiter  after  mentioned.  In 
the  event  of  the  company  affairs  being  wound  up  by  the  surviving  and 
solvent  partners,  it  shall  be  competent  for  them,  or  for  any  person  or 
persons  specially  appointed  by  them  for  that  purpose,  to  sell  and  dispose 
of  the  company  means  and  estate,  and  to  uplift,  receive,  and  discharge 
the  debts  due  to  the  company,  and  to  sue  and  defend  aU  actions  against 
or  at  the  instance  of  all  persons  whomsoever,  including  the  partners 
and  their  representatives,  and  to  use  summary  diligence  when  com- 
petent as  hereinbefore  provided,  without  the  concurrence  in  any  such 
proceedings  of  former  partners  or  of  their  representatives.  And  in  the 
event  of  the  company  affairs  being  wound  up  by  the  arbiter,  it  shall  be 
competent  to  the  arbiter  accepting  and  acting  for  the  time  to  exercise  all 
the  powers  hereby  conferred  on  the  surviving  and  solvent  partners,  and 
to  delegate  the  said  powers,  or  any  of  them,  to  such  person  or  persons  as 
the  said  arbiter  may  choose  to  appoint ;  and  to  enable  the  said  arbiter 
to  carry  out  these  purposes,  the  parties  to  this  contract  hereby  jointly  and 
severally  dispone,  assign,  and  convey  to  X.  (design  him),  whom  failing  to 
Y.  {design  him),  whom  failing  to  Z.  (design  him),  as  arbiters  in  manner 
hereinafter  nominated,  the  whole  means  and  estate,  heritable  and  move- 


828  APPENDIX. 

able,  real  and  personal,  of  every  description,  and  wheresoever  situated ; 
and  all  rights  and  interests  which  shall  belong  to  the  company,  or  to  any 
of  the  parties  hereto  as  partners  thereof,  and  the  whole  shares,  rights,  and 
interest  belonging  to  them  or  to  any  of  them  in  the  estate  of  the  com- 
pany at  the  dissolution  thereof,  with  all  rights  and  powers  competent  to 
the  said  parties  or  any  of  them,  and  with  full  power  to  said  arbiters  in 
succession  to  appoint  such  person  or  persons  as  they  shall  think  fit  to 
wind  up  the  company,  subject  to  their  superintendence  in  succession  as 
aforesaid,  and  to  allow  such  person  or  persons  reasonable  remuneration, 
to  be  paid  out  of  the  first  of  the  assets  of  the  company,  and  in  default 
thereof,  by  the  partners  or  their  representatives  equally ;  declaring  that 
an  extract  hereof  put  into  the  hands  of  the  said  X.  or  Y.  or  Z.  in  their 
order  as  aforesaid,  shall  be  deemed  due  delivery,  and  shall  vest  them 
with  the  full  powers  hereby  conferred,  according  to  the  true  meaning  and 
intent  hereof.' 

19.  'In  winding  up  the  affairs  of  the  company,  it  shall  be  the  duty  of 
those  entrusted  with  the  said  winding  up  to  realize  the  whole  means  and 
estate  of  the  company  by  public  auction  or  by  private  bargain,  as  they  shall 
see  fit,  and  to  recover  the  outstanding  debts  thereof  with  all  convenient 
speed,  to  pay  all  the  debts  due  by  the  company  to  the  public,  and  next, 
all  those  (if  any)  due  to  its  own  partners  or  their  representatives  ;  and  on 
the  said  debts  having  been  so  paid  or  provided  for  to  the  satisfaction  of 
the  creditors,  to  divide  the  surplus  assets  among  the  partners  and  their 
representatives,  according  to  their  several  rights  and  interests  as  herein- 
before specified.  If,  on  the  expiration  of  twelve  months  from  the  date 
of  dissolution,  any  of  the  debts  due  to  the  company  shall  remain  outstand- 
ing, or  any  of  its  assets  shall  be  undisposed  of  or  unrealized,  it  shall  be 
optional  to  any  of  the  partners  surviving  and  solvent,  or  to  the  represen- 
tatives or  creditors  of  a  deceased,  bankrupt,  or  insolvent  partner,  to  require 
the  arbiter  to  put  a  value  on  the  same,  and  to  make  offer  of  an  assign- 
ment of  his  share  thereof  to  the  remaining  partners  or  partner,  and  to  the 
representatives  or  creditors  of  a  deceased,  bankrupt,  or  insolvent  partner, 
as  the  case  may  be,  upon  receiving  payment  of  his  share  of  the  said 
value,  or  good  security  therefor ;  and  thereupon  the  other  partners,  or  the 
said  representatives  and  creditors,  shall  be  bound  either  to  accept  the  said 
offer  within  fourteen  days  after  the  same  has  been  made,  or  else  to  assign 
to  the  said  oSerer  their  share  of  the  said  debts  and  assets,  on  receiving 
payment  from  him  of  their  proportion  of  such  fixed  value,  or  good  security 
for  the  same.' 

Provisions  for  Continuance  of  Partnership. 

20.  '  If  the  company  shall  continue  undissolved  for  the  full  period  of 
endurance,  viz.  to  the  day  of  18  ,  it  shall  not  then  be 
dissolved,  unless  one  of  the  partners  at  least  shall  have  given  six  months' 
previous  notice  in  writing  of  his  intention  to  dissolve  the  same  at  that 
date ;  and  it  shall  not  be  in  the  power  of  any  partner  to  dissolve  the 
company  (except  in  the  events  hereinbefore  specified),  unless  he  shall 
have  given  at  least  six  months'  previous  notice  in  writing  to  each  of  the 
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others  then  in  the  concern  of  his  intention  to  dissolve  the  company  at  the 
date  of  the  first  half-yearly  balance  that  shall  occur  next  after  the  expira- 
tion of  six  months  from  the  date  of  the  said  notice ;  and  it  shall  be  in  the 
power  of  the  other  partners  or  partner  either  to  concur  in  the  proposed 
dissolution,  or  to  pay  out  such  partner  in  like  manner  as  if  he  had, died, 
or  become  bankrupt,  or  been  declared  insolvent  on  the  day  when  he  gave 
such  notice ;  and  in  that  case,  the  partners  so  paying  out  shall  be  entitled 
to  carry  on  the  business  under  the  said  company  firm  as  before,  provided 
always  that  they  shaU,  if  required,  execute  a  bond  of  relief  as  before  men- 
tioned, in  favour  of  the  retiring  partner,  and  at  his  expense.' 

Arbitration  Clause. 

21.  '  For  all  the  purposes  hereinbefore  mentioned,  the  said  X.,  whom 
failing  the  said  Y.,  whom  failing  the  said  Z.,  are  declared  to  be  the  arbi- 
ters in  succession  mutually  chosen  ;  and  the  parties  to  this  contract  bind 
and  oblige  themselves,  their  heirs,  executors,  and  successors,  to  refer  all 
matters  relating  1:0  the  company  either  during  its  subsistence  or  after  its 
dissolution,  and  all  matters  touching  the  meaning  of  these  presents  when 
any  question  or  difference  of  opinion  shall  arise,  to  such  one  of  the  said 
arbiters  as  shall  in  succession  for  the  time  being  accept  and  act ;  and  the 
said  parties  bind  and  obhge  themselves  and  their  foresaids  to  implement 
and  fulfil  whatever  the  said  arbiter  shall  determine  by  written  awards  or 
decrees-arbitral,  interim  or  final  (a)  [under  the  penalty  afterwritten]  '  (6). 

Fundamental  Articles. 

'2i'2.  '  The  foregoing  shall  be  the  fundamental  articles  of  the  company, 
and  shall  not  be  altered  except  with  the  consent  of  all  the  parties  hereto 
expressed  in  writing  [and  the  said  parties  bind  and  oblige  themselves 
and  their  foresaids  to  fulfil  to  each  other  the  said  articles,  and  any  altera- 
tions that  may  be  made  thereon  as  aforesaid,  and  that  under  the  penalty 
of  £  ,  to  be  paid  by  the  party  failing  to  the  party  performing  or 

wUling  to  perform,  over  and  above  performance]  '  (b). 

Begistration. 
23.  'AH  the  parties  to  this  contract  consent  to  the  registration  thereof, 

(a)  The  clauses  of  arbitration  are  of  Lord   Advocate,  would  not  bind.     In 

the   greatest  consequence.     In   Eng-  making  choice,  therefore,  of  arbiters, 

land,  it  is  true,  they  jannot  in  general  care  should  be  taken  to  select  persons 

be  enforced,  though  the  Act  of  17  and  likely  to  accept,  and  a  sulRcient  num- 

18  Vict.  c.  25  has  made  considerable  ber  should  be  named,  to  preclude  the 

alterations  in  this  matter ;  but  in  Scot-  chance  of  the  nomination  becoming 

land  they  have  always  been  held  bind-  inept   through   death  or  other   such 

ing  if  properly  conceived  and  expressed.  contingency. 

For  this  purpose,  the  reference  must  (6)  Ve  do  not  advise  the  adoption 

be  to  a  particular  person :  thus,  a  re-  of  these  penal  clauses, 
ference   to  a  public   official,  e.g.   the 
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and  of  the  relative  inyentoiy,  and  of  the  said  alterations,  and  of  all 
docqueted  balance-sheets  and  relative  inventories,  and  of  all  statements 
to  be  prepared  by  the  arbiter,  or  account  above  mentioned,  or  any  of 
them,  and  of  the  said  awards  or  decrees-arbitral,  interim  or  final,  for 
preservation  and  execution.' 

Testing  Clause. 

24.   '  In  witness  whereof,  these  presents,  written  upon  this  and  the 
preceding  pages  of  stamped  paper  [together  with  the  marginal 
additions  upon  pages        and        ]  by  S.,  clerk  to  T.,  writer  to  the  signet 
in  Edinburgh  [declaring  that  the  words  {qiiote  iheni)  on  the  line  of 

page  hereof  are  written  upon  an  erasure  (or  are  delete)  before  sub- 

scription], are  subscribed  by  me,  the  said  A.,  at  on  the  day  of 

18     ,  before  these  witnesses,  O.  and  P.  (design  them  fully)  ;  and 
by  me,  the  said  B.,  at  on  the  day  of  18     ,  before 

these  witnesses,  F.  and  G.  (design  them  fully)  ;  and  by  me,  the  said  C,  at 
on  the         day  of  18     ,  before  these  witnesses,  H.  and 

I.  (design  them  fully). 

(Signed)         A. 
O.,  witness. 
P.,  witness. 

(Signed)         B. 
F.,  witness. 
G.,  witness. 

(Signed  C. 

H.,  witness. 
I.,  witness.' 

ADDITIONAL  PROVISIONS. 

Provisions  of  the  kind  now  to  be  noticed  are  very  frequent  in  articles 
of  copartnery.  For  the  reasons  to  be  given,  it  will  be  seen  that  we  alto- 
gether object  to  the  adoption  of  some  of  them^  and  that  we  conceive  the 
others  should  only  be  adopted  in  special  circumstances. 

Management  of  the  Business. 

In  contemplation  of  law,  the  right  to  share  in  the  management  is  in 
all  the  partners  equally ;  and  any  provisions  whereby  any  of  their  num- 
ber is  sought  to  be  excluded  from  investigation  into  J;he  company  affairs 
(though  such  frequently  occur  in  partnership  contracts)  may  be  said  to 
be  practically  inoperative.  It  must  also  be  observed,  that  no  provision, 
restrictive  of  the  implied  agency  of  kno-wn  partners,  will  have  the  smallest 
effect  in  questions  with  the  public,  unless  where  it  can  be  shovm  that 
those  who  contracted  vfith  partners,  in  contravention  of  such  restrictions 
were  aware  of  their  existence.  At  the  same  time,  it  is  quite  competent 
for  the  partners  to  make  arrangements,  by  which  the  power  of  binding 
the  concern  shall  be  restricted  to  some  one  or  more  of  their  number,  and 
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by  wMch  the  management  of  particular  departments  shall  be  exclusively 
confided  to  certain  individuals.  Such  arrangements,  though  inoperative 
in  a  question  with  strangers,  -will,  if  properly  expressed,  be  binding  inter 
socios.     Examples  of  such  clauses  will  now  be  given : — 

'  The  said  A.  shall  take  the  general  management  of  the  whole  busi- 
ness, and  the  exclusive  charge  of  the  department  thereof,  and 
shall  alone  sign  all  cheques,  bills,  and  bonds,  except  when  absent  from 
home,  in  which  case  the  said  B.  shall  alone  of  the  remaining  partners  be 
entitled  to  sign  cheques  and  bills ;  and  in  the  event  of  the  death  of  the 
said  A.,  and  of  the  company  remaining  undissolved,  the  said  B.  shall  in 
like  manner  take  the  general  management,  shall  alone  have  power  to  sign 
cheques,  bills,  and  bonds,  and  shall  have  the  exclusive  charge  of  the 
department.' 

{Or  again ;) 

'  The  said  A.  shall  manage  and  transact  the  whole  business,  and  act 
for  and  on  behalf  of  the  company,  at  such  yearly  salary  as  shall  be  agreed 
upon,  but  subject  in  all  respects  to  the  superintendence,  direction,  and 
control  of  the  other  partners,  and  to  removal  by  them  from  the  manage- 
ment at' any  time  with  or  without  notice  or  cause  assigned,  provided  that 
the  said  A.,  in  case  he  shall  be  removed  or  dismissed,  shall  be  entitled  to 
his  salary,  or  an  apportioned  part  thereof,  for  the  full  period  of  three 
calendar  months  next  following  the  date  of  his  removal  or  dismissal. 
The  company  may  also  from  time  to  time  appoint  any  other  person 
[whether  a  partner  or  not]  to  be  such  manager,  with  such  powers  and 
upon  such  terms,  and  subject  as  aforesaid.' 

Sometimes  clauses  of  this  kind  are  intended  rather  to  confer  privileges 
than  to  impose  restrictions,  e.g. . 

'  The  said  A.  shall  at  all  times,  while  he  remains  a  partner,  diligently 
and  faithfully  employ  himseK  in  the  conduct  and  management  of  the  said 
business,  and  in  the  concerns  of  the  company,  unless  prevented  by  sick- 
ness or  other  reasonable  cause,  arising  without  his  own  default ;  but  the 
said  B.  and  C.  shall  not  be  obliged  to  attend  to  the  said  business,  unless 
they  shall  think  proper  so  to  do.' 

(Or  again ;) 

'  The  said  A.  and  B.  shall  at  all  times  during  the  coiitinuance  of  the 
copartnership  devote  their  whole  time  and  attention  in'  the  usual  business 
hours,  and  use  their  utmost  endeavours  in  managing  and  carrying  on  the 
company  trade,  according  to  the  intent  and  meaning  of  these  presents  ; 
but  the  said  C.  shall  be  at  liberty  at  any  time  during  the  continuance  of 
the  said  copartnership  to  decline  such  part  of  the  active  management  as 
he  may  think  fit.' 

Bequest  of  Shares. 

Sometimes  provisions  are  made,  enabling  the  legal  representatives  or 
special  legatees  of  a  partner  to  succeed  him  in  his  share  of  the  concern,- 
instead  of  being  paid  out  as  provided  for  above.  Such  provisions  are  in 
their  very  nature  incompatible  with  the  delectus  personce  characteristic  of 
private  partnership,  and  have  often  proved  the  fertile  sources  of  misun- 
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derstanding  and  litigation.  To  obviate  such  results,  stipulations  are  some- 
times introduced,  debarring  the  representatives  of  a  deceased  partner  from 
taking  any  share  in  the  management,  and  limiting  their  rights  to  sharing 
the  profits.  Provisions  of  this  kind  are,  however,  seldom  conducive  to 
the  purposes  intended,  and  are  in  other  respects  objectionable.  It  is  very- 
doubtful  how  far  a  contract  excluding  any  partner  from  all  share  in  the 
management  can  be  enforced;  and  even  if  it  could,  the  position  of  the 
other  partners  would  be  very  far  from  desirable.  Nervous  anxiety  is  only 
to  be  expected  in  the  case  of  any  one  incurring  unlimited  liability  for  the 
engagements  of  a  concern  from  the  management  of  which  he  is  excluded. 
He  vrill  naturally  canvass  the  conduct  and  motives  of  his  fellows  with 
doubt  and  suspicion,  and  will  be  tempted  to  attain  by  indirect  and 
underhand  means  that  information  of  their  intentions  and  that  power 
of  controlling  their  proceedings  to  which  he  has  no  legitimate  access. 
The  unsuitableness  of  all  provisions  of  the  kind  under  consideration 
becomes  greatly  intensified  when  the  share  of  a  deceased  partner  is 
taken  up  not  by  one  person,  but  by  several,  as  his  executors.  Nor  is 
the  matter  in  general  mended  by  the  ordinary  expedient  of  appointing 
one  of  their  number  to  act  for  and  represent  the  others.  It  must  be 
considered,  that  however  small  the  share  of  profits  appertaining  to  each, 
his  liability  to  the  public  for  company  obhgations  is  unlimited ;  and  since 
it  is  impossible  to  admit  all  the  executors  of  the  deceased  to  a  share  in 
the  management,  they  will  be  apt  to  suspect  not  only  the  managing 
partners,  but  the  very  person  by  whom  their  interests  are  directly  repre- 
sented. Taking  all  these  matters  into  consideration,  we  do  not  recommend 
the  adoption  of  any  provisions  whereby  the  representatives  of  a  deceased 
partner  are  allowed  to  assume  his  place  in  the  firm.  If,  however, 
arrangements  of  this  kind  are  to  be  made,  the  following  style  of  clause 
is  perhaps  least  open  to  objection  : — 

'  On  the  death  of  any  of  the  parties  to  this  contract,  it  shall  be  in  the 
option  and  power  of  any  single  individual  to  whom  such  partner  has 
specially  bequeathed  his  share  and  interest  in  the  company,  to  assume  as 
partner  in  the  company  the  place  of  the  said  deceased  partner,  provided 
such  legatee  give  written  notice  under  his  hand  to  the  surviving  partners 
of  his  said  intention  within  three  months  after  the  said  death  ;  and  he  shall 
thereupon  be  received  as  a  partner  in  the  company  in  room  and  place, 
and  entitled  to  all  the  rights  and  subject  to  all  the  liabilities,  of  the  said 
deceased  partner  (a).  But  in  the  event  of  the  said  individual  electing 
to  be  paid  out  of  the  company,  or  not  giving  notice  as  aforesaid  of  his 
intention  to  become  a  partner,  he  shall  be  paid  out  in  manner  provided 
in  the  case  of  the  representatives  of  a  deceased  partner.' 

Sale  of  Shares. 
The  principle  of  delectus  personce  is  sometimes  so  far  departed  from 

(a)  This  is  sometimes  here  added:  biU,  contract,  or  document  whatsoever.' 
'  Except  that  he  shall  not  be  entitled  Introduce  no  prohibitions  against  his 
to  sign  the  company  firm  to  any  bond,      sharing  in  the  general  management. 
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even  in  private  partnerships,  that  power  is  given  to  a  partner  to  sell  his 
interest  in  the  concern.  Provisions  of  this  kind  are,  for  reasons  similar 
to  those  given  above,  to  be  avoided  as  far  as  possible.  When,  however, 
they  are  adopted,  they  should  be  expressed  in  some  such  manner  as 
follows  : — 

'  It  shall  be  competent  to  any  partner  during  the  continuance  of  the 
company  to  sell  his  share  and  interest  therein,  so  that  the  piirchaser  may 
become  a  partner  in  the  company  in  his  room  and  place,  with  all  the 
rights  and  subject  to  all  the  liabilities  of  such  partner ;  but  in  the  event  of 
his  resolving  to  carry  through  such  sale,  he  shall  be  bound  to  make  offer 
in  the  first  place  of  his  said  share  and  interest  to  the  other  partners,  who 
shaU  be  entitled  to  purchase  the  same  for  the  company,  each  paying  such 
portion  of  the  ascertained  price  as  is  proportioned  to  his  share  in  the 
concern — the  said  price  to  be  ascertained  in  the  event  of  difference  of 
opinion  by  the  arbiter  accepting  and  acting  for  the  time  being  [and  in 
case  the  other  partners  shall  not  agree  to  purchase  the  said  share  and 
interest  on  behalf  of  the  company,  it  shall  be  competent  for  any  indi- 
vidual partner  to  purchase  the  same  on  his  own  account,  at  the  price  to 
be  ascertained  as  aforesaid]  (a)  ;  and  in  the  event  of  the  said  share  and 
interest  not  being  purchased  by  the  company  [or  a  partner]  as  aforesaid, 
within  one  month  from  the  date  of  the  said  offer,  it  shall  be  competent 
to  the  said  partner  to  dispose  of  the  same  to  whomsoever  he  will,  and  the 
purchaser  thereof  shall  be  received  as  partner  of  the  said  company,  with 
all  the  rights  and  subject  to  all  the  liabilities  of  the  seller  [except  that 
he  shall  not  be  entitled  to  sign  the  company  firm  to  any  bond,  bill,  con- 
tract, or  document  whatsoever]  '  (b). 


II.  CONTEACT  OF  COPAETNERY  BETWEEN  TWO  TEADEES. 

'  It  is  contracted,  agreed,  and  ended,  between  the  parties  following, 
viz.  A.  (design  him  fully)  of  the  first  part,  and  B.  (design  him  fully)  of 
the  second  part,  in  manner  following :  That  is  to  say,  the  said  parties, 
having  mutual  trust  and  confidence  in  each  other,  have  agreed,  and  do 
by  these  presents  agree,  to  be  copartners  in  carrying  on  a  joint  trade  or 
business  as  merchants  (or  as  the  case  may  be),  at  ,  under 

the  firm  of  A.  and  B.,  and  that  for  the  period  and  subject  to  the  terms 
and  conditions  underwritten'  (c). 

(a)  The  clause  within  brackets  is  embarrassing,  if  afterwards  founded 
dangerous,  as  apt  to  derange  the  on  as  a  means  of  interpreting  the  pro- 
balance  of  the  management.  visions  of  the  contract.     The  impor- 

(V)  This  may  or  may  not  be  added ;  tant  fact  to  bring  out  is,  that  a  part- 
but  avoid  all  prohibitions  against  a  nership  contract  of  a  specific  kind  has 
share  in  the  general  management.  been  entered  into.     If  this  is  clearly 

(c)  It  is  not  unusual  to  find  length-  estabUshed,  the  inducing  causes  need 

ened  narratives  of  inducing  causes  pre-  not  appear.     The  only  case  in  which 

fixed  to  deeds  of  copartnery.     We  do  an  exception  to  this  rule  may  obtain, 

not  recommend  their  adoption.     They  is  where  a  person  with  an  established 

are  rarely  of  any  use  ;  and  may  prove  business  assumes  another  as  partner 

3G 
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Period  of  Endurance. 

1.  '  The  copartnership  shall  commence  [(or)-shall,  notwithstanding  the 
date  of  these  presents,  be  held  to  have  commenced]  on  the  day  of 

18        ,  and  shall  endure  till  the  day  of 

18      ,  or  until  dissolved  in  any  of  the  cases  after  mentioned.' 

Capital. 

2.  '  The  capital  of  the  said  partnership  shall  consist  of  £  ,  now 
paid  into  the  Bank  of  ,  to  the  credit  of  the  said  partnership, 
and  contributed  by  the  said  partners  in  the  proportions  following,  viz. 
one-third  by  the  said  A.  and  two-thirds  by  the  said  B.  (or  otherwise,  as 
the  case  may  be).  (If  the  contributions  are  not  at  once  made,  say  as 
follows :)  to  be  contributed  by  the  said  partners  in  the  following  propor- 
tions, viz.  £  ,  being  one-third,  by  the  said  A.,  and  £  , 
being  two-thirds,  by  the  said  B.  ;  the  said  sums  to  be  paid  by  the  said 

.  partners  respectively  into  the  Bank  of  ,  on  or  before  the 

day  of  18        '  (a). 

The  following  provisions  are  sometimes  added  : — 

'  And  if  either  partner  shall,  with  the  consent  of  his  copartner, 
entered  and  signed  in  the  books  of  the  copartnery,  put  into  the  stock  of 
the  copartnership  any  monies  beyond  the  amount  of  his  said  contribution, 
he  shall  be  deemed  a  creditor  of  the  copartnership  for  the  amount  of 
such  surplus,  and  shall  draw  interest  thereon  at  the  rate  of  five  per  centum 
per  annum  for  the  same  until  repaid :  And  further,  both  partners  bind 
and  oblige  themselves,  in  the  event  of  the  said  capital  being  reduced  by 
losses  below  the  said  sum  of  £  ,  forthwith  to  pay  into  the  said 

bank,  on  account  of  the  copartnership,  in  the  proportions  of  their  con- 
tributions as  above  specified,  whatever  sum  may  be  necessary  to  restore 
the  capital  to  the  said  amount  of  £  '  (J). 

Sometimes  it  is  arranged  that  the  amount  of  capital  agreed  on  shall 
be  raised  by  termly  accumulations  of  a  certain  portion  of  the  profits  as 
they  accrue,  and  that  in  the  meantime  one  of  the  partners  shall  provide 
what  sums  may  be  necessary  for  carrying  on  the  business.  Such  arrange- 
ments are  very  apt  to  lead  to  complications,  and  should  when  possible  be 
avoided.  If  one  of  the  partners  has  the  required  amount  at  his  disposal, 
it  will  generally  be  better  to  make  it  a  part  of  his  stipulated  contribution, 
giving  him  a  corresponding  increase  in  his  share  of  the  profits.     When, 

with  only  a  limited  interest  in   the  tageously  introduced  into  the  intro- 

concern  in  lieu  of  salary  or  otherwise,  duotory  clause. 

and  intending  that  on  dissolution  of  (a)  See  observations  on  the  corre- 

the  partnership,  the  assumed  partner  spending  clauses    in  the  first  style. 

shall  have  no  further  interest,  but  that  See  pp.  817-18. 

the  business  shall  go  on  as  before.     In  (6)   For  the  reasons  before  given, 

such  a  case,  a  short  narrative  of  the  we  do  not  advise  the  adoption  of  such 

special  circumstances  may  he  advan-  provisions.     See  p.  818. 
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however,  this  or  some  similar  plan  cannot  be  adopted,  the  arrangements 
alluded  to  should  be  made  as  simple  as  possible  in  themselves,  and  should 
be  expressed  with  the  utmost  clearness  and  precision.  The  following 
style  of  clause  may  be  found  useful  as  a  suggestion : — 

'  The  capital  of  the  partnership  shall  be  £  ,  which  shall  be 

created  by  setting   apart  and  depositing  in  the  Bank  of  to 

account  of  the  concern  one  half  of  the  partnership  profits  at  the  date 
of,  and  as  shall  be  ascertained  in,  each  half-yearly  balance-sheet  as 
hereinafter  provided,  until  the  whole  of  the  said  capital  shaU.  have  been 
paid  up  ;  but  until  this  shall  have  taken  place,  it  is  hereby  agreed  and 
provided  that  the  said  A.  shall  provide -the  capital  necessary  to  carry  on 
the  business  of  the  said  partnership,  and  shall  be  a  creditor  thereof  for 
aU  sums  so  advanced,  with  interest  at  five  per  centum  per  annum,  as  the 
same  shall  be  ascertained  at  the  striking  of  each  half-yearly  balance  as 
hereinafter  provided.' 

There  are  some  contracts  of  copartnery,  such  as  those  between  law- 
agents  and  surgeons,  in  which,  as  professional  skill  and  attention  are  the 
main  subjects  of  contribution,  the  article  now  under  consideration  is 
generally  omitted, — such  advances  as  may  be  required  being  made  by  one 
or  other  of  the  partners  at  the  time,  and  placed  to  his  credit  in  the  part- 
nership books.  This  system,  however,  has  many  obvious  disadvantages, 
and  frequently  leads  to  undesirable  complications  when  the  partnership 
affairs  come  to  be  wound  up.  We  should  therefore  recommend  that  in 
aU  cases  some  specified  amount  of  capital,  however  small,  should  be  fixed, 
which  of  course  may  be  varied  at  the  termly  balances.  Apart  from 
other  considerations,  an  arrangement  of  this  kind  has  the  great  advantage 
of  simplifying  the  book-keeping. 

Partnership  Property,  and  Separate  Estate. 

3.  '  Over  and  above  the  capital  foresaid,  the  subjects  and  articles 
specified  as  partnership  property  in  the  inventory  signed  as  relative 
hereto,  are  declared  to.  be  contributed  or  acquired  as  at  the  date  hereof 
as  partnership  property  (a)  ;  and  the  subjects  and  articles  specified  in  the 
said  inventory  as  separate  estate  are  declared  to  be  the  property  of  the 
partners  therein  mentioned,  the  use  whereof  is  hereby  contributed  for 
partnership  purposes  so  long  as  the  said  partnership  shall  continue  undis- 
solved. And  the  said  subjects  and  articles  shall  be  deemed  to  be  part- 
nership property  and  separate  estate  respectively,  except  in  so  far  as  may 
be  otherwise  specified  in  the  inventories  to  be  prepared  and  authenti- 
cated in  connection  with  the  half-yearly  balance-sheets  as  hereinafter 
provided.' 

When  real  property  is  to  be  contributed  or  acquired  for  the  concern, 
provisions  conceived  after  the  following  styles  may  be  adopted  : — 

'  And  in  respect  the  said  A.  is  heritable  proprietor  of  the  lands  of  X. 

{describe  them),  and  that  it  has  been  and  is  hereby  agreed  between  the 

parties  to  this  contract  that  the  said  lands  shall  be  purchased  and  acquired 

for  the  purposes  thereof:  Therefore  the  said  A.  binds  and  obliges  himself 

(a)  See  corresponding  provisions,  p.  819. 
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[his  heirs  and  successors],  on  payment  being  made  to  him  by  the  partner- 
ship of  the  sum  of  £  as  the  price  of  the  said  lands,  to  convey  and 
dispone  to  and  in  favour  of  himself  and  the  said  B.  jointly,  and  their 
respective  heirs  and  assignees.  All  and  Whole  the  said  lands,  to  be  held 
by  them  as  partnership  property,  in  trust  for  the  uses,  ends,  and  purposes 
of  the  said  partnership  ;  and  the  said  A.  further  binds  and  obliges  himself 
and  his  foresaids  to  execute  all  dispositions  and  assignations  or  other  con- 
veyances, and  all  deeds  or  -wTitings  that  may  be  required  to  give  fuU 
eHect  to  the  said  obligation  :  And  it  is  hereby  further  agreed,  that  so  long 
as  this  said  sum  of  £  ,  being  the  price  of  the  said  lands,  shall  not 
be  paid  to  the  said  A.  by  the  partnership,  and  so  long  as  the  same  shall 
remain  undissolved,  he  shall  be  bound  and  obliged  to  allow  the  said  lands 
to  be  used  by  the  said  partnership  for  all  the  purposes  of  this  contract,  on 
condition  of  receiving  payment  therefor  out  of  the  said  partnership  funds 
of  the  sum  of  £  of  yearly  rent,  payable  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the  first  term's 
payment  thereof,  being  £  ,  at  the  term  of  next,  and  that 
for  the  said  termly  payments  as  they  become  due  the  said  A.  shall  be 
deemed  a  creditor  of  the  partnership.' 

(Or  again  i) 

'  And  it  is  hereby  agreed  that  that  area  (or  piece)  of  ground  (here 
describe  it),  with  the  whole  buildings  and  erections  thereon,  together  with 
the  great  tools  thereat,  conform  to  inventory  thereof,  signed  as  relative 
hereto,  all  of  which  belong  in  property  to  the  said  B.,  shall  remain  his 
separate  estate  notwithstanding  the  occupation  thereof  by  the  partnership  ; 
but  that  he  shall  let,  as  he  hereby  lets,  the  same  to  the  said  copartnership 
during  the  period  of  its  continuance,  or  until  the  same  shall  be  purchased 
by  the  partnership  as  after  mentioned ;  and  that  at  the  yearly  rent  of 
£  ,  payable  half-yearly  by  equal  portions,  beginning  the  first  pay- 

ment of  £  at  Whitsunday  18     ,  and  the  second  payment  of  £ 

at  Martinmas  18  ,  and  so  forth,  termly  and  continually  as  aforesaid,  with 
interest  at  five  per  cent,  per  annum  upon  each  payment  from  the  time  the 
same  becomes  due,  and  during  the  non-payment  thereof;  and  the  said 
partnership,  and  the  said  A.  and  B.  as  partners  foresaid,  hereby  .agree 
and  bind  themselves  to  occupy  the  said  premises  as  tenants,  and  to  pay 
the  said  rent  with  interest  as  above  agreed:  And  the  said  parties  do 
hereby  agree  to  uphold  the  whole  of  the  said  premises  during  the  period 
of  their  tenancy  in  good  repair,  and  to  leave  them  in  as  good  a  state  of 
repair  as  that  wherein  they  received  them,  ordinary  tear  and  wear  ex- 
cepted, and  further  to  renew  from  time  to  time  such  portions  of  the  said 
great  tools  as  may  become  deteriorated  or  unfit  for  use :  And  the  said  B. 
binds  and  obliges  himself,  if  so  required  by  his  copartners  at  any  time 
during  the  continuance  thereof,  to  sell  and  convey  to  the  said  A.  and  B. 
to  be  holden  in  trust  for  the  said  partnership  as  part  of  its  property,  the 
ground,  buildings,  erections,  and  great  tools  foresaid,  and  that  at  such 
price  as  may  be  agreed  on  by  the  said  A.  and  B.,  and  in  case  of  difference 
of  opinion,  as  shall  be  fixed  by  the  arbiter  after  mentioned  [or  by  the 
valuation  of  two  indifferent  persons,  one  to  be  named  by  the  said  A   and 
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the  other  by  the  said  B.,  or  of  any  oversman  to  be  chosen  by  the  said 
indifferent  persons,  in  case  they  shall  differ  in  opinion] '  (a). 

Sometimes  it  is  arranged  that  the  capital,  stock,  and  property  of  the 
concern  generally  shall  be  provided  entirely  by  one  partner ;  the  other 
being  required  to  contribute  nothing  but  his  personal  qualifications,  such 
as  skill,  attention,  or  connection.  When  this  is  so,  it  must  be  remembered 
that,  unless  otherwise  provided  for,  the  money  and  property  contribu- 
tions will  not  on  dissolution  revert  to  the  partner  by  whom  they  were 
made,  but  will  fall  to  be  realized  and  divided  between  the  partners,  accord- 
ing to  their  respective  interests  in  the  concern.  If  this  is  not  intended, 
the  property  contributed  should  be  specified  as  separate  estate,  and  quoad 
the  money  or  perishable  commodities  contributed,  the  contributing  part- 
ner should  be  declared  a  creditor  of  the  company,  and  entitled  to  recover 
the  same  or  their  value  on  dissolution.  The  same  end  may  also  be 
attained  by  a  clause  expressed  after  the  following  manner  : — 

'  And  it  is  hereby  expressly  provided  and  declared,  that  on  the  dis- 
solution of  the  present  partnership,  in  what  way  soever  it  shall  be  brought 
about,  the  said  property  shall  revert  to  and  be  deemed  to  belong  to  the 
said  A.,  and  he  shall  also  be  deemed  a  creditor  of  the  said  partnership 
to  the  extent  of  the  said  £  agreed  to  be  contributed  by  him  for  the 

purposes  of  the  said  partnership,  or  of  so  much  thereof  as  may  have  been 
contributed  by  him.'  . 

When,  as  sometimes  happens,  a  party  with  an  estabhshed  business 
assumes  one  of  his  assistants  as  a  partner,  with  a  limited  interest  in  the 
concern,  instead  of  paying  him  a  salary,  and  it  is  intended  that  on  dissolu- 
tion the  partner  so  assumed  shaU  be  paid  out,  and  the  business  shall  con- 
tinue to  go  on  as  before,  care  must  be  taken  to  provide  that  the  good-will 
shaU.  not  be  held  as  forming  part  of  the  partnership  estate,  and  so  fall  to 
be  sold  for  behoof  of  the  partners  or  their .  representatives  respectively. 
This  end  may  be  attained  by  a  provision  such  as  the  following : — 

'  And  it  is  hereby  expressly  provided  and  declared,  that  on  dissolution 
of  the  partnership,  in  what  way  soever  the  same  may  be  brought  about, 
the  good-will  of  the  said  business  shall  not  be  considered  as  forming  part 
of  the  partnership  estate,  but  shall  be  deemed  to  belong  to  the  said  A., 
and  his  heirs,  executors,  or  disponees,  and  that  the  said  B.  or  his  repre- 
sentatives shall  have  no  right  or  interest  therein.' 

Shares  of  Capital,  Profits,  and  Losses. 

4.  '  The  said  partners  shall  be  interested  in  the  capital  and  profits  of  the 
copartnership  in  equal  shares,  and  shall  be  entitled  to  equal  shares  of  the 
profits,  and  shall  bear  the  losses  in  equal  proportions,  unless  in  the  case 
of  losses  occasioned  by  the  wilful  neglect  or  default  of  either  partner,  in 
which  case  they  shall  be  made  good  by  the  partner  through  whose  neglect 
or  default  they  arise '  (S). 

(o)  Great  care  should  be  taken  that  frequently  given  rise  to  troublesome 

provisions  of   the  kind   contained  in  questions  and  tedious  litigation, 
these  two  articles  are  simple  and  clear.  (b)  This  article  must  be  varied  to 

When  involved  or  complex,  they  have  meet  the  intentions  of  parties,  and 
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Rents,  Taxes,  Insurances,  etc.,  payable  out  of  the  Profits. 

5.  'The  feu-duties,  rents,  taxes,  and  all  other  charges  whatsoever, 
payable  in  respect  of  premises  to  be  occupied  and  used  for  the  purposes 
of  the  copartnership  ;  the  expenses  of  insuring  the  said  premises,  and  the 
stock-in-trade,  and"  fixtures  belonging  to  the  copartnership,  from  loss 
by  fire,  and  of  keeping  the  said  premises,  tools,  and  machinery  in  proper 
and  substantial  repair,  the  expense  of  providing  coal  and  light,  and  of 
paying  clerks,  porters,  and  servants  to  be  employed  in  the  partnership 
business,  and  of  travelling  ;  and  all  other  disbursements  and  expenses 
which  may  be  incurred  by  the  said  partners  respectively,  in  the  due 
course  of  carrying  on  the  said  business,  shall  be  paid  and  borne  out  of 
the  profits  of  the  copartnership '  (a). 

Monthly  Allowances. 

6.  '  From  time  to  time  the  said  A.  shall  be  entitled  to  draw  out  of  the 
partnership  funds  any  sum  or  sums  not  exceeding  the  sum  of  £ 

per  month  for  his  own  use  ;  and  the  said  B.  shall  also  be  entitled  to  draw 
out  of  the  said  funds  any  sum  or  sums  not  exceeding  the  sum  of 
£  per  month  for  his  own  use  ;  such  sums  to  be  duly  accounted  for 

by  them  respectively  at  each  half-yearly  balancing  of  accounts  as  herein- 
after mentioned  '  (6). 

Partnership  Books. 

7.  Frame  this  article  after  the  model  of  article  6  of  the  previous  style. 

Termly  Balances. 

8.  The  provisions  as  to  this  matter  should  be  maturely  considered,  and 
so  conceived  as  to  suit  the  nature  of  the  business,  and  the  mode  in  which 
it  is  to  be  carried  on.  They  may  be  expressed  after  the  model  of  articles 
7,  8,  and  9  of  the  previous  style.  Sometimes  the  balances  are  directed 
to  be  struck  annually  instead  Of  half-yearly ;  and  sometimes  no  particular 
periods  are  fixed.  We  do  not  advise  either  of  these  methods.  If  no 
particular  terms  for  balancing  the  books  are  fixed,  confusion  is  almost 
certaui  to  ensue  ;  and  there  is  no  better  preventative  against  entering 

ought  to  be  very  specifically  expressed,  (a)  In  framing  this  article,  care  must 

as  any  ambiguity  may  lead  to  serious  be  taken  to  make  its  provisions  exactly 

questions  with  the  partners  themselves,  suitable  to  the  circumstances  of  the 

but  more  especially  with  their  repre-  particular  partnership, 
sentatives  or  creditors.    If  one  partner,  (6)  Whatever  arrangements  may  be 

as  often  happens,  is  intended  to  have  agreed  on  as  to  drawing  on  the  part- 

an  interest  in  the  profits  and  losses  nership  account,  should  be  distinctly 

only,  it  should  be  expressly  mentioned  expressed  in  this  article  ;  but  we  do 

that  he  has  no  share  in  the  capital  and  not  recommend  stipulations  for  inte- 

partnership  property.     See  the  corre-  rest — they    are    cumbrous    and    con- 

sponding  clause  in  the  previous  style.  fusing. 
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into  foolish  or  reckless  speculation  than  that  of  having  before  the  eyes 
of  the  partners  a  clear  exposition  of  the  actual  state  of  their  existing 
liabilities.  There  are  very  few  kinds  of  business  or  trade  which  may  not 
with  ordinary  care  be  brought  to  a  fair  balance  half-yearly.  In  fixing 
the  particular  times  of  the  year  at  which  balances  are  to  be  struck,  regard 
should  be  had  to  the  ordinary  terms,  or  at  least  to  the  periods  when  the 
accounts  of  the  partnership  business  are  in  use  to  be  rendered  and  paid. 

Payment  of  Debts  and  Distrihiition  of  Profits. 

9.  '  If  at  the  date  of  any  such  balance  there  shall  be  a  sum  at  the  debit 
of  either  partner  to  the  copartnership,  he  shall  forthwith  pay  the  same  to 
the  copartnership  ;  and  in  the  event  of  his  failing  to  do  so  for  a  period  of 
thirty  days  from  the  date  when  the  said  balance-sheet  is  docqueted  as 
aforesaid,  it  shall  be  competent  to  the  other  partner,  provided  he  has  paid 
up  all  existing  claims  to  the  copartnership  appearing  against  him  on  the 
said  balance-sheet,  to  the  satisfaction  of  the  arbiter  after  mentioned,  ex- 
pressed in  writing,  to  direct  letters  of  horning,  or  a  charge  on  six  days' 
warning,  at  the  instance  of  the  copartnership,  against  such  partner,  to 
make  payment  of  said  debt ;  and  for  the  said  letters  of  horning  or  charge, 
the  said  docqueted  balance-sheet  shall,  ^long  with  an  extract  hereof,  and 
the  arbiter's  writing  as  aforesaid,  be  sufficient  warrant.  If,  at  the  date  of 
any  such  balance  foresaid,  there  shall  be  any  sum  at  the  credit  of  a  partner, 
as  a  debt  due  to  him  by  the  copartnery  irrespective  of  his  share  of  profits, 
he  shall  be  entitled  to  require  immediate  payment  of  the  same,  provided 
that  all  the  existing  debts  of  the  copartnership  to  the  public  have  been 
either  paid  or  provided  for  to  the  satisfaction  of  both  partners,  and  in  the 
event  of  difierence  of  opinion,  to  that  of  the  arbiter  after  mentioned ;  and 
if  the  said  partner  shall  not  be  paid  or  tendered  payment  of  his  said  claim, 
notwithstanding  that  the  copartnership  debts  have  been  paid  or  provided 
for  as  aforesaid,  he  shall  be  entitled  to  interest  thereon,  or  -on  any  balance 
thereof,  at  the  rate  of  five  per  centum  per  annum,  so  long  as  the  same  shall 
remain  unpaid  ;  but  it  is  hereby  provided  and  declared,  that  if  both 
partners  shall  be  at  the  same  time  creditors  of  the  copartnership  in  any 
such  claims,  and  the  free  profits  of  the  copartnership  after  paying  or  pro- 
viding for  public  debts  as  aforesaid,  and  leaving  the  capital  and  stock  intact, 
shall  not  be  sufficient  to  extinguish  such  claims,  the  said  free  profits  shall 
be  applied,  in  so  far  as  they  wUl  go,  in  liquidation  of  the  said  claims  pro- 
portionally.' 

Profits. 

10.  'If  at  the  date  of  any  such  balance  there  shall  be  any  profit 
on  the  partnership  business,  after  all  debts  to  the  public  have  been  paid 
or  provided  for  as  aforesaid,  after  leaving  the  capital  and  stock  intact, 
and  after  payment  of  all  partnership  debts  due  to  the  partners,  the  said 
free  profits  shall  be  divided  between  the  said  partners  equally  [or  accord- 
ing to  their  respective  shares  in  the  profits  as  before  specified].     And  it 
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is  hereby  provided  and  declared,  that  if  either  or  both  partners  shall  at 
the  date  of  the  said  division  of  profits  be  indebted  to  the  company,  the 
share  of  profits  appertaining  to  each  shall  in  the  first  place  be  applied  in 
liquidation  of  the  debt  owing  by  him  as  aforesaid,  and  he  shall  be  entitled 
to  receive  the  surplus  only '  (a). 

The  provisions  contained  in  articles  9  and  10  may  sometimes  be  ex- 
pressed more  shortly  thus  : — 

'  At  the  striking  of  every  half-yearly  balance,  the  whole  existing  debts 
of  the  copartnery  shall  in  the  first  place  be  paid  or  provided  for  to  the 
satisfaction  of  both  partners,  and  in  case  of  difference  of  opinion,  to  that 
of  the  arbiter ;  and  such  balance  of  funds  as  may  then  remain  shall  be 
applied  to  make  up  any  deficiency  in  the  capital  foresaid  which  may  then 
exist.  "When  this  has  been  fully  provided  for,  the  remainder  of  the  said 
funds  shall  be  apphed  towards  extinction  of  any  debts  owing  by  the 
copartnership  to  either  of  the  said  partners  ;  and  if  any  surplus  of  the 
said  funds  shall  stiU.  remain,  the  same  shall  be  deemed  profits,  and  shall 
be  divided  between  the  said  partners  equally  [or,  proportionally  to  their 
respective  interests  in  the  profits,  as  before  specified].  But  it  is  hereby 
provided  and  declared,  that  if  either  partner  shall  be  indebted  to  the 
copartnership,  his  share  of  the  said  profits  shall  be  applied  in  extinction  of 
his  said  debt,  and  he  shall  only  be  entitled  to  receive  payment  of  any  sur- 
plus which  shall  remain  after  his  said  debt  has  been  extinguished.  [And 
if  either  partner  shall,  with  the  written  concurrence  of  the  other  entered 
in  the  partnership  books,  elect  to  allow  any  part  of  his  claims  against  the 
copartnership,  or  of  his  share  of  profits,  to  remain  unpaid,  the  same  shall 
be  deemed  a  partnership  debt,  and  shall  until  paid  bear  interest  in  his 
favour  at  the  rate  of  five  per  centum  per  annum]  '  (6). 

Duties  and  Obligations  of  the  Partners. 

11.  'The  said  partners  hereby  bind  and  oblige  themselves  as  follows, 
viz. :  During  the  continuance  of  their  said  partnership  they  shall  dili- 
gently employ  themselves  in  the  business  and  affairs  of  the  company, 
and  do  their  .best  to  further  the  interests  thereof ;  they  shall  be  faithful 
and  just  in  their  dealings  with  each  other  ;  and  shall,  when  required, 
communicate  to  each  other  aU  information  they  may  receive,  and  allow 
each  other  access  to  all  letters  or  writings  which  may  come  into  their 
possession  touching  the  partnership  affairs.  Neither  partner  shall,  without 
the  consent  of  the  other,  discharge  or  compromise  any  debt,  claim,  or  obh- 
gation  which  shall  be  due  or  owing  to  the  company,  unless  on  receiving 
full  payment,  satisfaction,  or  performance  thereof ;  nor  shall  he,  without 
the  like  consent,  sign  any  writing,  or  do  anything  whereby  a  security 
held  by  the  company  may  be  discharged,  vacated,  or  diminished.  Neither 
partner  shall,  without  the  consent  of  the  other,  assign  or  convey  his  share 
or  interest  in  the  company,  or  any  part  thereof,  or  create  a  sub-partner- 

(a)  See  corresponding  provisions  in      though    very  usual,    should    not    be 
art.  11  of  previous  style.  adopted    without  due    consideration. 

(6)    The    clause    within    brackets.      It  often  gives  rise  to  complication. 
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ship  in  relation  thereto,  or  withdraw  his  share  of  the  partnership  capital, 
or  engage  in,  or  carry  on,  either  separately  or  with  others,  the  business 
of  (here  specify  the  business  for  which  the  partnership  is  formed) :  Neither 
partner  shall,  without  the  consent  of  the  other,  advance  or  lend  any 
monies  or  other  property  belonging  to  the  copartnership,  or  impledge 
such  property,  or  give  credit  in  company  transactions  to  any  party,  after 
he  shall  have  been  forbidden  to  do  so  by  the  other :  Neither  partner 
shall,  without  consent  of  the  other,  take,  engage,  or  employ  in  the  part- 
nership business,  any  apprentice,  clerk,  or  servant ;  and  it  is  hereby  pro- 
vided and  declared,  that  all  apprentice  premiums  or  fees  shall  be  deemed 
part  of  the  company  income,  and  shall  be  dealt  with  accordingly :  Neither 
partner  shall  employ  the  property,  effects,  or  credit  of  the  copartnership, 
except  for  the  sole  use  and  benefit  thereof  :  Neither  partner  shall  sign  the 
copartnership  firm  to  any  bond,  bill,  contract,  account,  or  writing  whatever, 
except  in  the  usual  and  regular  course  of  the  partnership  business,  and  in 
the  sole  behalf  thereof:  And  neither  partner  shall  interest  or  concern  him- 
self, directly  or  indirectly,  separately  or  in  company  with  others,  in  any 
other  trade  or  business,  or  in  any  speculation  whatever,  or  undertake  any 
guarantee  or  cautionary  obligation  for  any  person  or  party  whomsoever'(a). 

Provisions  for  Death  and  Bankrupted/. 

12.  '  In  the  event  of  the  death,  bankruptcy,  or  declared  insolvency  of 
either  partner  before  the  expiration  of  this  contract,  the  copartnership 
shall  ipso  facto  determine,  and  the  whole  affairs  thereof  shall  without 
delay  be  wound  up  by  the  surviving  or  solvent  partner,  as  the  case  may 
be,  and  the  property  and  assets  thereof  shall  be  divided  by  him  among 
all  concerned,  according  to  their  respective  rights  and  interests  as  herein- 
after provided  in  case  of  dissolution.' 

When  at  all  compatible  with  the  intentions  of  the  contracting  parties, 
this  provision,  which  is  little  more  than  an  affirmance  of  the  common 
law,  should  be  adopted.  Provisions  for  enabling  the  remaining  partner 
to  carry  on  the  business,  on  paying  out  the  representatives  of  the  other, 
are  sometimes  necessary ;  but  arrangements  whereby  the  remaining 
partner  is  required  to  carry  on  the  concern  for  the  behoof  of  the  re- 
presentatives of  a  deceased  partner,  are  too  often  productive  of  embar- 
rassment and  litigation,  and  should  never  be  resorted  to  where  they  can 
be  avoided.  When  it  is  necessary  to  make  provision  for  enabling  the 
surviving  or  solvent  partner  to  carry  on  the  concern,  paying  out  the 
representatives  or  creditors  of  the  other,  an  article  expressed  somewhat 
as  follows  may  be  adopted : — 

(a)  The  provisions  of  this  article  and  servants ;  and  certain  kinds  of 
must  be  so  conceived^ as  to  suit  exactly  undertakings  may  require  provisions 
the  circumstances  of  the  case.  Some  and  prohibitions  in  addition  to,  or  of 
of  them  may  in  particular  cases  be  a  different  kind  from,  those  here  in- 
quite  opposed  to  the  intentions  of  the  stanced.  It  may  be  stated  as  a  gene- 
contracting  parties,  e.g.  those  against  ral  rule,  that  all  prohibitions  should 
carrying  on  any  other  trade  or  busi-  be  avoided  which  are  not  plainly  neces- 
ness,  and  those  relating  to  apprentices  sary  for  the  circumstances  of  the  case. 
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'  In  the  event  of  the  death,  bankruptcy,  or  declared  insolvency  of 
either  partner  before  the  expiration  of  this  contract,  he  and  his  repre- 
sentatives and  creditors  shall  then  and  thenceforth  cease  to  be  partners, 
and  to  have  any  share  or  interest  in  the  copartnership  property  and 
assets,  and  his  share  and  interest  therein  shall  ipso  facto  vest  in  his 
copartners,  to  the  exclusion  of  the  representatives  and  creditors  of  the 
deceasing,  bankrupt,  or  insolvent  partner ;  and  they  shall  be  entitled  only 
to  be  settled  with  in  manner  following  :  On  the  occurrence  of  the  said 
death,  bankruptcy,  or  declared  insolvency,  the  arbiter  shall,  by  himself 
or  some  other  person  or  persons  duly  appointed  by  him,  take  an  exact 
account  of  the  whole  existing  debts  and  obligations  of  the  copartnership, 
as  well  such  as  are  due  to  the  public  as  those  which  are  due  to  its  part- 
ners, and  also  of  all  the  existing  capital  and  property  of  the  copartnership, 
including  debts  and  obhgations  due  to  the  copartnership,  as  well  by  the 
public  as  by  the  partners  ;  and  in  taking  the  said  account,  what  is  part- 
nership property  and  what  is  separate  estate  shall  be  fixed  by  reference  to 
the  inventory  signed  as  relative  hereto,  read  in  connection  with  the  inven-, 
tory  made  in  relation  to  the  last  termly  balance-sheet,  if  any,  authenticated 
as  hereinbefore  provided;  and  in  ascertaining  the  state  of  debit  and  credit 
between  the  company  and  its  partners,  the  said  last  termly  balance-sheet 
shall  be  taken  as  conclusive  evidence  of  all  contained  therein  up  to  its  date. 
And  the  said  account  having  been  so  taken,  a  valuation  shall  be  made  of 
all  the  said  partnership  assets  and  habihties,  and  a  balance-sheet  shall  be 
made  out,  showing  the  sum  (if  any)  to  which  the  said  deceasing,  bank- 
rupt, or  insolvent  partner  was  entitled,  as  the  value  of  his  interest  in  the 
concern,  as  at  the  date  of  his  ceasing  to  be  a  partner  as  aforesaid ;  and  the 
said  balance-sheet  shall  be  docqueted  by  the  arbiter  after  mentioned,  and 
the  said  sum  as  therein  brought  out  shall  be  thereupon  paid  to  the  repre- 
sentatives or  creditors  of  the  said  partner,  by  equal  instalments,  at  six, 
twelve,  and  eighteen  months  from  the  date  of  his  ceasing  to  be  a  partner 
as  aforesaid,  with  interest  at  five  per  cent,  per  annum  on  each  instalment 
from  the  said  date,  no  other  security  being  demandable  from  the  surviving 
or  solvent  partner,  but  promissory-notes  of  the  firm  and  himself  for  the 
said  instalments,  which,  if  required,  he  shall  be  bound  to  give  ;  and 
thereafter  the  said  surviving  or  solvent  partner  shall  be  entitled  to 
continue  to  carry  on  the  said  business  with  the  benefit  of  the  good-will 
thereof,  in  all  respects  as  if  no  such  dissolution  of  partnership  had  taken 
place.  [But  it  is  hereby  expressly  provided  and  declared,  that  the  said 
partner  shall  not  retain  the  name  of  the  deceased,  or  bankrupt,  or 
insolvent  partner  in  the  partnership  style  or  firm,  under  a  penalty  of 
£  ,  to  be  paid  by  him  to  the  representatives  of  said  partner,  or 

to  said  partner  himself,  as  the  case  may  be,  besides  being  liable  to  be 
interdicted  in  the  event  of  his  contravening  said  prohibition.] ' 

Penal  Clauses. 

13.  As  has  already  been  observed,  the  addition  of  penalties  as  a  means 
of  compelling  partners  to  fulfil  their  obligations,  and  to  keep  within  the 
terms  of  the  contract,  has  very  Uttle  to  recommend  it,  and  very  rarely 
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attains  the  end  contemplated.  Such  devices  sometimes  assume  the  form 
of  fixed  sums  of  money,  or  a  definite  share  of  the  profits  to  be  forfeited 
to  the  concern  or  to  the  other  partner  by  the  partner  contravening  the 
provisions  of  the  contract.  Clauses  of  this  kind  are  very  difficult  to 
enforce  ;  and  even  when  this  can  be  done,  the  consequences  are  generally 
so  fatal  to  that  confidence  which  is  essential  to  the  contract,  that  its 
further  continuance  can  serve  no  good  purpose.  Expulsion  is  not 
applicable  to  a  partnership  consisting  of  two  members,  since  it  could 
only  prove  a  complicated  and  undesirable  form  of  dissolution.  The  only 
efiectual  safeguard  against  malversation  is  the  power  of  dissolution  at  the 
instance  of  the  partner  aggrieved, — a  power,  the  advantages  of  which, 
both  as  a  deterrent  from  malversation,  and  as  a  means  of  preventing 
irremediable  mischief,  it  is  hardly  possible  to  overrate.  It  has  been 
said,  indeed,  that  the  existence  of  such  a  power  is  only  a  premium  to  a 
dissatisfied  partner  to  commit  the  very  acts  prohibited,  in  the  hope  of 
thereby  bringing  about  a  dissolution.  It  must  be  observed,  however, 
that  nothing  but  misfortune  is  likely  to  result  from  the  continuance  of 
the  partnership  relation  with  an  unwilling  socius ;  and  that  whether  a 
power  to  dissolve  be  specially  stipulated  or  not,  it  is  always  in  the  power 
of  either  partner  so  to  conduct  himself  that  the  other  will  be  only  too 
glad  to  be  rid  of  the  connection.  If,  again,  a  partner  be  really  unwilling 
to  dissolve  the  contract,  his  knowledge  that  the  other  possesses  the  power 
in  qxiestion  will  generally  operate  as  the  most  effectual  means*  of  keeping 
him  to  his  duty.  It  must  also  be  noticed  that  the  power  of  dissolution 
is  a  privilege  which  the  injured  partner  is  not  bound  to  exercise.  When 
a  power  of  this  kind  is  intended  to  be  conferred,  an  article  conceived 
somewhat  as  follows  is  perhaps  the  most  advantageous  : — 

'  If,  contrary  to  the  provisions  and  obligations  hereinbefore  contained, 
either  of  the  partners  shall  neglect  or  refuse  to  attend  to  the  business  of 
the  copartnership  (here  enumerate  the  duties  and  prohibitions  contained 
in  article  11),  then,  and  in  any  of  the  said  cases,  it  shall  be  competent 
for  the  other  partner  to  give  him  notice  in  writing  that  the  copartnership 
shall  be  dissolved  on  a  day  specified  in  the  said  notice ;  and  on  the  elapse 
of  the  said  day  the  same  shall  ipso  facto  be  dissolved,  and  the  afiairs 
thereof  shall  be  wound  up  as  hereinafter  provided.' 

Sometimes  it  may  be  thought  better  to  modify  the  latter  clause 
thus  : — 

'  Then,  and  in  any  of  the  said  cases,  it  shall  be  competent  to  the  other 
partner  to  lay  a  statement  in  writing  of  the  circumstances  of  the  alleged 
contravention  before  the  arbiter  after  mentioned,  who  shall,  on  making  due 
inquiry,  give  a  deUverance  in  writing  as  to  whether  the  alleged  contra- 
vention has  or  has  not  taken  place  ;  and  in  the  event  of  his  deciding 
in  the  affirmative,  it  shall  be  in  the  power  of  the  said  partner  to  give  a 
written  notice  to  the  other  partner  that  the  partnership  shall  be  dissolved 
on  a  day  specified  in  the  said  notice,  not  further  than-  one  month  from 
the  date  thereof  ;  and  on  the  elapse  of  the  said  day  the  partnership  shall 
be  ipso  facto  deemed  to  be  dissolved,  and  the  affairs  thereof  shall  be 
wound  up  as  hereinafter  provided.' 
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Provisions  for  Dissolution. 

14.  These  provisions  may  mutatis  mutandis  be  similar  to  those  of 
articles  18  and  19  of  the  previous  style. 

Provisions  for  Continuance  of  the  Partnership. 

15.  'If  the  copartnership  shall  continue  undissolved  for  the  full  period 
of  endurance  stipulated  herein,  viz.  to  the  day  of  18  ,  it 
shall  not  then  be  dissolved,  unless  either  of  the  said  partners  shall  have 
given  six  months'  previous  notice  in  writing  of  his  intention  to  dissolve 
the  same  at  that  date  ;  and  it  shaU  not  be  in  the  power- of  either  partner 
to  dissolve  the  copartnership  (except  in  the  events  hereinbefore  men- 
tioned), unless  he  shaU  give  at  least  six  months'  previous  notice  in  writing 
to  the  other  of  his  intention  to  dissolve  at  the  date  of  the  first  half- 
yearly  balance  that  shall  occur  next  after  the  date  of  the  said  notice.' 

Clause  of  Submission. 

16.  This  may  be  the  same  as  article  21  of  the  previous  style. 

Clause  defining  Fundamental  Articles. 

17.  This  may  be  similar  to  article  22  of  the  previous  style  ;  but  we  do 
not  recommend  the  penal  provisions. 

Clauses  of  Begistration  and  Testing. 
18  and  19'.  These  may  mutatis  mutandis  be  as  before. 


ADDITIONAL    ARTICLES. 

Power  to  assume  a  new  Partner. 

Provisions  of  this  kind  are  always  liable  to  the  objection  that  they 
necessarily  infringe  on  that  principle  of  delectus  persona  which  is  charac- 
teristic of  private  partnership.  They  consequently  are  often  productive 
of  dissension  and  misunderstanding,  and  should  never  be  adopted  when 
the  end  in  view  can  be  attained  by  any  other  arrangement.  Sometimes, 
however,  they  present  apparent  advantages,  and  are,  at  all  events,  very 
common  in  practice.  The  most  usual  instances  of  their  occurrence 
are  the  following : — ^^Vhen  a  man  with  an  established  business  assumes 
a  partner  for  a  term  of  years,  but  wishes  to  retain  the  power  of  bringing 
his  son  or  some  other  relation  into  the  concern,  when  his  age  or  other 
qualifications  fit  him  to  assume  that  position ;  when,  on  the  death  of  one 
partner,  it  is  intended  that  the  survivor  shall  carry  on  the  business 
for  the  benefit,   to  a  certain  extent,  of  the  widow  and  children  of  ine 
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deceased ;  and  when,  in  such  circumstances,  it  is  intended  that  the  sur- 
vivor shall  have  power  to  assume  a  new  partner,  so  as  to  aid  him  in  carry- 
ing on  the  business ;  or  when,  again,  it  is  thought  that,  on  the  emergence 
of  certain  circumstances,  the  assumption  of  another  partner  would  be  for 
the  interest  of  the  concern.  When  such  powers  are  intended  to  be  con- 
ferred, the  following  styles  may  be  found  useful  guides,  as  presenting  the 
least  objectionable  forms  of  such  provisions. 

Power  to  assume  the  Son  of  a  Partner. 

'  Whereas  C,  son  of  the  said  A.,  is  now  being  bred  to  the  business  of 
(here  state  the  business  of  the  firm),  it  is  hereby  provided  and  declared  that 
on  his  attaining  the  age  of  years  complete  (here  adject  any  other  con- 

dition that  may  he  agreed  07i),  he  shall  be  assumed  as  a  partner  with  the 
said  A.  and  B.,  or  with  the  said  B.  in  case  the  said  A.  shall  have  pre- 
deceased ;  but  that,  in  the  event  of  his  becoming  a  partner  during  the 
life  of  the  said  A.,  he  shall  be  entitled  to  receive  his  share  of  profits  out 
of  the  share  hereby  appropriated  to  the  said  A.  only,  and  to  such  portion 
thereof  as  the  said  A.  shall  direct ;  and  that  in  the  event  of  his  becoming 
partner  after  the  death  of  the  said  A.,  he  shall  assume  the  place  of  the 
said  A.  in  the  firm  to  all  intents  and  purposes,  and  with  all  the  rights 
and  liabilities  appertaining  thereto.' 

Power  to  assume  a  Stranger. 

'  The  said  A.  shall  be  entitled  at  any  time  after  the  day  of 

18  ,  and  during  the  continuance  of  this  contract,  to  assume 
another  partner  into  the  copartnership  ;  but  in  that  case  the  share  of 
profits  hereby  assigned  to  the  said  B. — viz.  (repeat  what  it  is) — shaU  in 
nowise  be  diminished,  and  the  assumed  partner  shall  only  be  entitled  to 
such  proportion  of  the  share  of  the  profits  hereby  assigned  to  the  said  A., 
viz.  (here  state  what  it  is),  as  may  be  agreed  upon  between  him  and  the 
said  A.  [and  the  style  of  the  firm  shall  continue  to  be  A.  and  B.  as 
before]'  (a). 

Provisions  for  Widow  and  Children  of  a  deceasing  Partner. 

Formerly,  provisions  of  this  kind  were  fraught  with  great  danger,  for 
it  was  very  diflScult  to  entitle  persons  to  any  payment  out  of  the  partner- 
ship funds,  without  rendering  them  liable  to  be  made  responsible  for  all 
the  debts  and  obligations  of  the  concern  as  sharers  of  profits.  Indeed,  so 
great  was  this  danger,  that  every  conveyancer  of  experience  deemed  it  to 

(o)  Such  appear  to  be  the  least  oh-  be  found  advantageous  to  put  it  in  the 

jectionable  provisions  for  the  assump-  power  of  the  other  partner  to  elect 

tion  of  a  new  partner ;  but  experience  between  receiving  the  new  socius  and 

has  shown  that,  however  carefully  ex-  declaring  a  dissolution,  or  resolving  to 

pressed,    they    have  frequently  been  be  paid  out  by  receiving  his  share  of 

productive  of  much    embarrassment.  interest  as  ascertained  at  the    next 

In  many,  perhaps  in  all  cases,  it  may  termly  balance. 
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be  his  duty  to  dissuade  his  employers  from  the  adoption  of  any  such 
provisions.  The  late  Partnership  Amendment  Act  (a)  has,  however, 
removed  much  of  this  danger,  by  providing  that  '  no  person,  being  the 
widow  or  child  of  the  deceased  partner  of  a  trader,  receiving  by  way  of 
annuity  a  portion  of  the  profits  made  by  such  trader  in  his  business,  shaU, 
by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of,  or  to  be 
subject  to,  any  liabilities  incurred  by  such  trader.'  In  framing  an  article 
whereby  the  benefits  of  the  statute  may  be  secured,  the  conveyancer 
must  be  careful  that  the  provision  shall  be  by  way  of  fixed  annuity,  as 
opposed  to  a  fluctuating  interest  depending  on  the  amount  of  profits. 
The  following  style  may  serve  as  a  guide : — 

'  In  the  event  of  the  death  of  the  said  A.  during  the  currency  of  this 
contract,  the  said  B.  hereby  binds  and  obliges  himself  to  carry  on  the 
business  under  the  firm  of  A.  and  B.  to  the  best  of  his  ability,  until  the 
said  day  of  18      (Iiere  repeat  the  term  of  endurance  before 

stipulated),  for  behoof  of  himself  and  the  widow  and  children  of  the 
said  A.  as  hereafter  provided ;  that  is  to  say,  the  said  partnership  affairs 
shall  not  be  wound  up  at  the  death  of  the  said  A.,  but  the  said  B. 
shall  continue  to  carry  on  the  same  as  before,  and  shall  make  payment 
to  the  widow  of  the  said  A.  of  an  annuity  of  £  ,  payable  per  advance 
at  every  term  of  Whitsunday,  until  the  said  day  of 

18  (liere  repeat  the  date  of  termination  of  the  contract),  with  interest 
thereon  at  the  rate  of  five  per  centum  per  annum  from  any  such  term  of 
Whitsunday  until  the  same  is  paid,  beginning  the  first  payment  of  the 
said  annuity  as  at  the  term  of  Whitsunday  next  after  the  death  of  the 
said  A.  But  it  is  hereby  provided  and  declared,  that  on  the  death  of 
the  said  A.,  it  shall  be  competent  to  his  said  widow  to  elect  that  the 
affairs  of  the  partnership  shall  be  wound  up  forthwith,  and  in  the  event 
of  her  giving  notice  in  writing  to  the  said  B.  to  that  efiect  within  three 
calendar  months  from  the  said  death,  the  partnership  affairs  shall  be 
wound  up,  and  the  proceeds  thereof  divided  as  in  manner  hereinbefore 
specified  ;  and  in  the  event  of  the  said  winding  up  not  taking  place  as  at 
the  death  of  the  said  A.,  the  said  partnership  affairs  shall,  on  the  elapse 
of  the  said  day  of  18     ,  be  wound  up  by  the  said  B.  as 

follows,  viz. :  the  whole  property  of  the  concern,  including  the  good-will, 
shall  be  disposed  of  by  public  sale  or  otherwise,  as  the  said  B.  and  the 
representatives  of  the  said  A.  may  agree ;  and  after  the  whole  debts  and 
liabilities  of  the  same  have  been  paid  or  provided  for,  the  residue  of  the 
copartnership  assets  shall  be  divided  between  the  said  B.  and  the  repre- 
sentatives of  the  said  A.  in  the  following  proportions  (here  state  what  pro- 
portions may  be  agreed  on);  and  in  the  event  of  the  death  of  the  said 
widow  at  any  time  before  the  said  day  of  18        the  said 

partnership  affairs  shall  in  like  manner  be  wound  up  and  distributed.' 


(a)  28  and  29  Vict.  o.  86  (1865). 
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CONCLUDING    REMARKS. 

The  precedents  given  above  are  not  intended  to  be  used  as  styles  to 
be  followed  without  regard  to  the  circumstances  of  the  particular  case  ; 
or   as  superseding  the  use  of  that  very  carefully  prepared  collection 
with  which  the   Juridical   Society  has   furnished  the   profession.     They 
are  intended  as  suggestions  of  what   should  be   kept  in  view   by  the 
conveyancer,   and  as   a  means   of  explaining   what,   in    our  opinion,   a 
partnership  contract  should  and  should  not  contain,  more  clearly  than 
could  be  done  by  laying  down  general  principles  without  corresponding 
illustrations.     As  already  observed,  the  conveyancer  must  in  every  par- 
ticular case  set  himself  to  construct  a  form  of  contract  suitable  to  the 
circumstances,  and  giving  effect  to  the  real  intentions  of  the  contracting 
parties.     No  stereotyped  style,  however   admirable  in  itseK,  should  be 
blindly  followed  ;  but  every  clause  and  provision  should  be  carefully 
weighed  before  being  admitted  into  the  contract.     After  a  form  of  con- 
tract has  been  drawn  out,  it  should  be  carefully  perused,  to  make  sure 
that  the  provisions  are  not  contradictory  of,  or  at  variance  with,  each 
other.     It  is  astonishing  how  much  litigation  has  arisen  from  a  disre- 
gard of  this  simple  precaution.     Sometimes  it  appears  to  be  thought  that 
the  danger  in  question  may  be  avoided  by  repeating  the  same  thing  in 
different  words  and  in  different  parts  of  the  deed.     This,  however,  is  a 
great  mistake.     Every  repetition  increases  the  risk  not  only  of  miscon- 
ception  and  embarrassment,  but  of  contradiction  ;    for  while  a  general 
provision  will  be  applicable  to  the  whole  contract,  its  repetition  in  another 
place  wiU  be  read  as  having  reference  to  the  particular  clause  with  which 
it  is  in  sequence.     Clauses  declaratory  of  the  meaning  of  previous  provi- 
sions should  always  be  avoided.     They  are  at  best  inexcusable ;  for  if  the 
provision  to  which  they  are  intended  to  apply  be  properly  expressed,  they  are 
unnecessary  ;  and  in  many  cases  they  suggest  doubts  which  would  other- 
wise never  have  arisen.     Superjlua  non  nocent  is  a  favourite  maxim  with 
conveyancers ;  but  there  are  few  that  have  been  productive  of  more  unde- 
sirable results.  It  should  be  sedulously  shunned  in  all  partnership  contracts, 
whose  provisions  should  be  simple,  pointed,  and  clear.     There  is  reason 
to  believe  that  the  haziness  and  ambiguity  which  too  often  characterize 
partnership  articles  are  attributable  to  the  framer  not  clearly  apprehend- 
ing what  he  means  to  express.     Of  course,  when  this  is  the  case,  clearness 
of  expression  is  impossible.     It  should  therefore  be  the  first  object  of  the 
practitioner  to  realize  to  himself  what  he  really  intends  to  provide  for, 
and  the  manner  in  which  his  intentions  are  to  be  worked  out.     When  he 
has  succeeded  in   doing  this,   he  wUl  generally  find  little   difficulty  in 
expressing  himself  in  a  concise  and  forcible  manner,  provided  he  possesses 
an  ordinary  command  of  the  English  language,  and  is  careful  to  avoid  the 
use  of  technical  phraseology. 
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DEFINITIONS  OF  SOCIETY. 


Vinnius. 

Societas  est  contractus,  quo  inter  aliquos  res  aut  operas  communicantur, 
lucri  in  commune  faciendi  gratia. 


Societas  est  contractus  jurisgentium,  bonse  fidei,  consensu  constans, 
semper  re  honesta,  de  lucri  et  damni  communione. 

Code  Civil. 

La  soci6te  est  un  contrat,  par  laquel  deux  ou  plusieurs  personnes 
convi^nnent  de  mettre  quelque  chose  en  commun,  dans  la  vue  de  partager 
le  benefice  qui  pourra  en  r^sulter. 

Pothier. 

Societas  est  contractus  de  conferendis  bona  fide  rebus  aut  operis,  animo 
lucri  quod  honestum  sit  ac  licitum  in  commune  faciendi. 

Prussian  Code. 

Ein  Vertrag  durch  welclien  mehrere  Personen  ilir  Vermbgen  oder 
Gewerbe  oder  auch  ihre  Arbeiten  und  Bemiihungen  ganz  odgr  zrun  Theil 
zur  Erlangung  eines  gemeinschaftlichen  End-zwecks  vereinigen,  wird  ein 
Gesellscliaftsvertrag  genannt. 

Italian  Code. 

La  society  h  un  contratto,  col  quale  due  o  pill  persone  convengono 
di  mettere  qualche  cosa  in  communione,  al  fine  di  dividere  il  guadagno 
clie  ne  potr^  derivare.  Qualunque  society  deve  avere  per  oggetto  una 
cosa  lecita,  ed  essere  contratta  per  I'interesse  commune  delle  parti. 
Ciascun  socio  deve  conferirvi  o  danaro,  od  altri  beni,  o  la  propria  in- 
dustria. 

Kent. 

Partnership  is  a  contract  of  two  or  more  competent  persons,  to  place 
their  money,  effects,  labour,  and  skill,  or  some  or  all  of  them,  in  lawful 
commerce  or  business,  and  to  divide  the  profit  and  bear  the  loss  in  certain 
proportions. 

Watson. 

Partnership  is  a  voluntary  contract  between  two  or  more  persons,  for 
joining  together  their  money,  goods,  labour;  and  skill,  or  either  or  all  of 
them,  upon  an  agreement  that  the  gain  or  loss  shall  be  divided  propor- 
tionably  between  them,  and  having  for  its  object  the  advancement  and 
protection  of  fair  and  open  trade. 
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Erskine. 


Society  or  copartnery  may  be  defined  that  by  which  the  several 
partners  agree  concerning  the  communication  of  loss  or  gain  arising  from 
the  subject  of  the  contract. 

Bell. 

Partnership  may  be  described  as  a  mutual  contract  and  voluntary 
association  of  two  or  more  persons  for  the  acquisition  of  gain  or  profit, 
with  a  contribution  for  that  end  of  stipulated  shares  of  goods,  money, 
skill,  and  industry ;  the  stock  of  the  society  being  held  pro  indiviso  in 
trust  for  the  creditors. 

In  partnership  there  is  a  voluntary  association  of  two  or  more  persons 
for  the  acquisition  of  gain  or  profit,  with  a  contribution  for  that  end  of 
stipulated  shares  of  goods,  money,  skill,  and  industry  ;  accompanied  by 
an  unHmited  mandate  or  power  to  each  partner  to  bind  the  company  in 
the  line  of  its  trade,  and  a  guarantee  to  third  parties  of  all  the  engage- 
ments undertaken  in  the  social  name. 


JUDICIAL   APPEARANCE. 

I.  FIRMS  AND  UNINCOEPORATED  COMPAJSTIES. 

Appearance  in  the  Social  Name. 

If  an  unincorporated  partnership  or  company,  formed  for  purposes  of 
gain,  have  a  style  or  firm  composed  of  or  containing  the  names  of  the" 
partners  or  the  name  of  an  individual  partner,  by  which  they  grant  obli- 
gations, they  may  sue  or  be  sued  in  such  style  without  the  joinder  of  any 
of  the  individual  partners — thus  :  '  John  Hare  and  Company,  merchants 
in  Glasgow,  pursuers '  [or  '  defenders,'  as  the  case  may  be].  It  is  common 
to  add  the  names  of  the  individual  partners,  thus :  '  John  Hare  and  Com- 
pany, merchants  in  Glasgow,  and  John  Hare  and  Thomas  Jones,  both 
merchants  there,  the  individual  partners  of  that  company,  pursuers.'  But 
this  is  quite  unnecessary.  It  is  of  no  consequence  that  the  partner  or 
partners  whose  names  appear  in  the  firm  have  died  or  left  the  concern, 
provided  the  company  still  continue  to  sign  obligations  under  the  old  style. 

Appearance  in  the  Descriptive  Name,  with  joinder  of  Partners. 

When  the  company  has  only  a  descriptive  name,  it  may  sue  and  be 
sued  in  such  name,  provided  there  be  joined  the  names  of  at  least  three 
of  the  individuals  who  are  at  the  time  its  partners — thus  :  'The  London 
and  Edinburgh  Shipping  Company,  and  John  Smith  (design  him),  Simon 
Green  (design  him),  and  Richard  Brown  (design  him),  three  of  the  indi- 
vidual partners  of  the  said  company,  pursuers,'  or  '  defenders,'  as  the  case 

3  H 
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may  be.     Of  course,  if  the  company  consist  of  only  two  partners,  the 
joinder  of  their  names  will  be  sufficient. 

Ajjpearance  in  name  of  all  the  Partners. 

When,  in  consequence  of  dissolution  or  otherwise,  it  becomes  neces- 
sary to  make  all  the  partners  pursuers  or  defenders,  the  instance  will  run 
thus :  '  The  Glasgow  Iron  Company'  [or  as  the  case  may  be,  '  James  Eose 
and  Company '],  '  and  Edward  Rose  (design  him),  Stephen  Black  (design 
him,  stating  and  designing  all  the  known  partners,  and  adding)  being  the 
whole  partners  of  the  said  company,  in  so  far  as  known  to  the  pursuers, 
defenders.'  If  the  company  sues,  it  is  of  course  unnecessary  to  say, 
'  in  so  far  as  known  to  the  pursuers.'  When  it  is  necessary  to  caU  the 
representatives  of  a  deceased  partner,  their  names  may  be  introduced 
after  the  names  of  the  other  partners. 

Appearance  of  Partners  as  Individual. 

Sometimes  the  partners  sue  and  are  sued  not  only  as  a  company,  but 
as  individuals.  When  this  is  so,  add  the  words,  '  as  members  of  the  said 
company  and  as  individuals.' 

Actions  between  Companies  and  their  Partners. 

In  such  cases,  the  company  appears  in  the  same  way  as  if  the  action 
was  with  strangers.  It  is  no  objection  in  Scotland  that  one  or  more  of 
the  partners  appear  both  as  pursuers  and  defenders.  When  a  firm  con- 
sists of  only  two  partners,  and  one  of  them  sues  the  other  for  payment 
or  performance  of  a  company  obligation,  the  discharge  for  which  would 
have  to  be  granted  in  the  company  name,  the  action  ought  to  be  raised 
in  name  of  the  company.  This  is  the  correct  form  of  libelling.  Whether 
the  partner  is  in  titulo  to  make  use  of  the  company  name  for  such  a  pur- 
pose is  another  question,  depending  on  the  circumstances  of  the  case  ; 
but  if  the  action  is  competent  at  all,  it  ought  to  be  libelled  in  this  manner. 

Suing  by  Mandatory. 

Provisions  are  sometimes  made  in  the  contract  of  copartnery  or  other- 
wise for  suing  and  defending  actions  in  the  name  of  some  one  or  more  per- 
sons in  behalf  of  the  company  in  the  course  of  winding  up  its  affairs  after 
dissolution.  In  such  cases,  the  libel  may  run  after  this  manner :  A.  B. 
(design  him),  as  authorized  to  sue  and  defend  for  behoof  of  the  now  dis- 
solved company  of  A.  B.  and  Co.  [or  of  the  now  dissolved  Glasgow  Iron 
Company,  and  of  A.  B.  and  C,  three  of  the  individual  partners,  and  of 
the  whole  remanent  partners  thereof]. 

II.  CORPORATIONS. 

When  incorporated  companies  sue  and  are  sued,  they  ought  to  appear 
in  the  name  conferred  upon  them  by  their  incorporating  instrument. 
This  applies  to  all  incorporated  companies,  whether  formed  by  special 
act,  royal  charter,  or  registration.     Joinder  of  partners  or  officials  is  not 
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only  unnecessary  but  improper,  and  may  lead  to  embarrassing  complica- 
tions. The  instance  should  run  thus  :  '  The  North  British  EaUway 
Company,  pursuer,'  or  '  defender '  (as  the  case  may  be) ;  '  The  Eoyal 
Bank  of  Scotland,'  '  The  Trossachs  Hotel  Company  (Limited).'  It  is  usual, 
in  the  case  of  companies  incorporated  by  special  act  or  royal  charter,  to 
add  the  words  '  incorporated  by  Act  of  Parliament,'  or  '  royal  charter ' 
(as  the  case  may  be).  This,  however,  is  quite  unnecessary,  since  incor- 
poration is  a  public  fact.  It  must  be  observed,  however,  that  when  the 
incorporating  instrument  is  a  royal  charter,  it  sometimes  prescribes  a 
particular  form  in  which  the  corporation  is  to  sue  or  be  sued.  When 
this  is  so,  that  form  must  be  observed. 

Letters  Patent  Companies. 

Such  quasi  incorporations  sue  and  are  sued  in  the  names  of  two 
officials  specially  registered  for  that  purpose.  The  instance  runs  thus : 
'  A.  and  B.,  specially  appointed  to  sue  and  be  sued  for  and  on  behalf  of 
the  Company,  in  virtue  of  their  letters  patent,  dated  the 

day  of  186  ,  pursuers,'  or  '  defenders'  (as  the  case  may  be). 


ISSUES. 

The  following  styles  of  issues  have  been  compiled  as  suggestive  of 
what  is  generally  required  in  such  brief  statements  of  the  matters  of 
fact  to  be  tried.  They  are  all  based  upon  actual  cases  which  have 
received  the  sanction  of  the  Court;  but  the  exact  words  of  the  precedents 
have  not  always  been  adhered  to.  The  reason  of  this  is,  that  the  earlier 
styles  of  issues  have  been  considerably  departed  from  in  recent  practice ; 
and  some  of  them  are  defective  when  tested  by  what  an  altered  state  of 
the  law  or  existing  usage  requires.  It  has  also  been  our  endeavour  to 
present  only  what  is,  or  may  be  regarded  as,  essential  to  the  issue  when 
cleared  from  the  specialties  which  the  particular  circumstances  of  the 
case  necessitated.  The  references,  however,  are  given,  so  that  the  prac- 
titioner may  satisfy  himself  how  far  the  alterations  made  are  desirable. 

Constitution  and  Existence  of  Partnership. 

In  framing  issues  applicable  to  this  subject,  a  distinction  must  be  made 
between  two  classes  of  cases.  The  first  embraces  those  in  which  the  exist- 
ence of  the  partnership  relation  is  sought  to  be  made  out  in  a  question 
between  the  socii  themselves  or  their  representatives.  In  such  cases,  the 
object  is  to  establish  proper  partnership,  which  necessarily  involves  not 
only  the  liabilities,  but  the  rights  and  privileges,  of  that  contract.  The 
second  comprises  those  numerous  cases  in  which  a  party  is  sought  to  be 
made  liable  for  partnership  debts  as  a  quasi  partner,  or  a  partner  quoad 
the  world.  In  such  cases  it  is  unnecessary  to  inquire  what  may  be  his 
rights   or  privileges  inter  socios,  or  whether  indeed  he  possesses  such 
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rights  and  privileges  at  all,  since,  if  lie  has  incurred  liability  to  the  public 
as  a  quasi  partner,  this  liability  is  necessarily  unlimited.  In  a  word,  the 
former  class  of  cases  has  to  do  with  proper  partnership ;  the  latter  with 
quasi  partnership  only.  In  the  former  class  of  cases,  therefore,  it  is 
neces,sary  to  establish  not  only  the  fact  of  partnership,  but  to  what  share 
of  profits  the  alleged  partner  is  entitled ;  sometimes,  also,  what  amount 
of  contribution,  and  what  share  of  loss  he  has  undertaken  to  make  good. 
In  the  latter,  it  is  sufficient  to  prove  either  that  he  is  or  has  rendered 
himself  responsible  as  though  he  were  a  partner  of  the  concern  (a). 
Keeping  this  distinction  in  view,  the  following  styles  may  be  found  useful. 

Proper  Partnership. 

'  Whether,  from  the  2d  day  of  August  1862  until  the  9th  day  of  July 
1865,  the  pursuer  carried  on  the  business  of  at  Glas- 

gow with  the  defender,  as  copartners  with  equal  shares?'  (a). 

'  Whether  A.  B.  was  a  copartner  in  the  mill-spinning  concern  carried 
on  at  Glasgow  by  C.  D.  and  E.  E.  under  the  firm  of  C.  D.  and 
Company,  at  and  subsequent  to  the  12th  day  of  May  1860,  the 
said  A.  B.  being  entitled  to  one-third  share  of  the  profits,  and 
liable  to  contribute  for  one-half  of  the  loss ;  and  if  so,  how  long 
the  said  partnership  continued  ? '  (J). 

'Whether,  from  or  about  the  month  of  June  1861,  the  pursuer  has 
been,   and    now  is,   a  partner  in  the  business   of  at 

Aberdeen  with  the  defender,  the  pursuer's  share  being  one-third, 
and  that  of  the  defender  being  two-thirds,  of  the  profit  and  loss 
of  the  said  business  ?'  (c). 

'It  being  admitted,  that  between  the       day  of  18     ,  and  the 

day  of  18     ,  the  pursuer  and  defender  were  sole  partners 

of  the  firm  of  A.  and  B. : 

'  Whether  the  pursuer  held  an  equal  share  with  the  defender  in  the 
said  copartnery  ?  [or.  Whether  the  pursuer's  share  was  two-thirds, 
and  that  of  the  defender  one-third,  of  the  profit  and  loss  in  the 
business  of  the  said  firm  ? '] 

'  Whether,  on  or  about  the  7th  April  1840,  A.  B.  and  C.  D.  carried 
on  business  in  partnership  with  equal  shares  under  the  firm  of  A. 
B.  and  Company?  And  whether  the  stock  of  goods  and  out- 
standing debts,  the  proceeds  of  which  form  the  fund  in  medio,  or 
any  part  thereof,  belonged  to  or  were  the  property  of  the  said 
partnership  ? ' 

Or, 
'  Whether  the  stock-in-trade,  or  part  thereof,  contained,  on  7th  April 
(a)  See  Aberdeen  Bank  v.   Clark,  (c)   See  Aberdeen  Bank  v.   Clark 

1869,  22  D.  44.  1859,  22  D.  44. 

(6)  See  Beveridge  v.   Wilson,  1831, 
10  S.  110. 
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184.0,  in  the  shop  in  Edinburgh  occupied  by  the  said  A.  B.,  was 
in  the  ostensible  possession  and  reputed  ownership  of  the  said 
A.  B.  ?  And  whether  the  fund  in  medio,  or  any  part  thereof, 
belonged  or  is  justly  addebted  to  the  trustee  on  the  sequestrated 
estate  of  the  said  A.  B.  ? '  (a). 

'Whether,  from  the  month  of  November  1817  until  the  month  of 
September  1 822,  or  during  any  part  of  the  said  period,  the  pur- 
suer and  defender,  as  copartners,  carried  on  business  as  corn 
merchants  at  Limerick,  with  eqiial  shares?'  (b). 

Sometimes,  as  in  the  case  of  pawnbroking,  concealment  of  the  part- 
nership  renders  the   contract  illegal,  and  incapable  of  receiving  effect. 
In  such  oases,  therefore,  the  party  seeking  to  establish  the  partnership 
must  put  publicity  in  issue.     The  issue  may  be  framed  after  this  manner  : 
'Whether,  in  or  about  the  month  of  September  1840,  the  pursuer  and 
defender  entered  into  partnership  for  the  purpose  of  carrying  on 
the  business  of  pawnbrokers  in  Glasgow,  and  did  carry  on  the 
said  business  in  partnership,  under  the  firm  of  A.  B.  and  Com- 
pany, from  the  said  month  of  September  1840  till  in  or  about  the 
month  of  August  1864  ?     And  whether,  during  the  said  period, 
the   pursuer  openly  and  avowedly  acted  as,  and  was  generally 
and  publicly  known  by  the  customers  and  others  dealing  with 
the  said  concern  of  A.  B.  and  Company  to  be,  one  of  the  partners 
thereof?'  (c). 

Damages  for  Breach  of  Contract  to  enter  into  a  Partnership. 

In  cases  of  this  kind  the  pursuer  must  prove  not  only  that  the  defender 
agreed  to  form  a  partnership  with  him,  but  also  what  the  nature  of  the 
partnership  was,  having  particular  regard  to  the  stipulations  for  profit  and 
loss,  or  the  amount  of  interest  which  he  was  to  have  in  the  concern, 
otherwise  it  will  be  impossible  for  the  jury  to  fix  the  amount  of  damage 
to  which  he  is  entitled.  The  older  styles  of  issues  are  defective  in  these 
respects,  and  proceeded  upon  the  assumption  which  was  then  thought  to 
be  law,  that  the  mere  fact  of  a  partnership  being  once  established,  the 
partners  were  to  be  deemed  entitled  to  an  equality  of  interest.  As  the 
law  at  present  stands,  the  following  style  may  be  suggested: — 

'  Whether  the  defender  agreed  to  enter  into  a  partnership  with  the 
pursuer  for  carrying  on  the  business  of  general  merchants  at  Leith, 
for  the  period  of  five  years,  from  the  1st  of  October  1856,  with 
equal  shares  ?  And  whether  the  defender  wrongously  failed  to 
implement  the  said  agreement,  to  the  loss,  injury,  and  damage  of 
the  pursuer  ? 
'  Damages  £  .' 

(a)    See    Oallie,   etc.    v.    Wilson''s       850.      See  Aberdeen  Bank  v.  Clark, 
Trs.,  1844,  Macf.  and  Clegh.  510.  1859,  22  D.  44. 

(6)  Mack  T.  CUlland,  1832,  10  S.  (c)  See  Fraser  v.  Hair,  1848, 10  D. 

1402. 
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Qvasi  Partnership. 

In  framing  issues  of  this  kind,  care  must  be  taken  ttat  the  grounds 
which  in  law  create  liability  for  partnership  debts  are  distinctly  set  forth, 
e.g.  actual  partnership,  holding  out,  failure  to  give  due  notice  of  dissolu- 
tion, interposition  of  credit,  sharing  of  profits,  etc. ;  e.g.  : 

'  Whether,  in  or  about  the  month  of  October  1861,  the  pursuer 
furnished  to  A.  B.  and  Company,  merchants  in  Dundee,  100 
hogsheads  of  sugar  ?  Whether,  some  time  previous  to  the  date  of 
the  said  furnishing,  the  defender  C,  D.  was  a  partner  of  A.  B.  and 
Company,  and  up  to  and  at  said  date  had  not  duly  intimated  his 
withdrawal  therefrom  ?  Whether  the  said  furnishing  was  made 
in  the  behef  that  the  defender  was  a  partner  of  A.  B.  and 
Company?  And  whether  he  is  indebted  and  resting  owing  to 
the  pursuer  in  the  sum  of  £  ,  as  the  price  of  the  said 

furnishings?' 

•Whether,  on  or  about  the  month  of  March  1862,  the  pursuer  fur- 
nished to  A.  B.  and  Company  the  goods  specified  in  the  account 
No.  6  of  process  ?  Whether  the  defender  held  himself  out,  or 
allowed  himself  to  be  held  out,  as  a  partner  of  A.  B.  and  Company? 
Whether  the  pursuer  made  the  said  furnishings  in  the  belief  that 
the  defender  was  a  partner  of  A.  B.  and  Company  ?  And  whether 
the  defender  is  indebted  and  resting  owing  to  the  pursuer  in  the 
sum  of  £500,  or  any  part  'thereof,  as  the  amount  of  said 
account  ? '  (a). 

'  It  being  admitted  that  a  saw-mUl  was  sold  and  delivered  by  the 
pursuer  to  the  firm  of  A.  B.  and  Company  : 

'  Whether  the  said  saw-mill  was  furnished  to  the  said  firm,  while  the 
defender  was,  or  was  holding  himself  out  as  being,  a  partner 
thereof,  or  to  the  defender  while  carrying  on  business  under  the 
said  firm,  for  his  own  behoof  and  at  his  own  risk  ?  And  whether 
the  defender  is  indebted  and  resting  owing  to  the  pursuer  in  the 
sum  of  £  ,  or  any  part  thereof,  as  the  balance  of  the  price 

of  the  said  saw-mill  ?  ' 

'  It  being  admitted  that  a  steam-engine  was  ordered  from  the  pursuer, 
and  was  erected  by  him  at  the  distillery  at  Kirkliston,  carried  on  under 
the  firm  of  A.  and  B. : 

'Whether  the  said  engine  was  furnished  to  the  firm,  the  defender 
being,  or  holding  himself  out  to  be,  a  partner  of  the  said  firm,  or 
to  the  defender  carrying  on  the  business  of  the  distillery  under 
the  said  firm,  for  his  own  Jaehoof  and  at  his  own  risk  ?  And 
whether  the  defender  isindebted  and  resting  owing  to  the  pursuer 
in  the  sum  of  £  ,  as  the  price  of  the  said  engine  ?  '  (b). 

(a)  See  Gardner  v.  Anderson,  1862,  (i)  See    Burstall    v.    Stein,    1834, 

24  D.  315.  Macf.  and  Clegh.  506. 
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DISSOLUTION. 


Damages  for  Wrongous  Dissolution. 

In  cases  of  this  kind,  the  purs-y.er  must  establish  that  the  partnership 
had  existed,  that  it  had  been  wrongfully  dissolved,  and  in  general  the 
interest  which  he  held  in  it,  so  that  the  jury  may  have  termini  habiles  on 
which  to  assess  the  damages  claimed. 

'  Whether,  on  or  about  the  month  of  April  1837,  the  pursuer  and 
defender  entered  into  a  copartnership  for  five  years,  from  the 
21st  day  of  February  1837,  or  for  any  part  of  that  period,  for 
the  purpose  of  carrying  on  business  as  druggists  and  apothe- 
caries in  Greenock,  the  pursuer  to  draw  one-third  of  the  profits, 
and  to  have  a  salary  of  £100  a  year  as  manager  of  the  said 
business  ?  And  whether,  on  or  about  the  30th  day  of  May 
1840,  the  defender  wrongfully  put  an  end  to  the  said  copartner- 
ship, to  the  loss,  injury,  and  damage  of  the  pursuer  ?  (a). 

'  Damages  £  .' 

'  Whether,  in  the  year  1837,  the  pursuer  and  defender  carried  on 
business  together  in  Glasgow  as  nurserymen,  under  the  firm  of 
A.  and  B.,  on  an  agreement  of  copartnership  with  equal  shares, 
for  nineteen  years,  from  the  term  of  Martinmas  1 836  ?  And 
whether,  in  or  about  the  month  of  October  1840,  the  defender 
did,  in  breach  of  the  said  agreement,  issue  a  notice  of  dissolution 
of  the  said  copartnership,  as  at  the  31st  day  of  November  1840, 
and  thereafter  refused  to  act  along  with  the  pursuer  as  a  partner, 
under  the  said  agreement,  to  the  loss,  injury,  and  damage  of  the 
pursuer  ? 

'  Damages  £  '  (b). 

'  It  being  admitted  that  the  pursuer  and  the  defenders  entered  into  a 
contract  of  copartnery  for  the  period  of  ten  years,  from  the  1st  day  of 
July  1850,  for  the  purpose  of  carrying  on  business,  in  Dundee,  as  general 
merchants,  under  the  firm  of  A.  B.  and  Company,  the  pursuer  to  have  one- 
third  of  the  profits  of  said  business  : 

'  Whether,  on  or  about  the  20th  day  of  April  1854,  the  defenders 
did,  in  breach  of  said  contract,  issue  a  notice  of  dissolution  of 
said  copartnership,  and  thereafter  refused  to  act  along  with  the 
pursuer  as  a  partner  under  the  said  contract,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ? 
'  Damages  £  .' 

(a)  See   Peebles  v.    Turner,   1840,  (b)  See  Lawson  v.  Drysdale,  1844, 

Macf.  and  Olegh.  511.  Macf.  and  Olegh.  511. 
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Dissolution  as  relieving  Partner  from  Liabilities  for  subsequent  acts  inter  socios. 

When  a  partnership  is  dissolyed,  though  it  does  not  always  follow  that 
a  partner  is  relieved  from  liability  for  the  subsequent  acts  of  his  former 
socii  in  a  question  with  the  public,  yet  in  a  question  inter  socios  not  only 
does  he  cease  to  be  liable  in  contribution  for  losses  arising  from  such 
subsequent  acts,  but  he.  has  a  claim  of  indemnity  against  his  former 
partners  for  any  losses  he  may  sustain  in  consequence  of  such  unautho- 
rized actings  on  their  part.  If,  therefore,  they  sue  him  for  contribution, 
he  may  relevantly  plead  dissolution  prior  to  the  date  when  the  obli- 
gations out  of  which  the  losses  arose  were  contracted.  In  such  a  case 
he  stands  pursuer  of  an  issue  to  that  effect,  which  may  be  somewhat  as 
follows  :  — 

'  It  being  admitted  that  the  pursuers  and  defender  entered  into  a  con- 
tract of  copartnery  to  «ndure  for  the  period  of  seven  years  from  the  1st 
of  May  1860,  under  the  firm  of  A.  B.  and  Company : 

'  Whether,  on  or  about  the  20th  of  July  1862,  the  said  concern  was 
dissolved  by  mutual  consent  ?  '  (a). 

"If  he  sues  his  former  partners  for  indemnity  or  damages,  the  issue 
jnaybe  somewhat  as  follows-: — 

■'  It  being  admitted,  etc.,  as  before: 

'  Whether,  on  or  about  the  20th  day  of  July  1862,  the  said  concern 
was  dissolved  by  mutual  consent?  And  whether,  notwithstanding 
the  said  dissolution,  the  defenders  wrongfully  contracted  an  obh- 
gation  as  on  behalf  of  the  said  copartnership,  whereby  the  pursuer 
has  been  subjected  in  payni«nt  of  the  sum  of  £100  ? 
■''Sum  claimed,  £100.' 

Or, 
'  Whether,  notwithstanding  the  said  dissolution,  the  pursuer  autho- 
rized the  said  obligation  to  be  contracted  as  on  the  credit  of  the 
said  copartnery? ' 

When  a  party  is  sued  for  a  company  debt  contracted  after  dissolution, 
he  has  a  good  defence  if  he  can  show  that  the  creditor  was  aware  of  the 
dissolution  prior  to  entering  into  the  transaction  ;  but  in  such  a  case  he 
must  put  in  issue  both  dissolution  and  scienter,  thus  : — 

'  It  being  admitted  that  the  defender  was  a  partner  of  the  firm  of 
A.  B.  and  Co. : 

'Whether  the  said  copartnership  was  dissolved  prior  to  the  1st  of 
March  1861  ?  And  whether,  previous  to  the  2d  of  July  1862,  the 
pursuer  was, aware  that  the  copartnery  had  been  dissolved  ?  ' 

(a)  See  Johislon  and  Co.  v.  Vallance  and  Co.,  1823,  Macf.  and  Clegh.  506. 
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Action  against  a  retired  Partner  for  a  Gompany  Debt  where  defence  is 

Novation. 

In  such  a  case,  the  defender  stands  pursuer  of  the  issue. 

'  It  being  admitted  that,  prior  to  the  1st  day  of  June  1831,  the  pursuer 
and  James  M'Allay  carried  on  business  as  soap  manufacturers  in  Glasgow 
under  the  firm  of  M'AUay  and  Nisbet,  and  that  on  the  dissolution  of  the 
said  company  on  the  said  day,  they  were  due  to  the  late  William  Taylor 
a  balance  of  £395,  16s.  : 

'  Whether  the  pursuer  is  still  not  indebted  and  not  resting  owing  in 
the  sum  of  £208,  13s.,  with  interest,  or  any  part  thereof,  as  the 
balance  of  the  said  debt  ?  '  (a). 

Damages  against  Directors  or  other  officials  for  inducing  parties  to  purchase 
Shares  through  Misrepresentation, 

'  Whether,  on  or  about  the  21st  day  of  October  1860,  the  pursuer 
purchased  twenty  shares  of  £50  each  of  the  stock  of  the 
Company  at  the  price  of  £1000  or  thereby  ?  And  whether  the 
pursuer  was  induced  to  purchase  the  said  shares  by  false  repre- 
sentations as  to  the  aiiairs  of  the  said  company,  fraudulently  made 
and  promulgated  in  or  about  the  month  of  June  1860  by  the 
defender  A.  B.,  to  the  loss,  injury,  and  damage  of  the  pursuer? 

'  Damages  or  sums  claimed  : 

Price  of  shares,  £1000,  and  interest  from  21st  Oct.      1860. 
First  call,  500,  and  interest  from    1st  March  1861. 

Second  call,  500,  and  interest  from    2d  June    1861'  (S). 

'  It  being  admitted  that  the  defender  A.  B.  was  a  director,  and  the 
chairman  of  the  directors,  of  the  Company  from  the  year  1851 

till  the  month  of  June  1858  ;  and  that  the  defender  C.  D.  became  a 
director  of  the  said  company  in  the  month  of  February  1857,  and  con- 
tinued to  be  a  director  thereof  till  the  month  of  June  1858,  and  was 
chairman  of  the  directors  for  the  time  in  the  month  of  May  1858  : 

'  1.  Whether  the  pursuer  purchased,  (1)  on  or  about  the  26th  day  of 
February  1858,  £910  of  £100  stock  of  the  stock  of  the  said  com- 
pany, at  the  price  of  £977,  8s.  6d. ;  (2)  on  or  about  the  2d  day 
of  March  1858,  £1590  of  £100  stock  of  the  stock  of  the  said 
company,  at  the  price  of  £1704,  6s.  6d. ;  (3)  on  or  about  the 
4th  day  of  March  1858,  £420  of  £100  stock  of  the  stock  of  the 
said  company,  at  the  price  of  £446,  19s.  ;  and  (4)  on  or  about 
the  10th  day  of  March  1858,  £80  of  £100  stock  of  the  stock  of 
the  said  company,  at  the  price  of  £82,  7s.  :  making  in  all  £3211, 
Is.,  or  thereby,  as  the  price  of  the  said  stock  ?  And  whether 
the  pursuer  was  induced  to  purchase  said  stock  by  false  and  frau- 
dulent representations  made  on  or  about  the  4th  and  5th  days  of 
the  said  month  of  February  1858,  by  the  said  defender  A.  B., 
acting  by  himself,  and  with  others  as  directors  of  the  said  com- 

(a)  See  Nisbet  r.    Taylorh  Exrs.,  (b)  Inglis  v.  Douglas,  etc.,,  1861,  23 

1840,  3  D.  332.  D.  561. 
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pany,  in  regard  to  the  affairs  thereof,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? 

'  2.  Whether  the  pursuer  purchased,  and  was  induced  to  purchase, 
said  stock,  by  false  and  fraudulent  representations  made,  on  or 
about  the  4th  and  5th  days  of  the  said  month  of  February  1858, 
by  the  defender  C.  D.,  and  others  acting  along  Avith  him  as  direc- 
tors of  the  said  company,  in  regard  to  the  affairs  thereof,  to  the 
loss,  injury,  and  damage  of  the  pursuer  ? 

'  Damages  or  sums  claimed  :  (1)  £977,  8s.  6d.,  with  interest  from  26th 
February  1858  ;  (2)  £1704,  6s.  6d.,  with  interest  from  2d  March  1858  ; 
(3)  £446,  19s.,  with  interest  from  4th  March  1858  ;  and  (4)  £82,  7s.,  with 
interest  from  10th  March  1858  :  £3211,  Is.,  with  interest  as  above. 

'  3.  Whether  the  pursuer  was  induced  to  continue  a  shareholder  in 
said  company  in  consequence  of  false  and  fraudulent  representa- 
tions made  in  a  circular  letter  issued  by  the  defender  C.  D.,  on 
or  about  the  6th  day  of  May  1858,  to  the  pursuer  and  to  the 
other  shareholders  of  said  company,  to  the  loss,  injury,  and 
damage  of  the  pursuer  ? 

'  Damages  claimed,  £2550  '  (a). 

'  Whether  the  pursuer,  on  or  about  the  25  th  day  of  February 
1850,  purchased  170  shares  of  the  stock  of  the 
Company  at  the  following  prices — viz.  20  shares  at  £5,  16s.  6d. 
per  share,  and  150  shares  at  £6,  2s.  per  share  ?  And  whether 
the  pursuer  was  induded  to  purchase  the  said  shares  by  false 
representations  as  to  the  affairs  of  the  said  company,  fraudu- 
lently made  and  promulgated  by  the  defender  A.  B.,  to  the  loss, 
injury,  and  damage  of  the  pursuer  ? 
Schedule  of  damages  claimed : 

20  shares,  at  £5,  16s.  6d.  per  share,  .  .       £116  10     0 

150  shares,  at  £6,  2s.  per  share,    .  .  .         915     0     0 


Interest  thereon  from  25th  Feb.  1850, 


Less  dividends  on  170  shares,  received 
by  the  pursuer  half-yearly  as  under, 
betweenl3th  Augustl850  and  18th 
Feb.  1858. 

13th  August  1850, 

21st  March  1851, 

(and  so  on  till  Feb.  1858), 


£1031  10 
666  12 


£1598     2     3 


£25  10     0 

12  15     0 

253  11 

4 

£1344  10  IV  (b) 


(a)   See   Dohbie  v.    Johnston,   etc., 
1859,  21  D.  624. 

(ft)    See    Cullen  v.   Johnston,   etc., 


1861,  23  D.  574  ;  Cullen  v.  Thomson 
and  Kerr,  1862,  1  Maoph.  142  ;  Lind- 
say V.  Johnston,  1863, 1  Macph.  255. 
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'Whether,  on  or  about  the  3d  of  October  1834,  the  late  A.  B.  was 

induced  to  purchase  ten  shares  of  £100  each  of  the  stock  of 

the  Company,  at  the  price  of  £1910,  by  false  and 

fraudulent   representations    made    by  the    deceased  E.   F.,   and 

other  persons  acting  along  with  him  as   directors   of  the   said 

company,  in  regard  to  the  affairs  thereof,   to  his  loss,  injury, 

and  damage? 

'Amount  claimed:  (1)  £1910,  being  the  price   paid  for  the   said 

sharesj   and  interest  since  3d  October  1834;  and  (2)  £250,  being  the 

amount  of  a  call  paid  on  said  shares,  with  interest  of  first  instalment  of 

£125  thereof  from  3d  May  1843,  and  interest  of  remaining  instalment 

of  £125  thereof  from  4th  December  1843,  under  a  deduction  of  the 

dividends  received  by  A.  B.'  (a). 

'  It  being  admitted  that,  in  August  1850,  the  pursuer  purchased  from 
the  defenders,  the  Company,  sixty  shares  of  the  stock  of  the 

said  company,  for  the  price  of  £4290,  being  at  the  rate  of  £71,  10s.  for 
each  of  said  shares,  which,  together  with  £14,  7s.  7d.,  being  half  of  the 
fees  of  the  stamps  used  in  the  sale,  amounted  to  £4304,  7s.  7d.  ;  that 
the  transfers  of  said  shares  were  granted  and  accepted,  and  that  the  said 
sum  of  £4304,  7s.  7d.  was  then  paid  by  the  pursuer  to  the  said  company 
on  28th  August  1850 ;  and  it  being  further  admitted  that  a  call  on  said 
shares  was  subsequently  made  by  the  company,  payable  in  two  instal- 
ments amounting  to  £750  each,  which  were  paid  by  the  pursuer  on  1st 
March  1858  and  1st  June  1858  respectively: 

'  Whether  the  pursuer  was  induced  to  make  the  said  purchase  by 
false  and  fraudulent  representations  made  by  the  said  company 
as  to  the  state  of  its  affairs  ?  And  whether  the  defenders  are 
resting  owing  to  the  pursuer  the  said  sum  of  £4304,  7s.  7d., 
and  the  said  two  sums  of  £750  paid  by  the  pursuer,  with  inte- 
rest thereon  from  the  dates  of  payment  thereof  respectively,  or 
any  and  what  part  thereof  ? 

Or, 
'  Whether  the  pursuer  has  barred  himself  from  repudiating  the  said 
purchase  ? '  (J). 

Issues  in  Actions  for  Calls. 

There  are  three  things  necessary  to  be  averred  in  every  action  for  calls : 
1.  That  a  certain  call  was  made;  2.  That  the  defender  was  at  that  time 
a  shareholder  ;  and  3.  The  amount  or  proportion  of  the  call  which  the 
defender  is  liable  to  pay.  If  the  first  and  second  of  these  averments  are 
admitted,  they  may  be  prefixed  to  the  issue,  and  its  subject-matter  will 
thus  be  greatly  simplified.  If  an  arrangement  of  this  kind  cannot  be 
made,  the  issue  may  run  somewhat  after  the  following  styles  : — 

'  Whether,  on  the  7th  of  April  1848,  the  directors  of  the 

Company  made  a  call  of  £1  per  share   upon  the  partners    or 
(a)  SeeTulloch\.  Davidson's Exrs.,  {V)  See  Graham  v.  Western  Bank, 

1858,  20  D.  1319.  1864,  2  Maoph.  559. 
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shareholders  of  the  said  company,  payable  by  two  instalments  of 
10s.  per  share,  on  the  3d  of  May  and  3d  of  August  1848  ?  And 
whether  the  defender  was,  at  the  date  of  making  the  said  caU, 
the  holder  of  380  shares  of  the  said  company,  and  is  indebted 
and  resting  owing  to  the  pursuer — 1st,  in  the  sum  of  £190, 
being  the  first  instalment  of  the  said  call  on  the  said  380  shares, 
with  interest  thereon  from  the  said  3d  of  May  1848,  or  any  part 
thereof;  and  2d,  in  the  sum  of  £190,  being  the  second  instal- 
ment of  said  call  on  the  said  380  shares,  with  interest  thereon 
from  the  3d  of  August  1848,  or  any  part  thereof?'  (a). 

'  Whether  the  defender  is  holder  of  20  shares  of  the  Whitehaven  and 
Furness  Junction  Eailway  Company,  and  is  indebted  and  resting 
owing  to  the  pursuers  in  the  sum  of  £40,  being  the  amount  of 
the  second  call  of  £2  per  share  on  said  20  shares,  with  interest 
thereon  from  the  1st  day  of  May  1846  ?  And  whether  the  de- 
fender is  resting  owing  to  the  pursuers  in  the  further  sum  of  £40, 
being  the  third  caU  of  £2  per  share  on  said  20  shares,  with 
interest  thereon  from  the  24th  May  1847  ?'  (S). 

'  Whether,  on  the  9th  of  August  1848,  the  defender  was  a  holder  of 
265  shares   of  the  Kailway  Company,   and  is  in- 

debted and  resting  owing  to  the  pursuers  in  the  sum  of  £662, 
10s.,  being  the  amount  of  a  second  call  of  £2,  10s.  per  share  on 
the  said  265  shares,  with  interest  thereon  from  1st  October  1849, 
or  any  part  thereof  ?  '  (c). 

Actions  for  Instalments. 

'  It  being  admitted  that  by  Act  of  Parliament  (or  royal  charter,  as 
the  case  may  be)  a  company  was  established  in  Edinburgh  under  the 
name  of  the  Company  (here  give  the  corporation  name)  ; 

and  it  being  also  admitted  that  the  defender  was  proprietor  of  forty-two 
shares  of  the  stock  of  the  said  company  during  the  months  of  January 
and  February  1826: 

'  Whether  the  defender  is  indebted  and  resting  owing  to  the  pursuers 
in  the  sum  of  £130,  or  any  part  thereof,  with  interest  thereon,  from 
the  10th  day  of  January  1826  ;  and  the  sum  of  £130,  or  any 
part  thereof,  with  interest  thereon  from  the  13th  day  of  February 
1826,  as  the  instalments  or  instalment  on  the  shares  of  the  said 
company  held  by  the  defender  as  aforesaid  ?'  (d). 

(a)  See  National  .Exchange  Co.  v.  (c)  See  Caledonian  and  Dumbarton- 
Robertson,  1854,  16  D.  1083.  sMre  Ra.  Co.  v.  Crown,  1852,  14  D. 

(i)    See    Whitehaven   and  Furness  495. 
Junction  Ra.  Co.  v.  Macfadyen,  1848,  (d)  Edinburgh  Oil  Gas  Co.  v.  Clyne, 

Macf.  and  Clegh.  509.  1832,  10  S.  723. 
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Defence  of  Misrepresentation  pleaded  to  an  Action  for  Calls  or  Price  of 

Shares. 

To  an  action  for  the  price  of  shares,  for  calls,  or  the  like,  the  de- 
fender may  relevantly  plead  that  he  was  induced  to  become  a  shareholder 
by  false  and  fraudulent  misrepresentation  on  the  part  of  the  company, 
and  those  representing  it,  and  for  whom  it  is  responsible.  The  onus  of 
proving  this  lies  of  course  on  the  defender,  and  the  issue  which  he  takes 
must  either  have  prefixed  an  admission  that  he  is  owner  of  the  shares,  or 
it  must  be  counter  to  a  principal  issue  to  that  effect.  Its  general  nature 
will  be  seen  from  the  following  examples  : — 

'  Whether    240   shares  in  the  Cornpany,   or  any  part 

thereof,  were  sold  and  transferred  to  the  defenders  in  terms  of 
the  deeds  of  transfer,  Nos.  5  and  6  of  process  ?  And  whether  the 
prices  of  the  said  shares,  and  expenses  attending  the  sales  thereof, 
and  payable  by  the  purchasers,  or  any  part  thereof,  were 
advanced  and  paid  by  the  pursuers  for  and  on  account  of  the 
defenders  ?  And  whether  the  defenders,  or  either  of  them,  are 
indebted  and  resting  owing  to  the  pursuers  in  the  sums  con- 
tained in  the  account  set  forth  in  the  schedule  hereto  annexed, 
or  in  any  part  thereof?  ' 

{Annex  schedule.) 
Or, 
'  1.  Whether  the  pursuers  did,  by  false  and  fraudulent  representations 
as  to  the  credit  and  solvency  of  the  Company,  and  the 

state  of  its   affairs,  induce  the  defenders   to   purchase  the  said 
shares  of  the  said  company,  or  any  part  thereof,  and  to  accept 
transfers  of  the  same  ? 
'  2.  Whether,  in  the  purchase  of  the  said  shares,  the  pursuers  acted  as 
the  brokers  of  the  defenders  ?  And  whether,  in  violation  of  their 
duty  as  such,  the  pursuers  misrepresented  the  condition  of  the 
company's  affairs,  and  thereby  induced  the  defenders  to  purchase 
the  said  shares,  or  any  part  thereof,  and  to  accept  transfers  of 
the  same  ? '  (a). 
It  may  here  be  observed,  that  it  is  not  a  sufficient  answer  to  a  de- 
mand for  payment  of  calls,  that  a  certain  set  of  directors  are  personally 
responsible  to  the  shareholders.     The  inducing  cause  of  the  purchase  of 
shares  must  have  been  fraudulent  misrepresentation  on  the  part  of  the 
company  {V). 

(a)  See  National  Exchange  Co.  v.  {V)     National    Exchange     Co.     v. 

Drew  and  Dick,  1860,  23  D.  1  and      Robertson,  1854,  16  D.  1083. 
1288. 
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ISSUES  WHERE  DIRECTORS  OR  OTHER  OFFICIALS  ARE 
SUED  FOR  MAJ.VERSATION. 

Action  hy  Company  against  a  Director  of  a  Banking  Company  for  Malver- 
sation in  Office. 

'  1.  Whether,  at  various  dates  between  1st  October  1845  and  3d 
September  1846,  there  were,  by  the  authority  and  for  the  pur- 
poses of  the  defender,  taken  or  obtained  from  the  funds  of  the 
pursuers'  company  the  -various  sums  specified  in  the  schedule 
No.  1  hereunto  annexed,  and  entered  to  the  defender's  debit  in 
an  account  marked  No.  2  in  the  books  of  the  said  bank  ?  And 
whether  the  defender  hereby  became  indebted  to  the  said  com- 
pany in  the  sum  of  £1000  or  thereby  ? 

'2.  Whether  the  defender,  on  or  about  the  31st  of  August  1846, 
fraudidently,  and  without  due  warrant  or  authority,  transferred, 
or  caused  to  be  transferred,  from  his  debit  in  said  account  No.  2 
the  sum  of  £12,456,  8s.  7d.,  or  any  part  thereof,  being  a  portion 
of  the  foresaid  sum  of  £18,684,  12s.  lid.  ;  and  whether  the 
defender  is  indebted  and  resting  owing  to  the  pursuers  the  said 
£12,456,  8s.  7d.,  or  any  and  what  part  thereof,  with  interest 
from  the  said  31st  of  August  1846  tUI  payment,  under  deduction 
of  the  sum  of  £7464  recovered  by  the  pursuers  on  the  5th  of 
October  1848  ;  of  another  sum  of  £676,  7s,  8d.  recovered  by  the 
pursuers  on  the  12th  of  January  I860 ;  and  of  another  sum  of 
£425,  15s.  6d.,  also  recovered  by  the  pursuers  on  the  4th  of 
January  1853  ? 

'  Pj.  Whether,  at  various  dates  between  the  1st  of  October  1845  and 
the  3d  of  September  1846,  there  were,  by  the  authority,  and  for 
the  purposes  of  the  defender,  taken  or  obtained  from  the  funds 
of  the  pursuers'  company  the  sums  specified  in  the  schedule 
No.  2  hereunto  annexed,  and  entered  to  the  defender's  debit  in 
the  foresaid  account  marked  No.  2  in  the  books  of  the  said  bank, 
amounting  in  whole  to  £2341,  5s.  6d. ;  and  whether  the  defender 
thereby  became  indebted  to  the  said  bank  in  a  balance,  as  at  the 
31st  of  August  1846,  of  £1403,  8s.,  or  thereby? 

'  4.  Whether  the  defender,  on  or  about  the  said  31st  of  August  1846, 
fraudulently,  and  without  due  warrant  or  authority,  transferred, 
or  caused  to  be  transferred,  from  his  debit  in  said  account  No.  2, 
£701,  14s.  of  the  said  balance  of  £1403,  8s.,  or  any  part  thereof? 
And  whether  the  defender  is  resting  owing  to  the  piu-suers  the 
£701,  14s.,  or  any  part  thereof,  with  interest  from  the  said  31st 
of  August  1846  till  payment,  under  deduction  of  the  sum  of 
£85,  ]  6s.  recovered  by  the  pursuers  on  the  12th  of  January 
1850,  and  of  another  sum  of  £54,  Is.  recovered  by  the  pursuers 
on  the  4th  of  January  1853  ?' 

'  5.  Whether  the  defender,  by  the  writing  No.  6  of  process,  undertook 
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and  obliged  himself,  conjunctly  and  severally,  along  with  others, 
to  pay  to  ^he  pursuers'  bank  the  sum  of  £40,000,  or  such  part 
thereof  as  might  be  drawn  from  the  said  bank  by  orders  or 
cheques,  as  therein  mentioned  ?  And  whether  there  were  advanced 
by  the  pursuers,  on  the  faith  of  the  said  writing  having  the 
signature  of  the  defender  thereto,  various  sums,  and  at  various 
dates,  amounting  to  £39,470,  or  thereby?  And  whether  the 
defender  did,  on  or  about  the  5th  January  1847,  wrongously, 
and  without  due  warrant  or  authority,  delete,  or  procure  to  be 
deleted,  his  name  from  the  said  writing?  And  whether  the 
defender  is  still  liable  to  the  pursuers  under  the  said  writing  ? ' 
Or, 
'  Whether  the  pursuers  acquiesced  in  and  adopted  the  deletion  of 
the  defender's  name  from  the  said  writing,  and  relinquished  any 
claim  competent  to  them  against  the  defender  under  the  said 
writing  ? '  (a). 

Action  hy  Shareholder  against  a  Director. 

'  Whether  the  defender,  while  a  director  of  the  Banking 

Company,  and  others  acting  along  with  him  as  directors  thereof, 
did  fraudulently,  and  in  violation  of  their  duties  as  directors, 
make  large  advances  out  of  the  funds  of  the  said  company  to 
A.  B.,  C.  D.,  and  E.  F.,  or  to  any  of  these  parties,  knowing,  or 
having  reason  to  believe,  that  the  same  would  not  be  repaid, 
whereby  the  value  of  the  shares  of  the  stock  of  the  said  com- . 
pany  held  by  the  pursuer  was  destroyed  or  greatly  depreciated, 
to  his  loss,  injury,  and  damage  ? 

'  Damages  claimed,  £3000  '  (h). 

'  Whether  the  defender,  while  a  director  of  the  Company,  and 

others  acting  along  with  him  as  directors  thereof,  did  fraudulently, 
and  in  violation  of  their  duties  as  directors,  misrepresent  and 
conceal  from  the  shareholders  the  true  state  of  the  company's 
affairs  subsequent  to  3d  October  1850,  whereby  the  pursuer 
was  deprived  of  the  means  of  bringing  about  a  dissolution  of 
the  said  company,  and  of  otherwise  preventing  or  alleviating 
the  depreciation  of  the  value  of  the  stock  of  the  said  com- 
pany, to  his  loss,  injury,  and  damage,  as  holder  of  certain  shares 
thereof  ? 

'  Damages  claimed,  £1000  '  (c). 

Action  hy  Shareholder  against  the  Company. 

'  It  being  admitted  that  under  an  Act  of  Parliament,  5  Geo.  iv.  c.  76, 
a  company  was  established  in  Edinburgh,  under  the  name  of  the  Edin- 
(a)  See  North  of  Scotland  Banking  (i)     Tulloch   v.   Davidson^ s  Exrs., 

Co.  V.  Thomson,  1854,  16  D.  1011.  1858,  20  D.  1319. 

(c)  See  TullocTi  v.  Davidson,  supra. 
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burgh  Oil  Gas  Light  Company ;    and  it  being  also  admitted  that  the 
pursuer  was  an  original  shareholder  of  the  said  company,  and  as  such 
held  twelve  shares  of  the  stock  of  the  said  company,  on  which  he  paid 
certain  instalments  ;  and  that  between  the  17th  day  of  January  and  the 
21st  day  of  April  1824  the  pursuer   purchased  forty  additional  shares 
of  the  said  stock,  on  which  he  paid  certain  instalments  and  premiums  : 
'  Whether,  between  the  19th  day  of  January  1826  and  the  15th  day 
of  May  1828,  the  defenders  wrongfully  violated  the  provisions  of 
the  aforesaid  statute  (a),  and  thereby  became  indebted  to  and  are 
resting  owing  to  the  pursuer  in  the  sum  of  £1183,  10s.  5^d.,  or 
any  part  thereof,  with  interest  thereon,  as  the  value  of  the  shares 
of  stock  held  by  the  pursuer  as  aforesaid  ?  ' 
Or, 
'  Whether  the  pursuer  homologated  or  acquiesced  in  aU  or  any  of  the 
said  actings  of  the  defenders  ?  '  (b). 

Issues  in  an  Action  for  a  Company  Debt,  when  the  defence  is  that  it  was 
contracted  on  the  individual  credit  of  a  Partner. 

'  "V^Tiether,  in  the  months  of  January,  February,  and  March  1854,  the 
pursuer,  upon  the  order  and  on  account  of  the  defenders,  delivered 
to  A.  B.  the  goods  specified  in  the  invoices  hereto  annexed,  or 
any  part  thereof?  And  whether  the  defenders  are  indebted  and 
resting  owing  to  the  pursuer  the  sum  of  £1000,  being  the  price 
of  said  goods,  or  any  part  thereof,  with  interest  thereon  ?  '  (c). 

When  the  defence  is  that  the  transaction  exceeded  the  express  or 
implied  agency. 

Even  in  this  case  it  does  not  appear  that  anything  further  is  necessary 
than  a  simple  issue  of  '  resting-owmg  ;'  and  the  company  wUl,  without 
taking  a  counter  issue,  get  into  all  relevant  evidence  as  to  want  of  autho- 
rity.    The  issues  may  run  somewhat  as  follows  : 

'  1.  Whether  the  Australian  Company,  defenders,  through  A.  B.  as 
their  manager  at  Sydney,  received  from  the  pursuer  in  money 
and  bills  the  sums  of  £150  and  £250,  mentioned  in  the  acknow- 
ledgment No.  4  of  process,  and  undertook  to  invest  the  same  for 
behoof  of  the  pursuer  in  stock  of  the  Bank  of  New  South  Wales  ? 
'  2.  Whether,  on  or  about  8th  November  1828,  or  thereafter,  the 
Australian  Company  received  from  the  pursuer  the  sums  of 
money  and  biUs  mentioned  in  the  said  acknowledgment,  and 
are  resting  owing  to  the  pursuer  the  sum  of  £400,  or  any  part 
thereof,  with  interest  thereon  ?  '  (d). 

(as)  In  modern  practice,  some  speci-  general  necessary.      See  Tupper  and 

flcation  of  alleged  violation  would  pro-  Carr  v.  Eoivell  and  Co.,  1858,  20  D. 

bably  be  required.  758  ;  and  cases  in  following  note. 

(6)  See  Clijne  v.  Edin.  Oil  Gas  Light  (d)  See  Hamilton  v.  Limdale,  1860, 

Co.,  1832,  10  S.  723,  and  Maof.  and  22  D.  1059;  Wemyssy.  Australian  Co., 

Clegh.  507.  1856,  19  D,  122. 

(c)  A  counter  issue  is  not  here  in 
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Issues  in  an  Action  against  a  Sharebroher  for  failure  to  procure  a  Transfer 
of  Shares  completed  in  due  time. 

'  It  being  admitted  that,  on  or  about  tte  26tli  of  August  1847,  the 
defender,  as  a  sharebroker,  by  order  of  the  pursuer,  purchased  on  his 
account  fifty  shares  of  the  Great  Northern  Eailway,  at  the  rate  of  £2, 
12s.  6d.  per  share  ;  it  being  also  admitted  that  the  pursuer,  on  or  about 
the  22d  September  1847,  accepted  and  subscribed  the  transfer  of  the 
said  shares  : 

'  Whether  the  defender  wrongfully,  and  in  violation  of  his  duty  as  a 
broker,  failed  to  procure  the  said  transfer  regularly  completed  in 
due  time,  and  is  resting  owing  to  the  pursuer  the  sums  of  £131, 
5s.,  £4,  and  £100,  or  any  part  thereof,  with  interest  ?  '  (a). 

Liability  of  Representatives  of  a  Deceased  Partner. 

'  It  being  admitted  that  the  pursuers  are  the  whole  surviving  solvent 
partners  and  representatives  of  the  whole  deceased  solvent  partners, 
except  of  the  now  deceased  A.  B.,  of  the  Union  Whale  Fishing  Company 
of  Aberdeen  ;  and  it  being  also  admitted  that  the  said  A.  B.  was  at  the 
time  of  his  death,  which  took  place  in  July  1834,  a  partner  of  the  said 
company,  and  that  the  defenders  are  his  trustees,  executors,  and  personal 
representatives : 

'  1 .  Whether  the  defenders,  as  trustees  and  executors  of  the  said  A. 
B.,  became  partners  of  the  said  company,  and  are,  as  partners, 
resting  owing  to  the  pursuers  the  sum  of  £1000,  or  any  part 
thereof,  with  interest  from  the  31st  of  January  1843  ? 
'  2.  Whether  the  defenders,  as  representing  the  said  A.  B.,  as  formerly 
a  partner  of  the  said  company,  are  resting  owing  to  the  pursuers 
in  the  sum  of  £1000,  or  any  part  thereof,  with  interest  from  31st 
January  1843?' (6). 

Action  for  Failure  to  reconstruct  Accommodation  Works. 

'  It  being  admitted  that  the  defenders,  in  the  course  of  constructing 
the  North  British  Eailway  through  the  pursuer's  lands,  erected  a  certain 
accommodation  work,  being  a  carriage  archway  under  the  said  railway 
for  the  accommodation  of  the  pursuer  and  his  property ;  and  it  being 
further  admitted  that  the  said  archway  was  destroyed  and  carried  away 
on  or  about  the  29th  of  September  1846  : 

'  Whether  the  defenders  have  wrongfuUy  refused  or  failed  to  recon- 
struct and  restore  the  said  archway  ?'  (c). 

Action  by  Railway  Company  for  Tolls. 

'  Whether  the  pursuers  carried  coals  and  lime  for,  or  on  behalf  of, 
the  defender  to  their  station  at  Forfar,  and  made  disbursements 
(a)  Mortimer  v.  Miller,  1849,  11  D.      don's   Trs.,   1844,    Macf.  and  Clegh. 
1218.  508. 

(6)  See  Hogarth  and  Co.  v.   Goi--  (c)  See  Hay  v.  North  British  Ra. 

Co.,  1850,  12  D.  1230. 
3  I 
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for  the  prior  carriage  thereof  to  another  railway  company,  or  to 
other  railway  companies,  between  the  1st  and  31st  days  of  March 
1862,  or  about  these  dates ;  and  whether,  in  respect  thereof,  the 
defender  is  resting  owing  and  indebted  to  the  pursuers  the  sum 
of  £75,  Is.  Id.,  under  deduction  of  £20,  paid  on  or  about  8th  May 
1862,  or  any  and  what  part  thereof,  with  interest  from  8th  May 
1862?' (a). 


FOEM  OF  DECLAEATION  TO  AUTHENTICATE  STATEMENTS 
UNDER  Sec.  186  of  the  25  and  26  Vict.  c.  89  (1862). 

I,  A.  B.,  do  solemnly,  and  sincerely  declare  that,  etc.  etc. :  And  I 
make  this  solemn  declaration,  conscientiously  believing  the  same  to  be 
true  ;  and  by  virtue  of  the  provisions  of  the  Companies  Act  1862,  and 
of  an  Act  made  and  passed  in  the  session  of  Parliament  held  in  the  fifth 
and  sixth  years  of  the  reign  of  King  William  the  Fourth,  intituled,  '  An 
Act  to  repeal  an  Act  of  the  present  session  of  Parliament,  intituled,  "  An 
Act  for  the  more  effectual  Abohtion  of  Oaths  and  Affirmations  taken  and 
made  in  various  Departments  of  the  State,  and  to  substitute  Declarations 
in  lieu  thereof ;  and  for  the  more  entire  Suppression  of  voluntary  and 
extrajudicial  Oaths  and  Affidavits,"  and  to  make  other  Provisions  for  the 
Abolition  of  unnecessary  Oaths.' 

Declared  by  the  above-named  this  day  of 

18     . 

Before  me 

(a)  Scottish  Nortli-East.  Ra.  Co.  v.  Anderson,  1863,  1  Macph.  1056. 
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STATUTES. 


1  Vict.  c.  73. — An  Act  for  letter  enabling  Tier  Majesty  to  confer  certain  Powers 
and  Immunities  on  trading  and  other  Companies. — \lTth  July  1837.] 

Whereas  clivers  associations  are  and  may  be  formed  for  trading  or  other  pm'- 
poses,  some  of  which  associations  it  would  be  inexpedient  to  incorporate  by 
royal  charters,  although  it  would  be  expedient  to  confer  on  them  some  of  the 
privileges  of  and  incident  to  corporations  created  by  royal  charters,  and  also  to 
invest  such  associations  or  some  of  them  with  certain  other  powers  and  privi- 
leges :  And  whereas  it  would  also  be  expedient  to  extend  the  powers  of  her 
Majesty  in  reference  to  the  creation  of  corporations,  and  to  the  conferring  of 
privileges  upon  corporations,  and  upon  other  bodies  or  companies  enabled  to  sue 
and  be  sued  :  And  whereas  by  an  Act  passed  in  the  sixth  year  of  the  reign  of 
his  Majesty  BSng  George  the  Fourth,  intituled  An  Act  to  repeal  so  much  of  an   g  G.  4.  c.  91. 
Act  passed  in  the  sixth  year  of  his  late  Majesty  King  George  the  First  as  relates 
to  the  restraining  of  several  extravagant  and  unwarrantable  Practices  in  the  said 
Act  mentioned;   and  for  conferring  additional  Powers  upon  his  Majesty  with 
respect  to  the  granting  of  Charters  of  Incorporation  to  trading  and  other  Com- 
panies, it  was  amongst  other  things  enacted,  that  in  any  charter  thereafter  to  be 
granted  by  his  Majesty,  his  heirs  or  successors,  for  incorporation  of  any  company 
or  body  of  persons,  it  should  and  might  be  lawful  in  and  by  such  charter  to 
declare  and  provide  that  the  members  of  such  corporations  should  be  indivi- 
dually Uable  in  their  persons  and  property  for  the  debts,  contracts,  and  engage- 
ments of  such  corporation,  to  such  extent,  and  subject  to  such  regulations  and 
restrictions,  as  his  Majesty,  his  heirs  or  successors,  might  deem  fit  and  proper, 
and  as  should  be  declared  and  limited  in  and  by  such  charter,  and  the  members 
of  such  corporation  should  thereby  be  rendered  so  liable  accordingly :   And 
whereas  by  an  Act  passed  in  the  session  of  Parliament  held  in  the  foiirth  and 
fifth  years  of  the  reign  of  his  late  Majesty,  intituled  An  Act  to  enable  his  Majesty   4  &  5  w.  4. 
to  invest  trading  and  other  Companies  with  the  Powers  necessary' for  the  due   c.  94. 
Conduct  of  their  Affairs,  and  for  the  Security  of  the  Rights  and  Interests  of  their 
Creditors,  his  Majesty,  his  heirs  and  successors,  were  empowered  to  grant  to 
unincorporated  companies  and  associations  certain  privileges  in  such  last-men- 
tioned Act  set  forth :  And  whereas  the  aforesaid  provisions  of  the  said  recited 
Acts  have  not  been  found  effectual  for  the  purposes  thereby  intended,  and  it  is 
therefore  expedient  to  repeal  the  same,  and  to  make  such  provisions  in  reference 
to  the  several  matters  aforesaid  as  are  hereinafter  contained  :  Now  therefore  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present   So  much  of  6 
Parhament  assembled,  and  by  the  authority  of  the  same,  That  so  much  of  the    G.  4.  0.  91.  as 
said  Act  of  the  sixth  year  of  the  reign  of  his  Majesty  King  George  the  Fourth   i^  hereinbefore 
as  is  hereinbefore  set  forth,  and  also  the  said  recited  Act  of  the  session  of  Par-   f^*  7"-?:  ^^ 
Uament  held  in  the  fourth  and  fifth  years  of  the  reign  of  his  late  Majesty  King   4  %_  94.,  j.g_  " 
WiUiam  the  Fourth,  shall  be  and  they  are  hereby  respectively  repealed.  peaied.' 

3  K 
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1  VICT.  c.  73. 


Privileges  may 
be  granted  by 
letters  patent 
to  persons 
associated  for 
trading  or 
other  purposes. 


The  letters 
patent  so 
granted  may 
provide  that 
suits  shall  be 
carried  on  in 
the  name  of 
one  of  the 
ofBcers  of  any 
company 
appointed  for 
that  purpose. 


Proviso. 


Individual 
liability  of 
members  of  a 
company  may 
be  restricted 
by  letters 
patent. 


Deed  of  part- 
nership to  be 
executed. 


Eeturn  to  be 
made  as  here- 
inafter men- 


II.  And  be  it  enacted,  That  it  shall  and  may  be  lawful  for  her  Majesty,  her 
heirs  and  successors,  by  letters  patent  to  be  from  time  to  time  for  that  purpose 
issued  under  the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  in  Scotland  under  the  Seal  appointed  by  the  Articles  of  Union  to  be  used 
instead  of  the  Great  Seal  thereof,  to  grant  to  any  company  or  body  of  persons 
associated  together  for  any  trading  or  other  purposes  whatsoever,  and  to  the 
heirs,  executors,  administrators,  and  assigns  of  any  such  persons,^  although,  not 
incorporated  by  such  letters  patent,  any  privilege  or  privileges  which,  according 
to  the  rules  of  the  common  law,  it  would  be  competent  to  her  Majesty,  her  heirs 
and  successors,  to  grant  to  amy  such  company  or  body  of  persons  in  and  by  any 
charter  of  incorporation. 

III.  And  be  it  enacted,  That  in  any  such  letters  patent  so  to  be  granted  as 
aforesaid  by  her  Majesty,  her  heirs  or  successors,  to  any  such  company  or  body  of 
persons  so  associated  together  as  aforesaid,  but  not  incorporated,  it  shall  and  may 
be  lawful,  in  and  by  such  letters  patent,  either  expressly  or  by  a  general  or  special 
reference  to  this  Act,  to  provide  and  declare  that  all  suits  and  proceedings, 
whether  at  law,  in  equity,  or  in  bankruptcy  or  sequestration,  or  otherwise  how- 
soever, as  weU  in  Great  Britain  and  Ireland  as  in  the  colonies  and  dependencies 
thereof,  by  or  on  behalf  of  such  company  or  body,  or  any  person  or  persons  as 
trustee  or  trustees  for  such  company  or  body,  against  any  person  or  persons, 
whether  bodies  pohtic  or  others,  and  whether  members  or  not  of  such  company 
or  body,  shall  be  commenced  and  prosecuted  in  the  name  of  one  of  the  two 
officers  for  the  time  being  to  be  appointed  to  sue  and  be  sued  on  behalf  of  such 
company  or  body,  and  registered  in  pursuance  of  the  directions  of  such  appoint- 
ment and  registration  respectively  hereinafter  contained  ;  and  that  aJI  suits  and 
proceedings,  whether  at  law  or  in  equity,  by  or  on  behalf  of  any  person  or 
persons,  whether  bodies  politic  or  others,  and  whether  or  not  members  of  such 
company  or  body,  against  such  company  or  body,  shall  be  commenced  and  pro- 
secuted against  one  of  such  officers,  or  if  there  shall  be  no  such  officer  for  the 
time  being,  then  against  any  member  of  such  company  or  body :  Provided 
nevertheless,  that  nothing  in  this  Act  or  in  such  letters  patent  contained  or  to 
be  contained  shall  prevent  the  plaintiff  from  joining  any  member  of  such  com- 
pany or  body  with  such  officer  as  a  defendant  in  equity,  for  the  purpose  of  dis- 
covery, or  in  case  of  fraud. 

IV.  And  be  it  enacted.  That  it  shall  and  may  be  lawful,  in  and  by  such 
letters  patent  so  to  be  granted  to  any  such  body  or  company  as  aforesaid,  to 
declare  and  provide  that  the  members  of  such  company  or  body  so  associated  as 
aforesaid  shall  be  individually  liable  in  their  persons  and  property  for  the  debts, 
contracts,  engagements,  and  Mabihties  of  such  company  or  body  to  such  extent 
only  per  share  as  shall  be  declared  and  limited  in  and  by  such  letters  patent ; 
and  the  members  of  such  company  or  body  shall  accordingly  be  individually 
hable  for  such  debts,  contracts,  engagements,  and  liabilities  respectively  to  such 
extent  only  per  share  as  in  such  letters  patent  shaU  be  declared  and  limited ; 
such  hability  nevertheless  to  be  enforced  in  such  manner  and  subject  to  such 
provisions  as  are  hereinafter  contained. 

V.  And  be  it  enacted.  That  every  such  company  or  body  to  which  any  such 
privileges  or  powers  as  hereinbefore  mentioned  shall  be  granted  under  the 
authority  of  this  Act  shall  be  entered  into  or  formed  by  a  deed  of  partnership  or 
association,  or  an  agreement  in  writing  of  that  nature;  and  the  undertaking  shall 
by  such  deed  or  agreement  be  divided  into  a  certain  number  of  shares  to  be  there 
specified ;  and  in  such  deed  or  agreement,  or  in  some  schedule  thereto,  there 
shall  be  set  forth  the  name  or  style  of  the  said  company  or  body,  the  names  or 
styles  of  the  members  of  the  said  company  or  body,  the  date  of  the  commence- 
ment thereof,  the  business  or  purpose  for  which  the  said  company  or  body  is 
formed,  and  the  principal  or  only  place  for  carrying  on  such  business ;  and  in 
such  deed  or  agreement  there  shall  also  be  contained  the  appointment  of  two  or 
more  officers  to  sue  or  be  sued  on  behalf  of  such  company  or  body  in  manner 
hereinafter  mentioned. 

VI.  And  be  it  enacted.  That  such  company  or  body  as  aforesaid  shall,  within 
three  calendar  months  after  the  grant  of  such  letters  patent  as  aforesaid,  make 
or  cause  to  be  made  a  return  to  such  one  of  the  offices  for  enrolment  hereinafter 
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mentioned  as  shall  be  required  under  the  provisions  of  this  Act,  containing  the 
date  of  the  grant  of  such  letters  patent  as  aforesaid,  the  name  or  style  of  the  said 
company  or  body,  the  business  or  purpose  for  which  the  said  company  or  body 
is  formed,  the  principal  or  only  place  for  carrying  on  such  business,  the  total 
number  of  shares  in  the  said  company  or  body  (and  each  of  which  shares  is  to  be 
distinguished  by  a  separate  number  in  regular  succession),  the  amoimt  to  which 
each  share  shall  render  the  holder  thereof  hable,  the  names  and  (except  as  to 
bodies  politic)  the  places  of  abode  of  aU  the  members  thereof,  and  the  distiactive 
number  or  numbers  of  the  share  or  respective  shares  which  each  member  holds ; 
and  such  company  or  body  shall  also  at  the  same  time  make  a  return  of  the 
names  and  descriptions  of  the  officers  appointed  by  such  company  or  body  to  sue 
and  be  sued  on  behalf  thereof  in  manner  aforesaid ;  such  return  to  be  made  in 
the  form  in  the  Schedule  (A)  to  this  Act  annexed. 

VII.  And  be  it  enacted,  That  during  the  contiauance  of  any  such  company 
or  body  after  it  shall  have  been  so  registered  no  change  shall  be  made  ia  the 
name  or  style  thereof;  and  if  the  principal  or  only  place  for  carrying  on  the 
business  of  the  said  company  or  body  shall  be  changed,  the  said  company  or  body 
shall  within  three  calendar  months  after  such  change  make  or  cause  to  be  made 
a  return  to  the  said  office  as  aforesaid  of  such  change  in  the  form  in  Schedule  (B) 
to  this  Act  annexed. 

VIII.  And  be  it  enacted.  That  in  case  any  person  shall  cease  to  be  a  member 
of  such  company  or  body  (except  by  means  of  the  transfer  by  deed  or  writing 
of  any  share  therein),  or  in  case  of  the  addition  of  any  person  thereto  (except  by 
means  of  the  transfer  of  any  share  as  aforesaid),  or  of  the  change  of  the  name  of 
any  member  thereof  by  marriage  or  otherwise,  the  said  company  or  body  shall, 
within  three  calendar  months  after  information  shall  be  received  by  the  said 
company  or  body  of  any  person  so  ceasing  as  aforesaid,  or  of  such  change  or 
addition  as  aforesaid,  make  or  cause  to  be  made  a  return  to  the  said  office  as 
aforesaid,  containing  the  names  and  places  of  abode  of  aU  persons  having  ceased 
to  be  members  thereof  (except  as  aforesaid),  and  the  names  and  places  of  abode 
of  all  persons  having  become  members  thereof  (except  as  aforesaid),  and  speci- 
fying any  change  in  the  name  of  any  member  thereof  by  marriage  or  otherwise ; 
such  return  to  be  made  in  one  of  the  forms  in  the  Schedule  (0)  to  this  Act 
annexed,  as  the  case  may  be. 

IX.  And  be  it  enacted.  That  on  the  transfer  by  deed  or  writing  of  any  share 
in  any  such  company  or  body  as  aforesaid,  a  notice  in  writing,  specifying  the 
date  of  such  transfer,  the  distinguishing  number  of  the  share  transferred,  the 
name  and  (except  in  the  case  of  a  body  politic)  the  place  of  abode  of  the  person 
by  whom  or  on  whose  behalf  and  of  the  name  and  (except  as  aforesaid)  the  place 
of  abode  of  the  person  to  whom  such  transfer  is  made,  shall  be  given  to  the  said 
company  or  body,  by  leaving  the  transfer,  when  executed  by  both  parties,  or 
some  note  or  memorandum  thereof  signed  by  them,  at  the  principal  or  only  office 
of  the  said  company  or  body. 

X.  And  be  it  enacted.  That  in  case  of  the  transfer  of  any  share  in  such  com- 
pany or  body,  the  said  company  or  body  shall,  within  three  calendar  months 
after  receiving  such  notice  as  aforesaid  of  such  transfer,  make  or  cause  to  be 
made  a  return  to  the  said  office  as  aforesaid,  containing  the  date  of  such  transfer, 
the  distinguishing  number  of  the  share  transferred,  the  name  and  (except  in  the 
case  of  a  body  politic)  the  place  of  abode  of  the  person  by  whom  or  on  whose 
behaK  such  transfer  is  made,  and  of  the  person  to  whom  such'  transfer  is  made, 
in  the  form  in  Schedule  (D)  to  this  Act  annexed ;  and  such  company  or  body 
ai'e  hereby  required,  on  the  request  in  writing  of  either  of  the  parties,  forthwith 
to  make  such  return  accordingly. 

XI.  And  be  it  enacted.  That  where  the  extent  per  share  of  the  liability  of 
the  individual  members  of  any  such  company  or  body  shall  have  been  limited  by 
letters  patent  as  aforesaid,  it  shall  be  lawful  for  any  person  who  shall  or  may 

^from  time  to,  time  have  advanced  or  paid  any  sum  in  consequence  or  by  virtue  of 
any  execution  or  dihgence  issued  against  Mm  in  respect  of  any  share  in  such 
company  or  body,  under  any  judgment,  decree,  interlocutor,  or  order  to  be 
obtained  against  any  officer  of  the  said  company  or  body,  or  any  member  thereof, 
in-  manner  hereinafter  mentioned,  to  make  a  return  thereof  to  such  office  as 
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aforesaid  in  the  form  in  Schedule  (E)  to  this  Act  annexed ;  and  every  such 
return  shall  be  accompanied  with  a  proper  voucher  or  vouchers  of  the  fact  of  such 
payment,  without  which  the  same  shall  not  be  registered  as  hereinafter  mentioned. 

XII.  And  be  it  enacted.  That  if  any  sum  or  sums  shall  at  any  time  be  repaid 
by  any  such  company  or  body  as  last  aforesaid  in  respect  of  any  such  sum  which 
may  have  been  so  advanced  or  paid  by  virtue  of  such  execution  or  diligence,  the 
said  company  or  body  shall  forthwith  make  or  cause  to  be  made  a  return  to  such 
office  as  aforesaid,  specifying  the  amount  of  such  repayment,  in  the  form  in 
Schedule  (P)  to  this  Act  annexed. 

XIII.  And  be  it  enacted.  That  in  case  of  the  death  or  resignation  or  removal 
of  any  officer  appointed  to  sue  and  be  sued  on  behalf  of  any  company  or  body  to 
be  formed  in  pursuance  of  any  of  the  provisions  of  this  Act,  the  said  company 
or  body  shall  forthwith  appoint  in  his  stead  another  officer  to  sue  and  be  sued  on 
behalf  of  such  company  or  body,  and  shall,  within  three  calendar  months  after 
the  death,  resignation,  or  removal  of  such  officer  as  aforesaid,  make  or  cause  to 
be  made  a  return  to  the  said  office  as  aforesaid,  containing  as  well  the  name  and 
description  of  the  person  who  has  ceased  to  be  such  officer  in  manner  aforesaid 
as  the  name  and  description  of  the  officer  who  has  been  appointed  to  sue  and  be 
sued  on  behalf  of  such  company  or  body ;  such  return  to  be  made  in  the  form  in 
Schedule  (G)  to  this  Act  annexed. 

XIV.  And  be  it  enacted.  That  aU  returns  to  be  made  in  manner  aforesaid  by 
such  company  or  body  shall  be  signed  by  one  of  such  officers,  and  shall  be  veri- 
fied by  a  declaration  of  such  officer  made  pursuant  to  the  provisions  of  the 
statute  of  the  fifth  year  of  his  late  Majesty's  reign,  intituled  An  Act  to  repeal  an 
Act  of  the  present  Session  of  Parliament,  intituled  '  An  Act  for  the  more  effectual 
Abolition  of  Oaths  and  Affirmations  taken  and  made  in  various  Departments  of  the 
State,  and  to  substitute  Declarations  in  lieu  thereof  and  for  the  more  entire  Sup- 
pression of  voluntary  and  extra-judicial  Oaths  and  Affidavits  ,• '  and  to  make  other 
Provisions  for  the  Abolition  of  unnecessary  Oaths,  except  that  if  there  shall  be  no 
such  officer,  or  such  officer  shall  refuse  to  act,  then  such  return  shall  be  signed 
and  verified  as  aforesaid  by  some  member  of  the  said  company  or  body. 

XV.  And  be  it  enacted.  That  any  return  to  be  made  in  manner  aforesaid  of 
the  name  or  place  of  abode  of  any  original  member  of  such  company  or  body,  or 
of  any  person  to  or  in  whom  any  share  in  such  company  or  body  shall  be  trans- 
ferred or  become  vested,  shall  not  be  rendered  invalid  for  the  purposes  of  this  , 
Act  by  any  error  or  omission  in  the  same,  if  the  said  company  or  body  shall, 
within  one  calendar  month  after  information  of  such  error  or  omission  shall  be 
received  by  such  company  or  body,  cause  a  correct  return  to  be  made  to  the  said 
office  as  aforesaid  in  the  form  in  Schedule  (F)  to  this  Act  annexed :  Provided 
always,  that  this  clause  shall  not  invalidate  or  prejudice  any  intermediate  trans- 
action or  matter  whatsoever  which  shall  have  bona  fide  taken  place  or  proceeded 
upon  the  faith  of  such  erroneous  or  defective  return,  nor  shall  the  benefit  of  this 
clause  extend  to  any  error  or  omission  which  shall  be  fraudulent. 

XVI.  And  be  it  enacted.  That  where  the  principal  or  only  place  for  carrying 
on  the  business  of  any  such  company  or  body  as  aforesaid  shall  be  situated  in  any 
part  of  England  or  Wales,  the  returns  hereinbefore  directed  shall  be  made  to  the 
Enrolment  Office  of  the  Court  of  Chancery  in  England ;  and  where  such  prin- 
cipal or  only  place  for  carrying  on  such  busmess  shall  be  situate  in  any  part  of 
Scotland,  such  returns  shall  be  made  to  his  Majesty's  General  Registry  Office  at 
Edinburgh ;  and  where  such  principal  or  only  place  for  carrying  on  such  business 
shall  be  situated  in  any  part  of  Ireland,  such  returns  shall  be  made  to  the  Enrol- 
ment Office  of  the  Court  of  Chancery  in  Ireland. 

XVII.  And  be  it  enacted,  That  all  such  returns  as  are  hereinbefore  directed 
to  be  made  to  the  Enrolment  Office  of  the  Court  of  Chancery  in  England  shall 
be  registered  by  the  Clerks  of  Enrohnents  in  Chancery,  or  their  Deputy,  and 
that  aU  such  returns  as  are  hereinbefore  directed  to  be  made  to  the  General 
Registry  Office  at  Edinburgh  shall  be  registered  by  the  Lord  Clerk  Register  or 
his  Deputy,  and  aU  such  returns  as  are  hereinbefore  directed  to  be  made  to  the 
Enrolment  Office  of  the  Court  of  Chancery  in  Ireland  shall  be  registered  by  the 
Clerks  of  Enrolments  in  Chancery  in  Ireland,  or  their  Deputy,  in  books  to  be  by 
^hem  respectively  kept  for  that  purpose,  and  that  an  alphabetical  index  shall  be 
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tept  of  the  names  of  such  companies  or  bodies,  with  references  to  such  returns, 
and  that  there  shall  be  paid  for  the  registering  of  each  return  a  fee  of  sixpence 
per  folio,  and  no  more ;  and  that  any  person  shall  be  at  Hberty  to  inspect  such 
books  and  index,  and  that  there  shall  be  paid  for  such  inspection  a  fee  of  one 
shiUiag,  and  no  more ;  and  that  any  person  shall  be  at  Hberty  to  require  a  copy 
of  any  such  return,  to  be  certified  by  the  said  clerks, or  their  deputy,  and  that 
there  shall  be  paid  for  such  certificate  a  fee  of  one  shilling  and  sixpence  for  each 
folio  of  such  copy,  and  no  more ;  and  the  day  of  the  registration  of  every  return 
to  be  made  ia  pursuance  of  this  Act  shall  be  written  on  such  return  by  the  said 
clerks  or  their  deputy. 

XVIII.  And  be  it  enacted,  That  a  copy,  so  certified  as  aforesaid,  of  such 
return,  including  the  date  to  be  marked  on  such  return,  shall  be  received  in 
evidence  in  all  proceedings,  whether  civil  or  criminal,  and  shaU  also  be  received 
as  evidence  of  the  day  of  the  registering  thereof. 

XIX.  And  be  it  enacted,  That  such  orders  and  directions  as  to  the  forms  of 
the  returns  to  be  made  in  pursuance  of  this  Act,  and  the  mode  of  keeping  the 
register,  and  of  making  the  iadex  thereof,  and  of  any  other  matters  incidental 
thereto,  as  may  be- deemed  expedient,  may  from  time  to  time  be  made,  altered, 
or  varied  as  follows  ;  that  is  to  say,  as  regards  the  registration  to  be  made  iu  the 
Enrolment  Office  in  the  Court  of  Chancery  in  England,  by  the  Lord  Chancellor, 
Lord  Keeper,  or  First  Lord  Commissioner  of  the  Great  Seal,  and  the  Master 
of  the  Rolls,  jointly ;  as  regards  the  registration  to  be  made  iu  the  General 
Registry  Office  in  Edinburgh,  by  the  Lord  Clerk  Register  and  Lords  of  Council 
and  Session  jointly  ;  and  as  regards  the  registration  to  be  made  in  the  Court  of 
Chancery  in  Ireland,  by  the  Lord  Chancellor  of  Ireland  and  Master  of  the  RoUs 
in  Ireland  jointly. 

XX.  And  be  it  enacted.  That  no  person  becoming  a  member  of  any  such 
company  or  body  by  the  transfer  of  any  share  therein,  or  otherwise,  shall  be 
entitled  to  sue  for  or  recover  any  share  of  the  profits  thereof,  unless  and  until  a 
return  of  the  transfer  or  other  fact  whereby  he  shall  so  become  a  member  shall 
be  registered  pursuant  to  the  provisions  hereinbefore  contained. 

XXI.  And  be  it  enacted,  That  any  person  ceasing  to  be  a  member  of  any 
such  company  or  body,  whether  by  the  transfer  of  any  share  therein,  or  by 
death  or  otherwise,  shall  be  considered  for  aU  purposes  of  liability  as  continuing 
a  member  of  such  company  or  body  until  a  return  of  the  transfer  or  other  fact 
whereby  he  shall  have  so  ceased  to  be  a  member  shall  be  registered  pursuant  to 
the  provisions  hereinbefore  contained. 

XXII.  And  be  it  enacted.  That  no  action,  suit,  or  proceeding,  whether 
civil  or  criminal,  commenced  either  by  or  against  any  such  company  or  body 
(whether  in  the  name  of  one  of  the  officers  appointed  to  sue  and  be  sued  as 
aforesaid,  or  of  some  member  of  such  company  or  body,  in  the  case  and  in 
manner  aforesaid),  shall  be  abated  or  prejudiced  by  the  death  or  by  any  act  of 
such  officer  or  person,  or  by  the  resignation  or  removal  of  such  officer,  either 
before  or  after  the  commencement  of  such  action,  suit,  or  proceeding,  or  by  any 
change  in  the  members  of  such  company  or  body  by  the  transfer  of  shares  or 
otherwise,  but  that  the  same  shall  be  continued  in  the  name  of  such  officer  or 
member  (as  the  case  may  be)  notwithstanding  such  death  or  act,  or  such  resig- 
nation or  removal,  and  notwithstanding  such  change  in  the  members  of  such 
company  or  body. 

XXIII.  And  be  it  enacted.  That  in  all  such  actions,  suits,  and  other  pro- 
ceedings, whether  civil  or  crimmal,  the  evidence  of  any  such  officer  as  aforesaid, 
or  of  any  member  of  such  company  or  body,  shall  be  admissible  in  the  hke 
manner  as  if  such  officer  or  member  were  not  an  officer  or  member  of  such  com- 
pany or  body. 

XXIV.  And  be  it  enacted,  That  all  judgments,  decrees,  interlocutors,  and 
orders  obtained  in  any  such  actions,  suits,  or  other  proceedings  as  aforesaid 
against  such  officer  or  member  in  manner  aforesaid,  whether  such  member  or 
officer  respectively  be  party  to  such  actions,  suits,  or  proceedings,  as  plaintiff, 
pursuer,  petitioner,  or  defendant  or  defender,  shall  have  the  same  effect  against 
the  property  and  effects  of  such  company  or  body,  and  also  (to  the  extent 
hereinafter  mentioned)  against  the  persons,  property,  and  effects  of  the  indivi- 
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dual  existing  or  former  members  thereof  respectively,  as  if  such  judgments, 
decrees,  interlocutors,  or  orders  had  been  obtained  against  such  company  or 
body  in  suits  or  proceedings  to  which  all  the  persons  liable  as  existing  or  former 
members  of  such  company  or  body  had  been  parties,  and  that  execution  or 
diligence,  or  executions  or  dihgences,  shall  be  issued  thereon  accordingly  :  Pro- 
vided nevertheless,  that  where  the  extent  per  share  of  the  liability  of  the  indi- 
vidual members  shall  have  been  limited  by  any  letters  patent  as  aforesaid,  no 
such  execution  or  dihgence  shall  be  issued  against  any  such  individual  existing 
and  former  member  of  such  company  or  body  as  aforesaid  for  a  greater  sum 
than  the  residue,  if  any,  of  the  amount  for  which,  by  virtue  of  such  letters 
patent  as  aforesaid,  such  individual  member  shall  be  liable  in  respect  of  the 
share  or  shares  then  or  theretofore  held  by  him  in  the  said  company  or  body, 
after  deducting  therefrom  the  amount,  it  any,  which  shall  appear  by  such 
register  as  aforesaid  to  have  been  advanced  and  paid  in  respect  of  such  shares  or 
any  of  them  by  himself  or  herself,  or  any  previous  or  subsequent  holder  of  the 
same  shares  or  any  of  them,  or  the  representatives  of  any  such  holder,  under  or  by 
virtue  of  any  former  execution  or  diligence,  and  not  repaid  at  the  time  of  issuing 
such  subsequent  execution  or  diligence. 

XXV.  And  be  it  enacted,  That  the  bankruptcy,  insolvency,  or  stopping 
payment  of  any  officer  or  member  of  such  company  or  body  in  his  individual 
capacity  shall  not  be  construed  to  be  the  bankruptcy,  insolvency,  or  stopping 
payment  of  such  company  or  body  ;  and  that  the  property  and  effects  of  such 
company  or  body,  and  the  persons,  property,  and  effects  of  the  individual  mem- 
bers or  other  individual  members  thereof  (as  the  case  may  be),  shall,  notwith- 
standing such  bankruptcy,  insolvency,  or  stopping  payment,  be  liable  to  execution 
or  diligence  in  the  same  manner  as  if  such  bankruptcy,  insolvency,  or  stopping 
payment  had  not  taken  place. 

XXVI.  And  be  it  enacted,  That  in  all  cases  wherein  it  may  be  necessary  for 
any  person  to  serve  any  summons,  demand,  or  notice,  or  any  writ  or  other  pro- 
ceeding at  law  or  in  equity,  or  otherwise,  upon  the  said  company  or  body, 
service  thereof  respectively  on  the  clerk  of  the  said  company  or  body,  or  by 
leaving  the  same  at  the  head  office  for  the  time  being  of  the  said  company  or 
body,  or  in  case  such  clerk  of  the  said  office  shall  not  be  found  or  known,  then 
service  thereof  on  any  agent  or  officer  employed  by  the  said  company  or  body,  or 
by  leaving  the  same  at  the  usual  place  of  abode  of  such  agent  or  officer,  shall  be 
deemed  good  and  sufficient  service  of  the  same  respectively  on  the  said  company 
or  body. 

XXVII.  And  be  it  enacted,  That  in  all  cases  wherein  it  may  be  necessary 
for  the  said  company  or  body  to  give  any  summons,  demand,  or  notice  of  any 
kind  whatsoever  to  any  person  or  corporation,  imder  the  provisions  or  directions 
contained  in  this  Act,  such  summons,  demand,  or  notice  may  be  given  in 
writuig,  signed  by  the  clerk,  attorney,  or  sohcitor  for  the  time  being  of  the  said 
company  or  body,  without  being  required  to  be  under  the  common  seal  of  the 
said  company  or  body. 

XXVIII.  And  be  it  enacted.  That  in  case  of  the  determination  of  such  com- 
pany or  body  such  company  or  body  shall  nevertheless  be  considered  as  subsist- 
ing, and  to  be  in  all  respects  subject  to  the  provisions  of  this  Act,  so  long  and 
so  far  as  any  matters  relating  to  such  company  or  body  shall  remain  unsettled, 
to  the  end  and  intent  that  such  company  or  body  may  do  all  things  necessary  to 
the  winding  up  of  the  concerns  thereof,  and  that  it  may  be  sued  and  sue  under 
the  provisions  of  this  Act  in  respect  of  all  matters  relating  to  such  company 
or  body. 

XXIX.  And  be  it  also  enacted,  That  it  shall  be  lawful  for  her  Majesty,  her 
heirs  and  successors,  in  any  charter  of  incorporation  to  be  hereafter  granted,  to 
limit  the  duration  thereof  for  any  term  or  number  of  years,  or  for  any  other 
period  whatsoever  ;  and  also  in  any  charter  of  incorporation  (whether  in  per- 
petuity or  for  any  term  or  period),  either  by  reference  to  this  Act  or  otherwise, 
to  make  the  corporation  thereby  formed,  and  the  officers  and  members  thereof, 
subject  to  all  of  the  provisions,  habihties,  and  directions  hereinbefore  authorized 
to  be  imposed  on  or  required  from  any  unincorporated  company  or  body,  or  its 
officers  or  members,  and  also  to  confer  on  such  corporation  or  its  members  and 
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officers  all  the  powers  or  privileges  hereinbefore  authorized  to  be  conferred  on 
any  unincorporated  company  or  body,  or  its  officers  or  members ;  and  all  the 
powers,  provisions,  clauses,  matters,  and  things  hereinbefore  contained  in  refer- 
ence to  unincorporated  companies  or  bodies  shall  accordingly  in  such  case,  and 
so  far  as  the  same  may  be  applicable,  be  considered  to  belong  and  apply  to  such 
corporation. 

XXX.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  Act  con- 
tained shall  authorize  or  be  construed  to  authorize  her  Majesty,  her  heirs  and 
successors,  by  any  such  letters  patent,  to  exempt  any  company  or  body  of 
persons  associated  as  aforesaid  from  the  necessity  of  entering  iato  a  deed  of 
partnership,  from  maldng  the  return  of  the  patent  to  the  Enrolment  Office  of 
the  Court  of  Chancery,  from  the  necessity  of  carrying  into  execution  th§  provi- 
sions of  this  Afct  in  respect  to  change  of  name  or  style  of  the  company  or  body 
associated,  in  respect  to  the  cessation,  or  to  the  addition  or  to  the  change  of 
name  of  any  of  the  individuals  of  the  company,  or  to  the  transfer  of  shares  and 
to  the  notices  to  be  given  thereof,  or  to  the  payment  of  any  sum  by  any  share- 
holder on  acooimt  of  any  preferment  against  such  company  or  body,  or  to  the 
returns  to  be  made  to  the  Enrolment  Office  of  such  payment,  or  of  the  repay- 
ment thereof,  or  from  making  a  return  to  the  said  office  of  the  name  of  the 
officer  appointed  by  said  company  to  sue  and  be  sued  on  its  behalf,  in  case  of 
the  death,  resignation,  or  removal  of  the  one  registered,  or  to  exempt  any 
company  or  body  so  associated  from  the  provisions  of  this  Act  in  relation  to  the 
period  at  which  its  several  members  shall  become  entitled  or  shall  cease  to  share 
in  the  profits  thereof,  the  whole  as  required  by  the  provisions  of  this  Act. 

XXXI.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  Act  con- 
tained shall  authorize  or  be  construed  to  authorize  the  grant  to  any  company  or 
body  of  persons  of  any  privilege  in  derogation  of  any  exclusive  privileges  now 
enjoyed  by  any  company  or  corporation  under  any  Act  or  Acts  of  Parliament. 

XXXII.  And  be  it  enacted.  That  whenever  an  application  shall  be  made  to 
her  Majesty  to  grant  letters  patent  or  a  charter  of  incorporation  to  any  company 
or  body  of  persons  associated  together  for  any  purpose  of  trade,  and  such 
appUcation  shall  have  been  referred  by  her  Majesty  to  the  Committee  of  Privy 
CouncU  for  Trade  and  Plantations,  then,  before  any  report  shall  be  made  to  her 
Majesty,  and  before  any  such  letters  patent  or  charter  shall  be  granted,  notice 
of  such  apphcation  shall  be  inserted  by  the  parties  applying  three  several  times 
in  the  London  Gazette  and  in  one  or  more  of  the  newspapers  circulating  within 
the  county  in  which  it  is  proposed  that  the  principal  place  of  business  of  such 
company  shall  be  established,  at  intervals  of  not  less  than  one  week. 


Limitations  as 
to  exemptions 
to  be  granted 
to  companies 
by  letters 
patent. 


Act  not  to 
affect  existing 
privOeges. 


Notice  of 
application  for 
letters  patent 
to  be  inserted 
in  the  London 
Gazette,  etc. 


SCHEDULES  TO  WHICH  THIS  ACT  EBFERS. 
SCHEDULE  (A). 

RETURN  MADE  PURSUANT  TO  STATUTE         VICT. 


Date 

of  Letters 

Patent. 


Kame 

of  Company 

or  Body. 


Business 

or 
Purpose. 


Place  [or  principal 

Place,  if  more  tlian 

one']  of  Business. 


Total 

Number  of 

Shares. 


Liability  in 

respect  of 

each  Share. 


[Names  and  Places  of  Abode  of  all  the  Members,  and  the  distinctive  Numbers 
of  the  Shares  which  each  of  them  holdsJ] 

[Names  and  Descriptions  of  the  Officers  appointed  to  sue  and  be  sued  on  behalf 
of  the  Company  or  Body.  J 
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I,  (one  of  the  above-named  officers),  do  solemnly  and 

sincerely  declare,  that  the  above  is  a  true  retm'n  ;  and  I  mate  this  solemn 
declaration  conscientiously  believing  the  same  to  be  true,  and  by  virtue  of  the 
provisions  of  an  Act  made  and  passed  in  the  fifth  year  of  the  reign  of  liis  late 
Majesty,  intituled  '  An  Act,'  etc. 

Dated  this  day  of  18     . 

[Declared,  etc.'] 

lSignature.2 

SCHEDULE  (B). 

RETURN  MADE  PURSUANT  TO  STATUTE         VICT. 
CHANGE  OF  PLACE  OF  BUSINESS. 


Name  of 
Company 
or  Body. 


Business  or 
Purpose. 


Former  Place  [or  prin- 
cipal Place,  if  more 
than  one]  of  Business. 


Present  Place 

[or  principal  Place] 

of  Business. 


I  [etc.  as  hefore.} 
[Date.'} 
[Declared,  etc.'] 


[Signature.] 


SCHEDULE  (C). 

RETURN  MADE  PURSUANT  TO  STATUTE         VICT. 
CHANGE  OF  MEMBERS. 


Name  of  Company  or  Body. 


Place  [or  principal  Place,  if 
more  than  one]  of  Biisiness. 


[Names  and  Places  of  Abode  of  all  Persons  having  ceased  to  he  Members 
{except  by  Transfer  of  Shares)  since  the  last  Return.    Dated  the 
Day  of  .] 

[Names  and  Places  of  Abode  of  all  Persons  whohAve  become  Members  (except 
by  Tratisfer  of  Shares')  since  the  last  Return.     Dated  the  Day  of  .] 

[Former  Names  and  Places  of  Abode  of  Persons  whose  Names  have  been 
changed,] 

[Present  Names  and  Places  of  Abode  of  Persons  whose  Names  have  been 
changed.] 

I  [etc.  as  before.] 

[Date.] 

[Declared,  etc.] 

[Signature.] 
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SCHEDULE  (D). 

RETURN  MADE  PtJESUANT  TO  STATUTE         VICT. 
TRANSFER  OF  SHARES. 


Name  of  Company  or  Body. 

Business  or  Purpose. 

Place  [or  principal  Place,  if 
more  than  one]  of  Business. 

Name  and  Place  of  Abode 

of  Person  by 
whom  Transfer  is  made. 

Name  and  Place  of  Abode 

of  Person  to 
whom  Transfer  is  made. 

The  distinctive 

Numbers  of  the 

Shares  transferred. 

Date  of 
Transfer. 

I  [etc.  as  'before.] 
[Date.'] 
[Declared,  etc.] 


[Signature.] 


SCHEDULE  (E). 

RETURN  MADE  PURSUANT  TO  STATUTE         VICT. 
PAYMENT  BT  INDIVIDUAL  MEMBER. 


Name  of  Company  or  Body. 

Business  or  Purpose. 

Place  [or  principal  Place,  if 
more  tJian  one]  of  Business. 

Name  and  Place  of  Abode 

of 

individual  Member. 

Distinctive  Numbers  of 
the  Shares  in  respect  of 
which  Payment  is  made. 

Sum  paid  in 
respect  of 
each  Share. 

Total  Amount  paid 

under  Exemptions 

or  Diligence. 

I  [etc.  as  before.] 
[Date.] 
[Declared,  etc.] 


[Signature.] 
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SCHEDULE  (F). 

EETXHm  MADE  PURSUAWT  TO  STATUTE         VICT. 
PAYMENT  TO  INDIYIDUAL  MEMBERS. 


Wamo  of  Company  or  Body. 

Business  or  Purpose. 

Place  [or  principal  Place,  if 
more  than  one]  of  Business. 

Name  and  Place  of  Abode 

of 

individual  Member. 

Distinctive  Numbers  of  the 

Shares  in  respect  of  which 

Eepayment  is  made. 

Sum  repaid 
in  respect  of 
each  Share. 

Total  Amount 
repaid  to  indi- 
vidual Member, 

I  [etc.  as  before.'] 
[Date.] 
[Declared,  etc.] 


[Signature.] 


SCHEDULE  (G). 

RETURN  MADE  PURSUANT  TO  STATUTE 
CHANGE  OF  OFFICER. 


Name  of  Company  or  Body. 


Business  or  Purpose. 


Place  [or  principal  Place,  if 
more  than  one]  of  Business. 


[Name  and  Description  of  the  Person  who  has  ceased  to  be  an  Officer  to  sue 
and  be  sued  on  behalf  of  the  Company  or  Body  since  the  last  Return.     Dated 

[Name  and  Description  of  the  Officer  appointed  to  sue  and  be  sited  on  behalf 
of  the  Company  or  Body  since  the  last  Return.     Dated  .] 

I  [etc.  as  before.] 
[Date.] 
[Declared,  etc.]  [Signature.] 

SCHEDULE  (H). 

RETURN  MADE  PURSUANT  TO  STATUTE         VICT. 
CORRECTED  RETURN. 

[Copy  of  former  incorrect  Return.] 

(Copy.) 

Amended  Return  with  correct  Names  and  Descriptions  [in  such  of  the  preceding 
Forms  as  are  applicable  to  the  Case  under  the  Provisions  of  the  foregoing 
Act.] 

I  [etc.  as  before.] 

[Date.] 

[Declared,  etc.]  [Signature.] 
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1  Vict.  c.  88. — An  Act  to  compel  Clerks  of  the  Peace  for  Counties  and  other 
Persons  to  take  the  Custody  of  such  Documents  as  shall  be  directed  to  be 
deposited  with  them  under  the  Standing  Orders  of  either  House  of  Parliament. 
—[17th  July  1837.] 

Whereas  the  Houses  of  Parliament  are  in  the  habit  of  requiring  that,  pre- 
vious to  the  introduction  of  any  bill  into  ParUament  for  making  certain  bridges, 
turnpike  roads,  cuts,  canals,  reservoirs,  aqueducts,  waterworks,  navigations, 
tunnels,  archways,  railways,  piers,  ports,  harbours,  ferries,  docks,  and  other 
works,  to  be  made  under  the  authority  of  Parliament,  certain  maps  or  plans  and 
sections,  and  books  and  writings,  or  extracts  or  copies  of  or  from  certain  maps, 
plans,  or  sections,  books  and  writings,  shall  be  deposited  in  the  office  of  the  clerk 
of  the  peace  for  every  county,  riding,  or  division  in  England  or  Ireland,  or  in  the 
office  of  the  sherifif-clerk  of  every  county  in  Scotland  in  which  such  work  is  pro- 
posed to  be  made,  and  also  with  the  parish  clerk  of  every  parish  in  England,  the 
schoolmaster  of  every  parish  in  Scotland,  or  in  royal  burghs  with  the  town- clerk, 
and  the  postmaster  of  the  post  town  in  or  nearest  to  every  parish  in  Ireland  in 
which  such  work  is  intended  to  be  made,  and  with  other  persons :  And  whereas 
it  is  expedient  that  such  maps,  plans,  sections,  books,  writings,  and  copies  or 
extracts  of  and  from  the  same,  should  be  received  by  the  said  clerks  of  the  peace, 
sheriff-clerks,  parish  clerks,  schoolmasters,  town-clerks,  postmasters,  and  other 
persons,  and  should  remain  in  their  custody  for  the  purposes  hereinafter  men- 
tioned :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  That 
whenever  either  of  the  Houses  of  Parliament  shall  by  its  standing  orders,  abeady 
made  or  hereafter  to  be  made,  require  that  any  such  maps,  plans,  sections,  books, 
or  writings,  or  extracts  or  copies  of  the  same,  or  any  of  them,  shall  be  deposited 
as  aforesaid,  such  maps,  plans,  sections,  books,  writings,  copies,  and  extracts  shall 
be  received  by  and  shall  remain  with  the  clerks  of  the  peace,  sheriff-clerks, 
parish  clerks,  schoolmasters,  town-clerks,  postmasters,  and  other  persons  with 
whom  the  same  shall  be  directed  by  such  standing  orders  to  be  deposited,  and 
they  are  hereby  respectively  directed  to  receive  and  to  retain  the  custody  of  all 
such  documents  and  writings  so  directed  to  be  deposited  with  them  respectively, 
in  the  manner,  and  for  the  purposes,  and  under  the  rules  and  regulations  con- 
cerning the  same  respectively  directed  by  such  standing  orders,  and  shall  make 
such  memorials  and  endorsements  on  and  give  such  acknowledgments  and  receipts 
in  respect  of  the  same  respectively  as  shall  be  thereby  directed. 

,  II.  And  be  it  further  enacted,  That  all  persons  interested  shall  have  hberty  to, 
and  the  said  clerks  of  the  peace,  sheriff- clerks,  parish  clerks,  schoolmasters,  town- 
clerks,  and  postmasters,  and  every  of  them,  are  and  is  hereby  required,  at  all 
reasonable  hours  of  the  day,  to  permit  all  persons  interested  to  inspect  during  a 
reasonable  time  and  make  extracts  from  or  copies  of  the  said  maps,  plans,  sec-  _ 
tions,  books,  writings,  extracts  and  copies  of  or  from  the  same,  so  deposited  with 
them  respectively,  on  payment  by  each  person  to  the  clerk  of  the  peace,  sheriff- 
clerk,  clerk  of  the  parish,  schoolmaster,  town-clerk,  or  postmaster  having  the 
custody  of  any  such  map,  plan,  section,  book,  writing,  extract,  or  copy,  one 
shilling  for  every  such  inspection,  and  the  further  sum  of  one  shilling  for  every 
hour  during  which  such  inspection  shall  continue  after  the  first  hour,  and  after 
the  rate  of  sixpence  for  every  one  hundred  words  copied  therefrom. 

III.  And  be  it  further  enacted,  That  in  case  any  clerk  of  the  peace,  sheriff- 
clerk,  parish  clerk,  schoolmaster,  town-clerk,  postmaster,  or  other  person  shall 
in  any  matter  or  thing  refuse  or  neglect  to  comply  with  any  of  the  provisions 
hereinbefore  contained,  every  clerk  of  the  peace,  sheriff-clerk,  parish  clerk, 
schoolmaster,  town-clerk,  postmaster,  or  other  person  shaU  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  the  sum  of  five  pounds ;  and 
every  such  penalty  shall,  upon  proof  of  the  offence  before  any  justice  of  the 
peace  for  the  county  within  which  such  offence  shall  be  committed,  or  by  the 
confession  of  the  party  offending,  or  by  the  oath  of  any  credible  witness,  be 
levied  and  recovered,  together  with  the  costs  of  the  proceedings  for  the  recovery 


Clerks  of  the 
peace,  etc.,  to 
receive  the 
doc  amen  ts 
herein  men- 
tioned, and 
retain  them 
for  the  pur- 
poses directed 
by  the  stand- 
ing orders  of 
the  Houses  of 
Parliament. 


Clerks  of  the 
peace,  etc.,  to 
permit  such 
documents  to 
be  inspected  or 
copied  by 
persons  in- 
terested. 


Clerks  of  the 
peace,  etc.,  for 
every  omission 
to  comply  with 
the  provisions 
of  this  Act, 
liable  to  the 
penalty  of  £5 
to  be  recovered 
in  a  summaiy 
way. 
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thereof,  by  distress  and  sale  of  the  goods  and  effects  of  the  party  offending,  by 
warrant  under  the  hand  of  such  justice,  which  warrant  such  justice  is  hereby 
empowered  to  grant,  and  shall  be  paid  to  the  person  or  persons  making  such 
complaint ;  and  it  shall  be  lawful  for  any  such  justice  of  the  peace  to  whom  any 
complaint  shall  be  made  of  any  offence  committed  against  this  Act  to  summon 
the  party  complained  of  before  him,  and  on  such  summons  to  hear  and  deter- 
mine the  matter  of  such  complaint  in  a  summary  way,  and  on  proof  of  the 
offence  to  convict  the  offender,  and  to  adjudge  him  to  pay  the  penalty  or  for- 
feiture incurred,  and  to  proceed  to  recover  the  same,  although  no  information  in 
writing  or  in  print  shall  have  been  exhibited  or  taken  by  or  before  such  justice  ; 
and  aU  such  proceedings  by  summons  without  information  shall  be  as  good,  vahd, 
and  effectual  to  all  intents  and  purposes  as  if  an  information  in  writing  had  been 
exhibited. 


Postmaster- 
General  may 
require  railway 
companies  to 
convey  the 
mails. 


If  required, 
carriage  to  be 
applied  exclu- 
sively to  suoli 
conveyance. 


1  AND  2  Vict.  c.  98. — An  Act  to  provide  for  the  Conveyance  of  the  Mails  by 
Railways. — [lith  August  1838.] 

Whereas  it  is  expedient  that  provision  should  be  made  by  law  for  the  convey- 
ance of  the  mails  by  railways  at  a  reasonable  rate  of  charge  to  the  public :  Be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same.  That  in  all  cases  of 
railways  already  made  or  in  progress,  or  to  be  hereafter  made  within  the  United 
Kingdom,  by  which  passengers  or  goods  shall  be  conveyed  in  or  upon  carriages 
drawn  or  impelled  by  the  power  of  steam,  or  by  any  locomotive  or  stationary 
engines,  or  animal  or  other  power  whatever,  it  shall  be  lawful  for  the  Post- 
master-General, by  notice  in  writing  under  his  hand  delivered  to  the  company 
of  proprietors  of  any  such  railway,  to  require  that  the  mails  or  post  letter  bags 
shall  from  and  after  the  day  to  be  named  in  any  such  notice  (being  not  less  than 
twenty-eight  days  from  the  delivery  thereof)  be  conveyed  and  forwarded  by  such 
company  on  their  railway,  either  by  the  ordinary  trains  of  carriages,  or  by 
special  trains,  as  need  may  be,  at  such  hours  or  times  in  the  day  or  night  as  the 
Postmaster-General  shall  direct,  together  with  the  guards  appointed  and  em- 
ployed by  the  Postmaster-Genera! in  charge  thereof,  and  any  other  officers  of  the 
Post  Office ;  and  thereupon  the  said  company  shall,  from  and  after  the  day  to  be 
named  in  such  notice,  at  their  ovm  costs,  provide  sufficient  carriages  and  engines 
on  such  railways  for  the  conveyance  of  such  mails  and  post  letter  bags  to  the. 
satisfaction  of  the  Postmaster-General,  and  receive,  take  up,  carry,  and  convey, 
by  such  ordinary  or  special  trains  of  carriages  or  otherwise,  as  need  may  be,  all 
such  mails  or  post  letter  bags  as  shall  for  that  purpose  be  tendered  to  them,  or 
any  of  their  officers,  servants,  or  agents,  by  any  officer  of  the  Post  Office,  and 
also  receive,  take  up,  carry,  and  convey,  in  and  upon  the  carriages-  carrying  such 
mails  or  post  letter  bags,  the  guards  in  charge  thereof,  and  any  other  officers  of 
the  Post  Office,  and  shall  receive,  take  up,  deliver,  and  leave  such  mails  or  post 
letter  bags,  guards,  and  officers  at  such  places  in  the  line  of  such  railway,  on 
such  days,  at  such  hours  or  times  in  the  day  or  night,  and  subject  to  all  such 
reasonable  regulations  and  restrictions  as  to  speed  of  travelling,  places,  times, 
and  duration  of  stoppages,  and  times  of  arrival,  as  the  Postmaster-General  shall 
in  that  behalf  from  time  to  time  order  or  direct :  Provided  always,  that  the  rate 
of  speed  to  be  required  shall  in  no  case  exceed  the  maximum  rate  of  speed  pre- 
scribed by  the  directors  of  such  railway  or  railways  for  the  conveyance  of  pas- 
sengers by  their  first-class  trains ;  but  that  no  alteration  in  the  rate  of  speed  of 
any  train  by  which  the  mails  shall  be  conveyed  shall  be  made  until  six  calendar 
months'  previous  notice  shall  be  given  to  the  Postmaster-General  of  any  such 
intended  alteration. 

II.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Postmaster-General  (if 
he  shall  see  fit)  to  require  that  the  whole  of  the  inside  of  any  carriage  used  on 
any  railway  for  the  conveyance  of  mails  or  post  letter  bags  shall  be  exclusively 
appropriated  for  the  purpose  of  carrying  the  mails. 

III.  And  be  it  enacted,  That  the  company  of  proprietors  of  any  such  railway 
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shall,  on  being  required  so  to  do  by  the  Postmaster-General,  provide  and  furnish 
(in  addition  to  the  carriages  aforesaid)  a  separate  carriage  or  separate  carriages, 
fitted  up  as  the  Postmaster-General,  or  such  person  as  he  shall  nominate  in  that 
behalf,  shall  direct,  for  the  purpose  of  sorting  letters  therein,  and  shall  forward 
the  same  carriage  or  carriages  by  their  railway,  at  such  hours  or  times,  and  sub- 
ject to  aU  such  reasonable  regulations  as  aforesaid,  as  the  Postmaster-General 
shall  in  that  behalf  order  or  direct ;  and  such  company  of  proprietors  shall 
receive,  take  up,  carry,  and  convey  in  any  such  last-mentioned  carriage  or  car- 
riages all  such  post  letter  bags  and  officers  of  the  Post  Office  as  the  Postmaster- 
General  shall  reasonably  require,  and  shall  deliver  and  leave  any  post  letter  bags 
and  officers  of  the  Post  Office  at  such  places  on  the  line  of  the  railway  as  the 
Postmaster-General  shall  in  that  behalf  from  time  to  time  reasonably  order  and 
direct. 

IV.  Aid  be  it  enacted.  That  in  case  the  Postmaster-General  shall  at  any  time 
be  desirous  of  sending  by  any  such  railway  any  of  her  Majesty's  mail  coaches  or 
mail  carts,  with  the  mails  or  post  letter  bags  and  guards  thereof,  and  carriages 
for  sorting  letters,  with  any  officers  of  the  Post  Office  therein,  instead  of  sending 
the  said  mails  or  post  letter  bags,  guards,  and  officers  of  the  Post  Office  by  car- 
riages to  be  provided  by  such  railway  company  as  aforesaid,  then  and  in  any 
such  case  such  railway  company  shall,  at  the  request  of  the  Postmaster- General, 
signified  by  such  notice  as  aforesaid,  cause  such  mail  coaches  or  mail  carts,  with 
the  mails  or  post  letter  bags  and  guards  thereof,  and  carriages  for  sorting  letters, 
with  any  officers  of  the  Post  Office  therein,  to  be  conveyed  by  the  usual  or  proper 
trucks  or  frames  on  their  said  railway,  subject  to  such  regulations  and  restric- 
tions of  the  Postmaster- General  as  hereinbefore  mentioned. 

V.  And  be  it  enacted.  That  for  the  greater  security  of  the  mails  or  post 
letter  bags  so  to  be  carried  or  conveyed  by  railways  the  company  of  proprietors 
of  such  respective  railways  along  which  such  mails  or  post  letter  bags,  mail 
coaches,  or  carts  and  carriages  for  sorting  letters  shall  be  so  required  by  the 
Postmaster-General  to  be  conveyed,  and  their  respective  officers,  servants,  and 
agents,  shall  obey,  observe,  and  perform  all  such  reasonable  regulations  respect- 
ing the  conveyance,  delivering,  and  leaving  of  such  mails  and  post  letter  bags, 
guards,  and  officers  of  the  Post  Office,  mail  coaches,  or  carts  and  carriages,  on 
any  such  railways,  or  on  the  line  thereof,  as  the  Postmaster-General,  or  such 
officer  of  the  Post  Office  as  he  shall  nominate  in  that  behaU,  shall  in  his  dis- 
cretion from  time  to  -time  give  or  make  :  Provided  always,  that  it  shall  not  be 
lawful  for  any  officer  or  servant  of  the  Post  Office  to  interfere  with  or  give 
orders  to  the  engineer  or  other  person  having  the  charge  of  any  engine  upon 
any  railway  along  which  mails  or  post  letter  bags  shall  be  conveyed  ;  but  if  any 
cause  of  complaint  shall  arise  the  same  shall  be  stated  to  the  conductor  or  other 
officer  of  the  raflway  company  having  the  charge  of  the  train,  or  to  the  chief 
officer  at  any  station  upon  the  railway  ;  and  in  case  of  any  default  or  neglect  on 
the  part  of  any  officers  or  servants  of  the  railway  company  to  comply  with  any 
of  the  regulations  of  the  Postmastef-General,  or  other  officer  of  the  Post  Office 
so  to  be  nominated  as  aforesaid,  the  railway  company  shaU  be  whoUy  responsible 
for  the  same. 

VI.  And  be  it  enacted.  That  every  company  of  proprietors  of  any  railway 
along  which  such  mails  or  post  letter  bags,  mail  coaches,  carts,  or  carriages  shall 
be  so  required  by  the  Postmaster- General  to  be  conveyed,  shall  be  entitled  to 
such  reasonable  remuneration  to  be  paid  by  the  Postmaster-General  to  any  such 
company  of  proprietors  for  the  conveyance  of  such  mails,  post  letter  bags,  mail 
guards,  and  other  officers  of  the  Post  Office,  mail  coaches,  carts,  and  carriages, 
in  manner  required  by  such  Postmaster-General,  or  by  such  officer  of  the  Post 
Office  as  he  shall  in  that  behalf  nominate  as  aforesaid,  as  shall  (either  prior  to  or 
after  the  commencement  of  such  service)  be  fixed  and  agieed  on  between  the 
Postmaster-General  and  such  company  of  proprietors,  or  in  case  of  difference  of 
opinion  between  them  then  as  shall  be  determined  by  arbitration  as  hereinafter 
provided,  but  so  that  the  services  which  may  be  required  by  the  Postmaster- 
General,  or  by  such  officer  of  the  Post  Office  as  he  in  that  behalf  shall  nominate 
as  aforesaid,  to  be  performed  by  any  such  company  of  proprietors,  be  not  sus- 
pended, postponed,  or  deferred  by  reason  of  such  remuneration  not  having  been 
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then  fixed  or  agreed  on  between  tlie  said  Postmaster-General  and  such  company 
of  proprietors,  or  by  reason  of  the  award  on  any  reference  to  arbitration  to 
determine  the  remuneration  not  having  been  then  made. 

VII.  And  be  it  enacted,  That  notwithstanding  any  agreement  entered  into 
between  the  Postmaster-General  and  any  such  company,  or  any  award  to  be 
made  on  any  such  reference  as  aforesaid,  fixing  the  amount  of  remuneration  to 
be  paid  to  such  company  for  any  services  to  be  rendered  by  them  as  aforesaid, 
it  shall  be  lawful  and  competent  to  and  for  the  Postmaster-General,  by  notice 
ia  writing,  to  require,  from  and  after  the  day  to  be  naaned  in  any  such  notice, 
not  being  less  than  twenty- eight  days  from  the  dehvery  thereof,  any  addition  to 
be  made  to  the  services  in  respect  of  which  such  agreement  shaUbe  en'^ered  into 
or  award  made  ;  and  in  any  such  case,  and  also  in  case  of  a  discontinuance  of 
any  part  of  such  services  as  hereinafter  provided,  a  fresh  agreement  shall  be 
entered  into  between  the  Postmaster-General  and  such  company,  regulating  the 
future  amount  of  remuneration  to  be  paid  by  the  Postmaster-General  to  such 
company  for  such  increased  or  diminished  services,  as  the  case  may  be  ;  or  if  the 
parties  cannot  agree  on  such  amotmt  the  same  shall  be  referred  to  arbitration 
in  like  manner  as  hereinbefore  is  mentioned  and  hereinafter  provided  as  to 
any  original  agreement ;  and  such  arbitrators  shall  have  power  to  award  any 
compensation  they  may  consider  reasonable  to  be  paid  to  any  railway  company 
for  any  loss  that  may  have  been  occasioned  to  them  by  the  discontinuance  or 
alteration  of  the  services  previously  agreed  to  be  performed  by  them  by  any  train . 
or  carriage  specially  required  by  the  Postmaster-General  to  be  forwarded  for  the 
conveyance  of  the  mails,  but  so  that  nevertheless  such  increased  or  diminished 
services  shall  not  be  suspended,  postponed,  or  deferred  by  reason  of  the  amount 
of  such  increased  or  diminished  remuneration  not  having  been  then  iixed  or 
agreed  on  between  the  Postmaster-General  and  such  company  of  proprietors,  or 
by  reason  of  the  award  on  any  reference  to  arbitration  to  determine  the  amount 
of  such  increased  or  diminished  remuneration  not  having  been  then  made. 

VIII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Postmaster-General, 
and  he  is  hereby  authorized,  at  any  time  during  the  contiauance  of  the  services 
of  any  company  of  proprietors  as  aforesaid,  to  give  to  such  company,  by  writing 
under  his  hand,  slk  calendar  months'  previous  notice  that  such  services  or  any 
part  thereof  shall  cease  and  determine;  and  thereupon,  at  the  expiration  of  such 
sis  calendar  months'  notice,  the  said  services,  or  such  part  thereof  as  aforesaid, 
and  the  remuneration  for  the  same,  shall  cease  and  determine. 

IX.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Postmaster-General  at 
any  time  during  the  continuance  of  the  services  of  any  company  of  proprietors 
as  aforesaid,  by  notice  in  writing  under  his  hand,  absolutely  to  determine  and 
put  an  end  to  the  same  or  any  part  thereof,  without  giving  any  previous  notice, 
or  on  giving  any  notice  less  than  six  calendar  months  in  respect  thereof,  and 
thereupon  the  said  services  shall  cease  and  determine  accordingly:  Provided 
nevertheless,  that  in  case  the  Postmaster-General  shall,  without  giving  six 
calendar  months'  notice  as  aforesaid,  at  any  time  determine  the  services  to  be 
required  by  the  Postmaster-General  of  any  company  of  proprietors,  or  any  part 
of  such  services,  without  any  catise  whatever,  or  for  any  cause  other  than  the 
default  by  such  company  of  proprietors  in  the  performance  of  any  of  the  services 
to  be  required  of  them  by  the  Postmaster-General,  or  the  breach  by  such  com- 
pany of  proprietors  of  any  of  their  engagements  with  the  Postmaster-General, 
then  and  in  any  such  case  the  Postmaster-General  shall  make  to  such  company 
a  full  and  fair  compensation  for  aU  loss  thereby  occasioned,  the  amount  whereof 
in  case  the  parties  differ  about  the  same  shall  be  ascertained  by  arbitration  as 
hereinafter  mentioned. 

X.  And  be  it  enacted.  That  on  all  carriages  to  be  provided  for  the  service  of 
the  Post  Office  on  any  such  railway  there  shall  on  the  outside  be  painted  the 
royal  arms,  in  Ueu  of  the  name  of  the  owner  and  of  the  number  of  the  carriage, 
and  of  all  other  requisites,  if  any,  prescribed  by  law  in  respect  of  carriages 
passing  on  any  such  railway  ;  but  the  want  of  such  royal  arms  on  any  carriage 
belonging  to  or  used  by  the  Post  Office  shall  not  form  an  objection  to' such  car- 
riage running  on  any  railway,  anything  to  the  contrary  notwithstanding. 

XI.  And  be  it  enacted.   That  it  shall  not  be  competent  or  lawful  to  or  for 
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the  company  of  proprietors  of  any  railway  to  make  any  bye-laws,  orders,  rules, 
or  regulations  wliich  shall  militate  against  or  be  contrary  or  repugnant  to  any 
of  the  enactments  herein  contained ;  and  that  if  any  company  of  proprietors 
shall  make  or  shall  have  made  any  such  bye-laws,  orders,  rules,  or  regulations, 
either  prior  or  subsequently  to  the  Postmaster-General  signifying  to  the  said 
company  his  intention  that  the  mails  or  post  letter  bag's,  mail  coaches,  carts,  or 
carriages  shall  be  conveyed  by  such  railway,  all  such  bye-laws,  orders,  rules,  and 
regulations,  so  far  as  they  shall  militate  against  or  be  contrary  or  repugnant  to 
any  of  the  enactments  herein  contained,  shall  be  and  be  deemed  absolutely  void 
and  of  no  effect,  in  like  manner  as  if  such  bye-laws,  orders,  rules,  or  regulations  had 
never  been  made  or  passed,  anything  to  the  contrary  in  anywise  notwithstanding. 

XII.  And  be  it  enacted,  That  3  the  company  of  proprietors  of  any  railway, 
or  any  of  their  respective  officei-s,  servants,  or  agents,  shaU  refuse  or  neglect  to 
carry  or  convey  any  mails  or  post  letter  bags,  when  tendered  to  them  for  such 
purpose  by  the  Postmaster-General  or  any  officer  of  the  Post  Office,  or  shall 
refuse  to  carry  on  their  railway  any  mail  coaches,  carts,  or  carriages  as  herein- 
before provided,  when  so  required  by  the  Postmaster-General,  or  shall  refuse  or 
neglect  to  receive,  take  up,  deliver,  and  leave  amy  such  mails  or  post  letter  bags, 
mail  guards,  or  other  officers  of  the  Post  Office,  mail  coaches,  carts,  or  carriages, 
at  such  places,  at  such  times,  on  such  days,  and  subject  to  such  regulations  and 
restrictions  as  to  speed  of  traveUing,  places,  times,  and  diu'ation  of  stoppages,  as 
the  Postmaster-General  shall  from  time  to  time  reasonably  direct  or  appoint,  as 
hereinbefore  provided,  or  shall  not  obey,  observe,  and  perform  all  such  regula- 
tions respecting  the  conveyance  of  the  mails  and  post  letter  bags,  mail  coaches, 
carts,  and  carriages  on  any  such  railways  as  the  Postmaster-General,  or  such 
officer  of  the  Post  Office  as  he  shall  nominate  in  that  behalf,  shall  make  for  the 
purposes  aforesaid,  then  and  in  any  such  case  the  company  of  proprietors  who, 
or  whose  officer,  servant,  or  agent,  shall  so  offend  in  the  premises,  shall  for 
every  such  offence  forfeit  and  pay  a  sum  not  exceeding  twenty  pounds ;  pro- 
vided nevertheless,  that  the  payment  of  or  Habihty  to  such  penalty  shall  not  in 
any  manner  lessen  or  affect  the  liabUity  of  any  such  company  imder  any  bond 
which  may  have  been  given  by  them  under  the  provisions  hereinafter  contained. 

XIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Postmaster-General, 
if  he  shall  so  think  fit,  to  require  the  company  of  proprietors  of  any  railway 
already  made  or  in  progress  or  to  be  hereafter  made  withm  the  United  Kingdom 
to  give  security  by  bond  to  her  Majesty,  her  heirs  and  successors,  conditioned  to 
be  void  if  such  company  shall  from  time  to  time  carry  or  convey,  or  cause  to  be 
carried  or  conveyed,  all  such  mails  or  post  letter  bags,  mail  guards,  and  other 
officers  of  the  Post  Office,  mail  coaches,  carts,  and  carriages  in  manner  herein- 
before mentioned,  when  thereunto  required  by  the  Postmaster-General,  or  any 
officer  of  the  Post  Office  duly  authorized  for  that  purpose,  and  shall  receive, 
take  up,  dehver,  and  leave  all  such  mails  or  post  letter  bags,  guards  and  officers, 
mail  coaches,  carts,  and  carriages,  at  such  places,  at  such  times,  on  such  days, 
and  subject  to  such  regulations  and  restrictions  as  to  speed  of  travelling,  places, 
times,  and  duration  of  stoppages,  as  hereinbefore  mentioned,  and  shall  obey, 
observe,  and  perform  all  such  regulations  respecting  the  same  as  the  Postmaster- 
General  shall  reasonably  make,  and  shall  well  and  truly  do  and  perform,  and 
cause  to  be  done  and  performed,  all  such  other  acts,  matters,  and  things  as  by 
this  Act  are  required  or  directed  to  be  done  or  performed  by  or  on  the  part  or 
behalf  of  such  company,  their  officers,  servants,  and  agents  ;  and  every  such 
bond  shall  be  taken  in  such  sum  and  in  such  form  as  the  Postmaster-General 
shall  think  proper ;  and  every  such  security  shall  be  renewed  from  time  to  time 
whenever  and  so  often  as  such  bond  shall  be  forfeited,  and  also  whenever  and  so 
often  as  the  Postmaster-General  shall  in  his  discretion  require  the  same  to  be 

.  renewed  ;  and  if  any  company  of  proprietors  of  any  such  railway  as  aforesaid 
shall,  when  so  required  as  aforesaid,  refuse  or  neglect,  for  the  space  of  one 
calendar  month  next  after  the  delivery  of  any  notice  for  such  purpose  to  them 
given  by  or  from  the  Postmaster-General,  to  execute  to  her  Majesty,  her  heirs 
and  successors,  such  bond  to  the  effect  and  in  manner  aforesaid,  or  shall  at  any 
time  refuse  or  neglect  to  renew  such  bond  whenever  and  so  often  as  the  same 
shall  by  or  in  pursuance  of  this  Act  be  required  to  be  renewed,  such  company  of 
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proprietors  shall  forfeit  one  hundred  pounds  for  every  day  during  the  period  for 
which  there  shall  be  any  refusal,  neglect,  or  default  to  give  or  renew  such  secu- 
rity as  aforesaid,  after  the  expiration  of  the  said  one  calendar  month. 

XIV.  Provided  always,  and  be  it  enacted,  That  in  all  cases  in  which  any 
railway  or  part  of  a  railway  may  previous  to  the  passing  of  this  Act  have  been 
demised  or  let  by  the  company  of  proprietors  thereof,  the  body  corporate  or 
company,  or  other  persons  to  whom  the  same  shall  have  been  so  demised  or  let, 
their  successors,  executors,  administrators,  or  assigns,  shall  during  the  continu- 
ance of  such  lease  be  liable  to  all  the  provisions  of  this  Act  for  or  in  respect  of 
such  railway  or  part  of  a  railway,  in  hen  of  such  company  of  proprietors,  but 
so  that  such  lessees  (not  being  a  body  corporate  or  company),  their  executors, 
administrators,  or  assigns,  shall  not  be  required  in  respect  of  any  such  railway 
or  part  of  a  railway  to  give  security  under  the  foregoing  enactment  to  any 
amount  in  any  one  bond  exceeding  the  sum  of  one  thousand  pounds,  and  shall 
not  in  any  one  year  be  hable  in  damages  to  be  recovered  upon  any  bonds  which 
they  may  have  given  to  any  amount  exceeding  the  sum  of  one  thousand  pounds 
and  costs  of  suit. 

XV.  And  be  it  enacted.  That  all  notices  under  the  provisions  of  this  Act  by 
or  on  behalf  of  the  Postmaster-General  to  any  company  of  proprietors  of  any 
railway  as  aforesaid  shall  be  considered  as  duly  served  on  any  company  of  pro- 
prietors in  case  the  same  shall  be  given  or  deUyered  to  any  one  or  more  of  the 
directors  of  such  company,  or  to  the  secretary  or  clerk  of  such  company,  or  be 
left  at  any  station  belonging  to  such  company. 

XVI.  And  be  it  enacted.  That  in  all  cases  in  which  the  Postmaster-General 
and  any  company  of  proprietors  of  any  railway  shall  not  be  able  to  agree  on 
the  amount  of  remuneration  or  compensation  to  be  paid  by  the  Postmaster- 
General  to  such  company  of  proprietors  for  any  services  performed  or  to  be 
performed  by  them  as  hereinbefore  mentioned,  the  same  shall  be  referred  to  the 
award  of  two  persons,  one  to  be  named  by  the  Postmaster-General,  and  the 
other  by  such  company  ;  and  if  such  two  persons  cannot  agree  on  the  amount 
of  such  remuneration  or  compensation,  then  to  the  umpirage  of  some  third 
person,  to  be  appointed  by  such  two  first-named  persons  previously  to  their 
entering  upon  the  inquiry ;  and  the  said  award  or  umpirage,  as  the  case  may 
be,  shall  be  binding  and  conclusive  on  the  said  parties,  and  their  respective 
successors  and  assigns. 

XVII.  And  be  it  enacted.  That  after  any  contract  entered  into  or  award 
made  under  the  authority  of  this  Act  shall  have  continued  in  operation  for  a 
period  of  three  years,  it  shall  be  competent  for  any  railway  company  who  may 
consider  themselves  aggrieved  by  the  terms  of  remuneration  fixed  by  such  con- 
tract or  award,  by  notice  under  their  common  seal,  to  require  that  it  shall  be 
referred  to  arbitrators  to  determine  whether  any  and  what  alteration  ought 
to  be  made  therein  ;  and  thereupon  such  arbitrators  or  umpire  to  be  appointed 
as  hereinbefore  mentioned  shall  proceed  to  inquire  into  the  circumstances,  and 
make  their  award  therein,  as  in  the  case  of  an  original  agreement :  Provided 
always  that  the  services  performed  by  such  railway  company  for  the  Post  Office 
shall  in  nowise  be  iaterrupted  or  impeded  thereby. 

XVIII.  And  be  it  enacted.  That  in  all  references  to  be  made  imder  the 
authority  of  this  Act  the  Postmaster- General,  or  the  railway  company,  as  the 
case  may  be,  shall  nominate  his  or  their  arbitrator  within  fourteen  days  after 
notice  from  the  other  party,  or  in  default  it  shall  be  lawful  for  the  arbitrator 
appointed  by  the  party  giving  notice  to  name  the  other  arbitrator ;  and  such 
arbitrators  shall  proceed  forthwith  in  the  reference,  and  make  their  award 
therein  within  twenty-eight  days  after  their  appointment,  or  otherwise  the  matter 
shall  be  left  to  be  determined  by  the  lunpire  ;  and  if  such  umpire  shall  refuse  or 
neglect  to  proceed  and  make  his  award  for  the  space  of  twenty-eight  days  after 
the  matter  shall  have  been  referred  to  him,  then  a  new  umpire  shall  be  appointed 
by  the  two  first-named  arbitrators,  who  shall  m  hke  manner  proceed  and  make 
his  award  withm  twenty-eight  days,  or  in  default  be  superseded,  and  so  toties 
quoties. 

XIX.  And  be  it  enacted,  That  whenever  the  term  '  company  of  proprietors,' 
or  'railway  company,'  or  '  company,'  is  used  in  this  Act,  the  same  shall  extend 
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to  and  be  construed  to  include  the  proprietors  for  the  time  being  of  any  railway, 
whether  a  body  corporate  or  individuals,  and  also  (during  the  continuance  of  any 
demise  or  lease  as  aforesaid)  any  person,  whether  a  body  corporate  or  company  or 
individuals,  to  whom  any  railway  or  part  of  a  railway  may  previous  to  the  passing 
of  this  Act  have  been,  demised  or  let,  and  their  successors,  executors,  administra- 
tors, and  assigns,'  imless  the  subject  or  context  be  otherwise  repugnant  to  such 
construction  ;  and  that  the  provisions  of  this  Act  shaD.  be  construed  according 
to  the  respective  interpretations  of  the  terms  and  expressions  contained  in  an 
Act  passed  in  the  first  year  of  the  reign  of  her  present  Majesty,  intituled  An  1  Vict.  u.  36. 
Act  for  consolidating  the  Laws  relative  to  Offences  against  the  Post  Office  of  the 
United  Kingdom,  and  for  regulating  the  judicial  Administration  of  the  Post  Office 
Laws,  and  for  explaining  certain  Terms  and  Expressions  employed  in  those  Lmws,  bo 
far  as  those  interpretations  are  not  repugnant  to  the  subject  or  inconsistent  with 
the  context  of  such  provisions  ;  and  that  this  present  Act  shall  be  deemed  and 
construed  to  be  a  Post  Office  Act  within  the  intent  and  meaning  of  the  said 
last-mentioned  Act ;  and  the  pecuniary  penalties  hereby  imposed  shall  be  re- 
covered and  recoverable  in  the  manner  and  form  therein  particularly  mentioned 
and  expressed  with  reference  to  the  pecuniary  penalties  imposed  by  the  Post 
Office  Acts:  Provided,  nevertheless,  that  any  Justice  of  the  Peace  having  jurisdic- 
tion for  any  county  through  which  any  railway  shall  pass,  in  respect  of  which  any 
penalty  or  forfeiture  under  this  Act  shall  have  been  incurred,  shall  and  may  hear 
and  determine  any  offence  against  this  Act  which  may  subject  any  company  to 
a  pecuniary  penalty  not  exceeding  twenty  poinds  ;  and  a  summons  issued  under 
the  Post  Office  Acts  by  any  such  Justice  against  any  railway  company  for  the 
recovery  of  any  such  penalty  shall  be  deemed  to  be  sufficiently  served  in  case 
either  the  summons  or  a  copy  thereof  be  deUvered  to  any  officer,  servant,  or 
agent  of  such  company,  or  be  left  at  any  station  belonging  to  such  company. 

XX.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  in  the  present  session  of  ParHament. 


Act  may  bo 
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3  AND  4  Vict.  c.  97. — An  Act  for  regulating  Railways. — [10th  August  1840.] 

Whereas  it  is  expedient  for  the  safety  of  the  public  to  provide  for  the  due  super- 
vision of  railways :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  atUhority  of  the  same. 
That,  after  two  months  from  the  passing  of  this  Act,  no  railway,  or  portion  of  any 
railway,  shall  be  opened  for  the  public  conveyance  of  passengers  or  goods  until  one 
calendar  month  after  notice  in  writing  of  the  intention  of  opening  the  same  shall 
have  been  given,  by  the  company  to  whom  such  railway  shall  belong,  to  the  Lords  of 
the  Committee  of  her  Majesty's  Privy  Council  appointed  for  trade  and  foreign 
plantations  (a). 

II.  And  be  it  enacted.  That  if  any  railway,  or  portion  of  any  raihvay,  shall 
be  opened  without  due  notice  as  aforesaid,  the  company  to  whom  such  railway  shall 
belong  shall  forfeit  to  her  Majesty  the  sum  of  twenty  pounds  for  every  day  during 
which  the  same  shall  continue  open,  until  the  expiration  of  one  calendar  month  after 
the  company  shall  have  given  the  like  notice  as  is  hereinbefore  required  before  the 
opening  of  the  railway ;  and  any  such  penalty  may  be  recovered  in  any  of  her 
Majesty's  Courts  of  Record. 

III.  And  be  it  enacted.  That  the  Lords  of  the  said  Committee  may  order  and 
direct  every  railway  company  to  make  up  and  deliver  to  them  returns,  according 
to  a  form  to  be  provided  by  the  Lords  of  the  said  Committee,  of  the  aggregate 
traffic  in  passengers,  according  to  the  several  classes,  and  of  the  aggregate  traffic 
in  cattle  and  goods  respectively  on  the  said  railway,  as  well  as  of  all  accidents 
which  shall  have  occurred  thereon  attended  with  personal  injury,  and  also  a  table 
of  all  toUs,  rates,  and  charges  from  time  to  time  levied  on  each  class  passengers, 
and  on  cattle  and  goods,  conveyed  on  the  said  railway ;  and  if  the  returns  herein 
specified  shall  not  be  dehvered  within  thirty  days  after  the  same  shall  have  been 

(a)  Those  parts  of  the  Act  printed  In  italics  are  repealed. 
3  L 
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required,  every  such  company  shall  forfeit  to  her  Majesty  the  sum  of  twenty 
pounds  for  every  day  during  which  the  said  company  shall  wilfully  neglect  to 
deliver  the  same  ;  and  every  such  penalty  may  be  recovered  in  any  of  her 
Majesty's  Courts  of  Record  :  Provided  always,  that  such  returns  shall  be  required, 
in  like  manner  and  at  the  same  time,  from  all  the  said  companies,  unless  the  Lords 
of  the  said  Committee  shall  specially  exempt  any  of  the  said  companies,  and  shall 
enter  the  grounds  of  such  exemption  in  the  minutes  of  their  proceedings. 

IV.  And  be  it  enacted,  That  every  officer  of  any  company  who  shall  wilfully 
make  any  false  return  to  the  Lords  of  the  said  Committee  shall  be  deemed  guilty 
of  a  misdemeanour. 

V.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Lords  of  the  said  Com- 
mittee, if  and  when  they  shall  think  fit,  to  authorize  any  proper  person  or  persons 
to  inspect  any  railway  ;  and  it  shall  be  lawful  for  every  person  so  authorized,  at 
all  reasonable  times,  upon  producing  his  authority,  if  required,  to  enter  upon  and 
examine  the  said  railway,  and  the  stations,  works,  and  buildings,  and  the  engines 
and  carriages  belonging  thereto :  Provided  always,  that  no  person  shall  be  eligible 
to  the  appointment  as  inspector  as  aforesaid  who  shall  within  one  year  of  his 
appointment  have  been  a  director,  or  have  held  any  office  of  trust  or  profit  under 
any  railway  company. 

VI.  And  be  it  enacted.  That  every  person  wilfully  obstructing  any  person, 
duly  authorized  as  aforesaid,  in  the  execution  of  his  duty,  shall,  on  conviction 
before  a  Justice  of  the  Peace  having  jurisdiction  in  the  place  where  the  offence 
shall  have  been  committed,  forfeit  and  pay  for  every  such  offence  any  sum  not 
exceeding  ten  pounds  ;  and  on  default  of  payment  of  any  penalty  so  adjudged, 
immediately  or  within  such  time  as  the  said  Justice  of  the  Peace  shall  appoint, 
the  same  Justice,  or  any  other  Justice  having  jurisdiction  in  the  place  where  the 
offender  shall  be  or  reside,  may  commit  the  offender  to  prison  for  any  period  not 
exceeding  three  calendar  months  ;  such  commitment  to  be  determined  on  pay- 
ment of  the  amount  of  the  penalty  ;  and  every  such  penalty  shall  be  returned 
to  the  next  .ensuing  Court  of  Quarter  Sessions  in  the  usual  manner. 

VII.  And  whereas  many  railway  companies  are  or  may  hereafter  be  em- 
powered by  Act  of  Parliament  to  make  bye-laws,  orders,  rules,  pr  regulations, 
and  to  impose  penalties  for  the  enforcement  thereof,  upon  persons  other  than  the 
servants  of  the  said  companies,  and  it  is  expedient  that  such  powers  should  be 
under  proper  control;  be  it  enacted.  That  true  copies  of  all  such  bye-laws, 
orders,  rules,  and  regulations  made  under  any  such  powers  by  every  such  com- 
pany before  the  passing  of  this  Act,  certified  in  such  manner  as  the  Lords  of  the 
said  Committee  shall  from  time  to  time  direct,  shall,  within  two  calendar  months 
after  the  passing  of  this  Act,  be  laid  before  the  Lords  of  the  said  Committee ; 
and  that  every  such  bye-law,  order,  rule,  or  regulation,  not  so  laid  before  the 
Lords  of  the  said  Committee  within  the  aforesaid  period,  shall,  from  and  after 
that  period,  cease  to  have  any  force  or  effect,  saving  in  so  far  as  any  penalty  may 
have  been  then  already  incurred  under  the  same. 

VIII.  And  be  it  enacted.  That  no  such  bye-law,  order,  rule,  or  regulation 
made  under  any  such  power,  and  which  shall  not  be  in  force  at  the  time  of  the 
passing  of  this  Act,  and  no  order,  rule,  or  regulation  annulling  any  such  existing 
bye-law,  rule,  order,  or  regulation  which  shall  be.  made  after  the  passing  of  this 
Act,  shall  have  any  force  or  effect  until  two  calendar  months  after  a  true  copy 
of  such  bye-law,  order,  rule,  or  regulation,  certified  as  aforesaid,  shall  have  been 
laid  before  the  Lords  of  the  said  Committee,  unless  the  Lords  of  the  said  Com- 
mittee shall,  before  such  period,  signify  their  approbation  thereof. 

IX.  And  be  it  enacted.  That  it  shall  be  lawfid  for  the  Lords  of  the  said 
Committee,  at  any  time  either  before  or  after  any  bye-law,  order,  rule,  or  regu- 
lation shall  have  been  laid  before  them  as  aforesaid  shall  have  come  into  opera- 
tion, to  notify  to  the  company  who  shall  have  made  the  same  their  disallowance 
thereof,  and,  in  case  the  same  shall  be  in  force  at  the  time  of  such  disallowance, 
the  time  at  which  the  same  shall  cease  to  be  in  force ;  and  no  bye-law,  order,  rule, 
or  regulation  which  shall  be  so  disallowed  shall  have  any  force  or  effect  whatsoever, 
or,  if  it  shall  be  in  force  at  the  time  of  such  disallowance,  it  shall  cease  to  have 
any  force  or  effect  at  the  time  Umited  m  the  notice  of  such  disallowance,  savmg 
m  so  far  as  any  penalty  may  have  been  then  already  mcurred  under  the  same. 
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X.  And  be  it  enacted,  That  so  much  of  every  clause,  provision,  and  enactment 
in  any  Act  of  Parliament  heretofore  passed  as  may  require  the  approval  or  con- 
currence of  any  Jiistice  of  the  Peace,  Court  of  Quarter  Sessions,  cr  other  person  or 
persons,  other  than  members  of  the  said  companies,  to  give  validity  to  any  bye- 
laws,  orders,  rules,  or  regulations  made  by  any  such  company,  shall  be  repealed. 

XL  And  be  it  enacted,  That  whenever  it  shall  appear  to  the  Lords  of  the  said 
Committee  that  any  of  the  provisions  of  the  several  Acts  of  Parliament  regulating 
any  of  the  said  companies,  or  the  provisions  of  this  Act,  have  not  been  complied 
with  on  the  part  of  any  of  the  said  companies,  or  any  of  their  officers,  and  that 
it  would  be  for  the  public  advantage  that  the  due  performance  of  the  same  should 
be  enforced,  the  Lords  of  the  said  Committee  shall  certify  the  same  to  her  Majesty's 
Attorney-General  for  England  or  Ireland,  or  to  the  Lord  Advocate  for  Scotland, 
as  the  case  may  require;  and  thereupon  the  said  Attorney- General  or  Lord  Advo- 
cate shall,  by  information,  or  by  action,  bill,  plaint,  suit  at  law  or  in  equity,  or 
other  legal  proceeding,  as  the  case  may  require,  proceed  to  recover  such  penalties 
and  forfeitures,  or  otherwise  to  enforce  the  due  performance  of  the  said  provisions, 
by  such  means  as  any  person  aggrieved  by  such  non-compliance,  or  otherwise 
authorized  to  sue  for  such  penalties,  might  employ  under  the  provisions  of  the  said 
Acts :  Provided  always,  that  no  such  certificate  as  aforesaid  shall  be  given  by  the 
Lords  of  the  said  Committee  until  twenty-one  days  after  they  shall  have  given 
notice  of  their  intention  to  give  the  same  to  the  company  against  or  in  relation  to 
whom  they  shall  intend  to  give  the  same. 

XII.  And  be  it  enacted.  That  no  legal  proceedings  shall  be  commenced  under 
the  authority  of  the  Lords  of  the  said  Committee  against  any  railway  company 
for  any  offence  against  this  Act,  or  any  of  the  several  Acts  of  Parhament  relating 
to  railways,  except  upon  such  certificate  of  the  Lords  of  the  said  Committee  as 
aforesaid,  and  within  one  year  after  such  offence  shall  have  been  committed. 

XIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  officer  or  agent  of 
any  railway  company,  or  for  any  special  constable  duly  appointed,  and  aJl  such 
persons  as  they  may  caU  to  their  assistance,  to  seize  and  detain  any  engine- 
driver,  guard,  porter,  or  other  servant  in  the  employ  of  such  company  who  shall 
be  found  drunk  while  employed  upon  the  railway,  or  commit  any  offence  against 
any  of  the  bye-laws,  rules,  or  regulations  of  such  company,  or  shall  wilfuUy, 
maliciously,  or  negligently  do  or  omit  to  do  any  act  whereby  the  life,  or  limb  of 
any  person  passing  along  or  being  upon  the  railway  belonging  to  such  company, 
or  the  works  thereof  respectively,  shall  be  or  might  be  injured  or  endangered, 
or  whereby  the  passage  of  any  of  the  engines,  carriages,  or  trains  shall  be  or 
might  be  obstructed  or  impeded,  and  to  convey  such  engine-driver,  guard, 
porter,  or  other  servant  so  offending,  or  any  person  counseUing,  aiding,  or  assist- 
ing in  such  offence,  with  all  convenient  despatch,  before  some  Justice  of  the  Peace 
for  the  place  within  which  such  offence  shall  be  committed,  without  any  other 
warrant  or  authority  than  this  Act ;  and  every  such  person  so  offending,  and 
every  person  counselling,  aiding,  or  assisting  therein  as  aforesaid,  shall,  when 
convicted  before  such  Justice  as  aforesaid  (who  is  hereby  authorized  and  required, 
upon  complaint  to  him  made,  upon  oath,  without  information  in  writing,  to  take 
cognizance  thereof,  and  to  act  summarily  in  the  premises),  in  the  discretion  of 
such  Justice,  be  imprisoned,  with  or  without  hard  labour,  for  any  term  not  exceed- 
ing two  calendar  months,  or,  in  the  like  discretion  of  such  Justice,  shall  for  every 
such  offence  forfeit  to  her  Majesty  any  sum  not  exceeding  ten  pounds,  and  in 
defa^ilt  of  payment  thereof  shall  be  imprisoned,  with  or  without  hard  labour  as 
aforesaid,  for  such  period,  not  exceeding  two  calendar  months,  as  such  Justice 
shall  appoint ;  such  commitment  to  be  determined  on  payment  of  the  amount 
of  the  penalty ;  and  every  such  penalty  shall  be  returned  to  the  next  ensuing 
Coxart  of  Quarter  Sessions  in  the  usual  manner. 

XIV.  Provided  always,  and  be  it  enacted,  That  (if  upon  the  hearing  of  any 
such  complaint  he  shall  think  fit)  it  shall  be  lawful  for  such  Justice,  instead  of 
deciding  upon  the  matter  of  complaint  summarily,  to  commit  the  person  or 
persons  charged  with  such  offence  for  trial  for  the  same  at  the  Quarter  Sessions 
for  the  county  or  place  wherein  such  offence  shall  have  been  committed,  and  to 
order  that  any  such  person  so  committed  shall  be  imprisoned  and  detained  in 
any  of  her  Majesty's  gaols  or  houses  of  correction  in  the  said  county  or  place  in 
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the  meantime,  or  to  take  bail  for  his  appearance,  with  or  without  sureties,  in  hia 
discretion ;  and  every  such  person  so  offending,  and  convicted  before  such  Court 
of  Quarter  Sessions  as  aforesaid  (which  said  Court  is  hereby  required  to  take 
cognizance  of  and  hear  and  determine  such  complaint),  shall  be  liable,  in  the 
discretion  of  such  Court,  to  be  imprisoned,  with  or  without  hard  labour,  for  any 
term  not  exceeding  two  years. 

XV.  And  he  it  enacted,  That  from  and  after  the  passing  of  this  Act  every 
person  who  shall  wilfully  do  or  cause  to  be  done  anything  in  such  manner  as  to 
obstruct  any  engine  or  carriage  using  any  railway,  or  to  endanger  the  safety  of 
persons  conveyed  in  or  upon  the  same,  or  shall  aid  or  assist  therein,  shall  be  guilty 
of  a  misdemeanour,  -and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court  before  which  he  shall  have  been  convicted,  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceeding  two  years. 

XVI.  And  be  it  enacted,  That  if  any  person  shall  wiHully  obstruct  or  impede 
any  officer  or  agent  of  any  railway  company  in  the  execution  of  his  duty  upon 
any  railway,  or  upon  or  in  any  of  the  stations  or  other  works  or  premises  con- 
nected therewith,  or  if  any  person  shall  wilfully  trespass  upon  any  railway,  or 
any  of  the  stations  or  other  works  or  premises  connected  therewith,  and  shall 
refuse  to  quit  the  same  upon  request  to  him  made  by  any  officer  or  agent  of 
the  said  company,  every  such  person  so  offending,  and  all  others  aiding  or 
assisting  therein,  shall  and  may  be  seized  and  detained  by  any  such  officer  or 
agent,  or  any  person  whom  he  may  call  to  his  assistance,  until  such  offender  or 
^offenders  can  be  conveniently  taken  before  some  Justice  of  the  Peace  for  the 
county  or  place  wherein  such  offence  shall  be  committed,  and  when  convicted 
before  such  Justice  as  aforesaid  (who  is  hereby  authorized  and  required,  upon 
complaint  to  him  upon  oath,  to  take  cognizance  thereof,  and  to  act  summarily 
in  the  premises),  shall,  in  the  discretion  -of  such  Justice,  forfeit  to  her  Majesty 
any  sum  not  exceeding  five  pounds,  and  in  default  of  payment  thereof  shall 
or  may  be  imprisoned  for  any  term  not  exceeding  two  calendar  months,  such 
imprisonment  to  be  determined  on  payment  of  the  amount  of  the  penalty. 

XVII.  And  be  it  enacted,  That  no  proceeding  to  be  had  and  taken  in  pur- 
suance of  this  Act  shall  be  quashed  or  vacated  for  want  of  form,  or  be  removed 
by  certiorari,  or  by  any  other  writ  or  process  whatsoever,  into  any  of  her 
Majesty's  Courts  of  Eecord  at  Westminster  or  elsewhere,  any  law  or  statute  to 
the  contrary  notwithstanding. 

XVIII.  And  whereas  many  railway  companies  are  hoimd,  by  the  provisions 
of  the  Acts  of  Parhament  by  which  they  are  incorporated  or  regulated,  to  make, 
at  the  expense  of  the  owner  or  occupier  of  lands  adjoining  the  railway,  openings 
in  the  ledges  or  flanches  thereof  (except  at  certain  places  on  such  railway  in  the 
said  Acts  specified),  for  effecting  communications  between  such  railway  and  any 
collateral  or  branch  railway  to  be  laid  down  over  such  lands,  and  any  disagree- 
ment, or  difference  which  shall  arise  as  to  the  proper  places  for  making  any  such 
openings  in  the  ledges  or  flanches  is  by  such  Acts  directed  to  be  referred  to  the 
decision  of  any  two  Jiistioes  of  the  Peace  within  their  respective  jurisdictions : 
And  whereas  it  is  expedient  that  so  much  of  every  clause,  provision,  and  enact- 
ment in  any  Act  of  Parliament  heretofore  passed,  as  gives  to  any  Justice  or 
Justices  the  power  of  hearing  or  deciding  upon  any  such  disagreement  or  differ- 
ence as  to  the  proper  places  for  any  such  openings  in  the  ledges  or  flanches  of 
any  railway,  should  be  repealed;  be  it  therefore  enacted,  That  so  much  of  every 
such  clause,  provision,  and  enactment  as  aforesaid  shall  be  repealed. 

XIX.  And  be  it  enacted,  That  in  case  any  disagreement  or  difference  shall 
arise  between  any  such  owner  or  occupier,  or  other  persons,  and  any  railway 
company,  as  to  the  proper  places  for  any  such  openings  in  the  ledges  or  flanches 
of  any  railway  (except  at  such  places  as  aforesaid),  for  the  purpose  of  such 
communication,  then  the  same  shall  be  left  to  the  decision  of  the  liOrds  of  the 
said  Committee,  who  are  hereby  empowered  to  hear  and  determine  the  same  in 
such  way  as  they  shall  think  fit,  and  their  determination  shall  be  binding  on  all 
parties. 

XX.  And  be  it  enacted.  That  all  notices,  returns,  and  other  documents 
required  by  this  Act  to  be  given  to  or  laid  before  the  Lords  of  the  said  Com- 
mittee shall  be  deUvered  at  or  sent  by  the  post  to  the  office  of  the  Lords  of  the 
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said  Committee ;  and  all  notices,  appointments,  requisitions,  certificates,  or  other 
documents  in  writing,  signed  "by  one  of  the  secretaries  of  the  said  Committee,  or 
by  some  officer  appointed  for  that  purpose  by  the  Lords  of  the  said  Committee, 
and  purporting  to  be  made  by  the  Lords  of  the  said  Conmdttee,  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  have  been  made  by  the  Lords  of  the  said 
Committee ;  and  service  of  the  same  upon  any  one  or  more  of  the  directors  of 
any  railway  company,  or  on  the  secretary  or  clerk  of  the  said  company,  or  by 
leaving  the  same  with  the  clerk  or  officer  at  one  of  the  stations  belonging  to  the 
said  company,  shall  be  deemed  good  service  upon  the  said  company. 

XXL  And  be  it  enacted.  That  wherever  the  word  'railway'  ia  used  in  this 
Act  it  shall  be  construed  to  extend  to  all  railways  constructed  under  the  powers 
of  any  Act  of  Parliament,  and  intended  for  the  conveyance  of  passengers  in 
or  upon  carriages  drawn  or  impelled  by  the  power  of  steam  or  by  any  other 
mechanical  power ;  and  wherever  the  word  '  company'  is  used  ia  this  Act  it  shall 
be  construed  to  extend  to  and  include  the  proprietors  for  the  time  being  of  any 
such  railway,  whether  a  body  corporate  or  individuals,  and  their  lessees,  execu- 
tors, administrators,  and  assigns,  unless  the  subject  or  context  be  repugnant  to 
such  construction. 

XXII.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by 
any  Act  to  be  passed  in  the  present  session  of  Parliament. 
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5  AND  6  Vict.  C.  55. — An  Act  for  the  tetter  Regulation  of  Railways,  and  for  the 
Conveyance  of  Troops. — \%Qth  July  1842.] 

Whereas  by  an  Act  passed  in  the  third  and  fourth  years  of  the  reign  of  her 
present  Majesty,  intituled  An  Act  for  regulating  Railways,  provision  was  made 
for  the  supervision  of  railways :  And  whereas  it  is  expedient  for  the  safety  of 
the  public  to  make  further  provision  for  that  purpose  ;  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  'That  this  Act  shall  come  into 
operation  on  the  passing  thereof. 

II.  And  be  it  enacted.  That  the  provisions  of  the  said  recited  Act  and  of  this 
Act  shall  be  construed  together  as  one  Act,  except  so  far  as  the  provisions  of  the 
said  recited  Act  are  hereby  repealed,  or  shall  be  inconsistent  with  the  provisions 
of  this  Act. 

III.  And  whereas  by  the  said  recited  Act  it  is  enacted,  that  after  two  months 
from  the  passing  of  the  said  recited  Act  no  railway,  or  portion  of  any  railway, 
shall  be  opened  for  the  pubhc  conveyance  of  passengers  or  goods  until  one  calen- 
dar month  after  notice  in  writing  of  the  intention  of  opening  the  same  shall  have 
been  given,  by  the  company  to  whom  such  railway  shall  belong,  to  the  Lords  of 
the  Committee  of  her  Majesty's  Privy  Council  appointed  for  trade  and  foreign 
plantations :  And  whereas  by  the  said  recited  Act  it  is  also  enacted,  that  if  any 
railway  or  portion  of  any  railway  shall  be  opened  without  due  notice  as  afore- 
said, the  company  to  whom  such  railway  shall  belong  shall  forfeit  to  her  Majesty 
the  sum  of  twenty  pounds  for  every  day  during  which  the  same  shall  continue 
open,  until  the  expiration  of  one  calendar  month  after  the  company  shall  have 
given  the  like  notice  as  is  hereinbefore  required  before  the  opening  of  the  rail- 
way, and  any  such  penalty  may  be  recovered  in  any  of  her  Majesty's  Courts  of 
Record  ;  be  it  enacted,  That  the  said  recited  provisions  of  the  said  Act  shall  be 
and  they  are  hereby  repealed. 

IV.  And  be  it  enacted.  That  no  railway  or  portion  of  any  railway  shall  be 
opened  for  the  public  conveyance  of  passengers  until  one  calendar  month  after 
notice  in  writing  of  the  intention  of  opening  the  same  shall  have  been  given,  by 
the  company  to  whom  such  railway  shall  belong,  to  the  Lords  of  the  Committee 
of  her  Majesty's  Privy  Council  appointed  for  trade  and  foreign  plantations,  and 
until  ten  days  after  notice  in  writing  shall  have  been  given  by  the  said  company 
to  the  Lords  of  the  said  Committee  of  the  time  when  the  said  railway  or  portion 
of  railway  will  be,  in  their  opioion,  sufficiently  completed  for  the  safe  convey- 
ance of  passengers,  and  ready  for  iaspection. 
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V.  And  be  it  enacted,  That  if  any  rail-way  or  portion  of  any  railway  shall  be 
opened  without  such  notice  as  aforesaid,  the  company  to  whom  such  railway 
shall  belong  shall  forfeit  to  her  Majesty  the  sum  of  twenty  pounds  for  every  day 
during  which  the  same  shall  continue  open  until  the  said  notices  shall  have  been 
duly  given  and  shall  have  expired  ;  and  every  such  penalty  may  be  recovered  in 
any  of  her  Majesty's  Courts  of  Record,  or  in  the  Court  of  Session  or  m  any  of 
the  Sheriffs  Courts  in  Scotland. 

VI.  And  be  it  enacted.  That  if  the  officer  or  officers  appointed  by  the  Lords 
of  the  said  Committee  to  inspect  any  such  railway  or  portion  of  railway  shall, 
after  inspection  thereof,  report  in  writing  to  the  Lords  of  the  said  Committee 
that,  in  his  or  their  opinion,  the  opening  of  the  same  would  be  attended  with 
danger  to  the  pubhc  using  the  same,  by  reason  of  the  incompleteness  of  the 
works  or  permanent  way,  or  the  insufficiency  of  the  establishment  for  working 
such  railway,  together  with  the  grounds  of  such  opinion,  it  shall  be  lawful  for 
the  Lords  of  the  said  Committee,  and  so  from  time  to  time,  as  often  as  such 
officers  shall  after  further  inspection  thereof  so  report,  to  order  and  direct  the 
company  to  whom  such  railway  shall  belong  to  postpone  such  opening  for  any 
period  not  exceeding  one  calendar  month  at  any  one  time,  until  it  shall  appear 
to  the  Lords  of  the  said  Committee  that  such  opening  may  take  place  without 
danger  to  the  public ;  and  if  any  such  railway  or  any  portion  thereof  shall  be 
opened  contrary  to  any  such  order  and  direction  of  the  Lords  of  the  said  Com- 
mittee, the  company  to  whom  such  railway  shall  belong  shall  forfeit  to  her 
Majesty  the  sum  of  twenty  pounds  for  every  day  during  which  the  same  shall 
continue  open  contrary  to  such  order  and  direction  ;  and  any  such  penalty  may 
be  recovered  in  any  of  her  Majesty's  Courts  of  Record,  or  in  the  Court  of  Ses- 
sion or  in  any  of  the  Sheriffs  Courts  in  Scotland :  Provided  always,  that  no  such 
order  as  aforesaid  shall  be  binding  upon  any  railway  company  unless  therewith 
shall  be  dehvered  to  the  said  company  a  copy  of  the  report  of  the  officer  or 
officers  on  which  such  order  shall  be  founded. 

VII.  And  be  it  enacted.  That  every  railway  company  shall,  within  forty-eight 
hours  after  the  occurrence  upon  the  railway  belonging  to  such  company  of  any 
accident  attended  with  serious  personal  injury  to  the  pubUc  using  the  same,  give 
notice  thereof  to  the  Lords  of  the  said  Committee ;  and  if  any  company  shall 
wilfully  omit  to  give  such  notice  every  such  company  shall  forfeit  to  her  Majesty 
the  sum  of  five  pounds  for  every  day  during  which  the  omission  to  give  the 
same  shall  continue  ;  and  every  such  penalty  may  be  recovered  in  any  of  her 
Majesty's  Courts  of  Record,  or  in  the  Court  of  Session  or  in  any  of  the  Sheriffs 
Courts  in  Scotland. 

VIII.  And  be  it  enacted,  That  the  Lords  of  the  said  Committee  may  order  and 
difeot  any  railway  company  to  make  up  and  deliver,  to  them  retm-ns  of  serious 
accidents  occurring  in  the  course  of  the  public  traffic  upon  the  railway  belong- 
ing to  such  company,  whether  attended  with  personal  injury  or  not,  in  such 
form  and  manner  as  the  Lords  of  the  said  Committee  shall  deem  necessary  and 
require  for  their  information  with  a  view  to  the  pubhc  safety ;  and  if  any  such 
returns  shall  not  be  so  delivered  within  fourteen  days  after  the  same  shall  have 
been  required,  every  such  company  shall  forfeit  to  her  Majesty  the  sum  of  five 
pounds  for  every  day  during  which  the  said  company  shall  neglect  to  deliver  the 
same  ;  and  every  such  penalty  may  be  recovered  in  any  of  her  Majesty's  Courts 
of  Record,  or  in  the  Court  of  Session  or  in  any  of  the  Sheriffs  Courts  in  Scot- 
land :  Provided  always,  that  aU  such  returns  shall  be  privileged  communications, 
and  shall  not  be  evidence  in  any  court  whatsoever. 

IX.  And  whereas  by  an  Act  passed  in  the  second  and  third  years  of  her 
present  Majesty,  and  intituled  An  Act  to  amend  an  Act  of  the  Fifth  and  Sixth 
Years  of  his  late  Majesty  King  William  the  Fourth  relating  to  Highways,  it  was 
enacted,  that  whenever  a  railway  crosses  or  shall  hereafter  cross  any  turnpike 
road,  or  any  other  highway  or  statute  labour  road  for  carts  or  carriages  in  Great 
Britain,  the  proprietors  or  directors  of  the  said  railway  shall  make  and  maintain 
good  and  sufficient  gates  across  each  end  of  such  turnpike  or  other  road  at  each 
end  of  the  said  crossings,  and  shall  employ  good  and  proper  persons  to  open  and 
shut  such  gates,  so  that  the  persons,  carts,  or  carriages  passing  along  such  turn- 
pike or  other  road  shall  not  be  exposed  to  any  danger  or  damage  by  the  passing 
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of  any  caariages  or  engines  along  the  said  railway :  And  whereas  by  the  Acts 
relating  to  certain  railways  it  is  provided  that  such  gates  shall  be  kept  constantly 
closed  across  the  railway,  except  during  the  time  when  carriages  or  engines  pass- 
ing along  the  railway  shall  have  to  cross  such  turnpike  or  other  road :  And 
whereas  experience  has  shown  that  it  is  more  conducive  to  "safety  that  such  gates 
should  be  kept  closed  across  the  turnpike  or  other  road  instead  of  across  the 
railway  ;  be  it  therefore  enacted,  That  notwithstanding  anything  to  the  contrary 
contained  in  any  Act  of  Parliament  heretofore  passed,  such  gates  shall  be  kept 
constantly  closed  across  each  end  of  such  turnpike  or  other  roads,  in  Meu  of 
across  the  railway,  except  during  the  time  when  horses,  cattle,  carts,  or  car- 
riages passing  along  such  turnpike  or  other  road  shaU  have  to  cross  such  railway  ; 
and  such  gates  shall  be  of  such  dimensions  and  so  constructed  as,  when  closed 
across  the  ends  of  such  turnpike  or  other  roads,  to  fence  in  the  railway,  and  pre- 
vent cattle  or  horses  passing  along  the  road  from  entering  upon  the  railway 
while  the  gates  are  closed  :  Provided  always,  that  it  shall  be  lawful  for  the  Lords 
of  the  said  Committee,  in  any  case  in  which  they  are  satisfied  that  it  wiU  be 
more  conducive  for  the  public  safety  that  the  gates  at  any  level  crossing  over 
any  such  turnpike  or  other  road  should  be  kept  closed  across  the  railway,  to 
order  and  direct  that  such  gates  shall  be  kept  so  closed,  instead  of  across  the 
road ;  and  such  order  of  the  Lords  of  the  said  Committee  shall  be  a  sufficient 
authority  for  the  directors  or  proprietors  of  any  railway  company  to  whom  such 
order  is  addressed  for  keeping  such  gates  closed,  in  the  manner  directed  by  the 
Lords  of  the  said  Committee. 

X.  And  whereas  it  is  expedient  that  further  provision  be  made  for  the  safety 
of  the  public  in  respect  of  the  fences  of  railways  ;  be  it  enacted.  That  all  rail- 
way companies  shall  be  under  the  same  liability  of  obligation  to  erect,  and  to 
maintain  and  repair,  good  and  sufficient  fences  throughout  the  whole  of  their 
respective  lines,  as  they  would  have  been  if  every  part  of  such  fences  had  been 
originally  ordered  to  be  made  under  an  order  of  Justices  by  virtue  of  the  provi- 
sions to  that  effect  in  the  Acts  of  Parliament  relating  to  such  railways  respectively. 

XL  And  be  it  enacted,  That  where  two  or  more  railway  companies  whose 
railways  have  a  common  terminus  or  a  portion  of  the  same  line  of  rails  in  com- 
mon, or  which  form  separate  portions  of  one  continued  line  of  railway  communi- 
cation, shall  not  be  able  to  agree  tipon  arrangements  for  conducting  at  such 
common  terminus,  or  at  the  point  of  junction  between  them,  their  joint  traffic 
with  safety  to  the  public,  it  shall  be  lawful  for  the  Lords  of  the  said  Committee, 
upon  the  application  of  either  of  the  parties,  to  decide  the  questions  in  dispute 
between  them,  so  far  as  the  same  relate  to  the  safety  of  the  pubhc,  and  to  order 
and  determine  whether  the  whole  or  what  proportion  of  the  expenses  attending 
on  such  arrangements  shall  be  borne  by  either  of  the  parties  respectively  ;  and 
if  any  railway  company  shall  refuse  or  wilfully  neglect  to  obey  any  such  order 
made  upon  or  against  such  company  by  the  Lords  of  the  said  Committee  pur- 
suant to  this  provision,  such  company  shall  forfeit  to  her  Majesty  the  sum  of 
twenty  pounds  per  day  for  every  day  during  which  such  refusal  or  neglect  shall 
continue  ;  and  every  such  penalty  may  be  recovered  in  any  of  her  Majesty's 
Courts  of  Record,  or  in  the  Court  of  Session  or  in  any  of  the  Sheriffs  Courts  in 
Scotland. 

XII.  And  whereas  powers  of  laying  down  branch  lines  opening  into  the 
ledges  or  flanches  of  main  lines  of  railway,  and  of  entering  upon  and  passing 
along  such  main  fines  with  carriages  and  waggons  drawn  by  locomotive  engines, 
or  by  other  mechanical  or  animal  power,  and  also  powers  to  form  roads  or  rail- 
ways across  existing  railways  on  a  level,  have  been  given  by  various  Acts  rela- 
tive to  railways  to  the  owners  or  occupiers  of  lands  adjoining  the  railway,  and 
to  other  persons  with  their  consent :  And  whereas  experience  has  shown  that 
the  exercise  of  such  powers  without  limitation  would  in  many  cases  be  attended 
with  danger  to  the  pubHc  using  such  railway  ;  be  it  therefore  enacted.  That  if, 
in  the  case  of  any  railway  on  which  passengers  are  conveyed  by  steam  or  other 
mechanical  power,  it  shall  appear  to  the  Lords  of  the  said  Committee  that  such 
power  as  aforesaid  cannot  be  so  exercised  without  seriously  endangering  the 
pubfic  safety,  and  that  an  arrangement  may  be  made  with  a  due  regard  to 
existing  rights  of  property,  it  shall  be  lawful  for  the  Lords  of  the  said  Committee  to 
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order  and  direct  that  such  powers  shall  only  be  exercised  subject  to  such  condi- 
tions as  the  Lords  of  the  said  Committee  shall  direct :  Provided  always,  that  no 
railway  shall  be  considered  a  passenger  railway  if  two-thirds  or  more  of  the 
gross  annual  revenue  of  such  railway  shall  be  derived  from  the  carriage  thereon 
of  coals,  ironstone,  or  other  metals  or  minerals. 

XIII.  And  whereas  in  many  cases  railways  have  been  made  to  cross  turn- 
pike roads,  highways,  and  private  roads  and  tramways  on  the  level,  and  the 
companies  to  whom  such  railways  belong  would  in  some  cases  be  willing,  at 
their  o-wn  expense,  to  carry  such  roads  and  tramways  over  or  under  such  rail- 
ways by  means  of  a  bridge  or  archway  for  the  greater  safety  of  the  public,  but 
have  no  authority  so  to  do  :  And  whereas  it  would  promote  the  public  safety  if 
railway  companies  were  enabled,  under  the  sanction  and  authority  of  the  Lords 
of  the  said  Committee,  to  substitute  bridges  or  archways  for  such  level  crossings 
as  aforesaid  ;  be  it  therefore  enacted.  That  in  aU  cases  where  any  railway  com- 
pany shall  be  willing,  at  their  own  expense,  to  carry  any  timipike  road,  high- 
way, or  private  road  or  tramway  over  or  under  their  railway  by  means  of  a 
bridge  or  arch  in  hen  of  crossing  the  same  on  the  level,  it  shall  be  lawful  for  the 
Lords  of  the  said  Committee,  on  the  application  of  the  said  company,  and  after 
hearing  the  several  parties  interested,  if  it  shall  appear  to  the  Lords  of  the  said 
Committee  that  such  level  crossing  endangers  the  public  safety,  and  that  the 
proposal  of  the  company  does  not  involve  any  violation  of  existing  rights  or 
interests  without  adequate  compensation,  to  give  the  said  company  full  power 
and  authority  for  removing  the  danger  at  their  own  expense,  either  by  bmlding 
a  bridge,  or  by  such  other  arrangement  as  the  natou'e  of  the  case  shall  require, 
subject  to  such  conditions  as  the  Lords  of  the  said  Committee  shall  direct. 

XIV.  And  whereas  it  is  essential  for  the  pubHc  safety,  and  also  for  the 
proper  maintenance  of  railways  in  a  state  of  eflEiciency  for  the  pubhc  service, 
that  railway  companies  shoidd  have  the  power,  in  case  of  accidents  or  slips  hap- 
pening or  being  apprehended  to  their  cuttings  and  embankments  or  other  works, 
to  enter  upon  the  lands  adjoining  their  respective  railways,  for  the  purpose  of 
repairing  or  renewing  the  same,  and  to  do  such  works  as  may  be  necessary  for 
the  purpose  ;  be  it  therefore  enacted.  That  it  shall  be  lawful  for  the  Lords  of 
the  said  Committee  to  empower  any  railway  company,  in  case  of  any  accident 
or  slip  happening  or  being  apprehended  to  any  cutting,  embankment,  or  other 
work  belonging  to  them,  to  enter  upon  any  lands  adjoining  their  railway  for  the 
purpose  of  repairing  or  preventing  such  accident,  and  to  do  such  works  as  may 
be  necessary  for  the  purpose  :  Provided  always,  that  ui  case  of  necessity  it  shall 
be  lawful  for  any  railway  company  to  enter  upon  such  lands  and  do  such  works 
as  aforesaid,  without  having  obtained  the  previous  sanction  of  the  Lords  of  the 
said  Committee ;  but  in  every  such  case  such  railway  company  shall,  within 
forty-eight  hours  after  such  entry,  make  a  report  to  the  Lords  of  the  said  Com- 
mittee, specifying  the  nature  of  such  accident  or  apprehended  accident,  and  of 
the  works  necessary  to  be  done,  and  such  powers  shall  cease  and  determine  if 
the  Lords  of  the  said  Committee  shall,  after  considering  the  said  report,  certify 
that  their  exercise  is  not  necessary  for  the  pubhc  safety :  Provided  also,  that 
such  works  shall  be  as  little  injurious  to  the  said  adjoining  lands  as  the  nature  of 
the  accident  or  apprehended  accident  will  admit  of,  and  shall  be  executed  with 
all  possible  despatch ;  and  fuU  compensation  shall  be  made  to  the  owners  and 
occupiers  of  such  lands  for  the  loss  or  injury  or  inconvenience  sustained  by  them 
respectively  by  reason  of  such  works,  the  amount  of  which  compensation,  in  case 
of  any  dispute  about  the  same,  shall  be  settled  in  the  same  manner  as  cases  of 
disputed  compensation  are  directed  to  be  settled  by  the  Acts  relating  to  the 
railway  on  which  such  works  may  become  necessary  :  Provided  always,  that  no 
land  shall  be  taken  permanently  by  any  railway  company  for  such  works  with- 
out a  certificate  from  the  Lords  of  the  said  Committee  as  hereinafter  described. 

XV.  And  whereas  by  various  Acts  relating  to  railways  compulsory  powers 
are  given  to  railway  companies  of  piu-chasing  and  taking  lands  for  the  construc- 
tion of  such  railways,  and  it  is  provided  that  such  compulsory  powers  shall  not 
be  exercised  after  the  expiration  of  certain  Hmited  periods  from  the  passing  of 
the  said  Acts  :  And  whereas  it  is  sometimes  found  necessary  for  the  pubhc  s&ty 
that  additional  land  should  be  taken  after  the  expiration  of  such  periods  for  the 
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purpose  of  giving  increased  width  to  the  embankments  and  inclination  to  the 
slopes  of  railways,  or  for  making  approaches  to  bridges  or  archways,  or  for 
doing  such  works  for  the  repair  or  prevention  of  accidents  as  are  hereinbefore 
described  ;  be  it  therefore  enacted,  That,  in  every  case  in  which  the  Lords  of 
the  said  Committee  shall  certify  that  the  public  safety  requires  additional  land  to 
be  taken  by  any  railway  company  for  such  purposes  as  aforesaid,  the  compul- 
sory powers  of  purchasing  and  taking  land  contained  in  the  Act  or  Acts  of  such 
railway  company,  together  with  aU  the  clauses  and  provisions  relative  thereto, 
shall,  as  regards  such  portion  or  portions  of  land  as  are  mentioned  in  the  certifi- 
cate of  the  Lords  of  the  said  Committee,  revive  and  be  in  full  force  for  such 
further  period  as  shall  be  mentioned  in  such  certificate  :  Provided  always,  that 
any  railway  company  applying  to  the  Lords  of  the  said  Committee  for  any  such 
certificate  shall  give  fourteen  d.ays  notice  in  writing,  in  the  manner  prescribed 
by  the  Act  or  Acts  of  such  company  for  serving  notices  on  landowners,  of  their 
intention  to  make  such  appHoation  to  all  the  parties  interested  in  such  lands,  or 
such  of  them  as  shall  be  known  to  the  company,  and  shaU  state  in  such  notice 
the  particulars  of  the  lands  required  ;  and  if  any  of  such  parties  interested  shall 
apply  within  the  said  period  of  fourteen  days  to  the  Lords  of  the  said  Com- 
mittee, such  party  shall  be  heard  by  them  before  any  such  certificate  is  given  : 
Provided  also,  that  where  any  such  appKoation  shall  have  been  made  by  any 
railway  company  to  the  Lords  of  the  said  Committee,  upon  which  appUcation 
any  such  certificate  shall  have  been  refused,  the  directors  of  such  raQway  com- 
pany shall,  if  required  by  the  Lords  of  the  said  Committee,  repay  to  the  party 
resisting  such  apphcation  any  expenses  which  he  or  they  may  have  incurred  in 
resisting  such  apphcation. 

XVL  And  whereas  by  various  Acts  relating  to  railways  it  is  enacted,  that 
no  carriage  or  waggon  shall  carry  or  bear  at  any  one  time  upon  the  railway 
(including  the  weight  of  such  caixiage)  more  than  four  tons,  and  experience  has 
shown  that  it  is  in  many  cases  more  conduoivei:o  safety  to  use  a  heavier  descrip- 
tion of  carriage  or  waggon  upon  raflways  than  was  originally  contemplated  ;  be 
it  therefore  enacted.  That  every  provision  contained  in  any  such  Act  or  Acts 
respectively  hmiting  the  weight  to  be  carried  or  borne  at  any  one  time  in  any 
carriage  or  waggon  upon  any  railway  (including  the  weight  of  such  carriage  or 
waggon)  to  four  tons  shall  be  and  the  same  is  hereby  repealed,  and  that,  not- 
withstanding anything  in  any  Act  contained,  it  shall  be  lawful  for  any  railway 
company  to  use  and  to  permit  to  be  used  upon  any  railway  carriages  or  waggons 
carrying  or  bearing  (iacluding  the  weight  of  such  carriage)  a  greater  weight 
than  four  tons,  subject  to  such  regulations  as  may  from  time  to  time  be  made 
and  be  in  force  pursuant  to  any  Act  or  Acts  of  Parhament  already  or  hereafter 
to  be  passed  in  that  behalf. 

XVIL  And  whereas  by  the  said  recited  Act  for  regulating  railways  provi- 
sion is  made  for  the  punishment  of  servants  of  railway  companies  guilty  of  mis- 
conduct, and  it  is  expedient  to  extend  such  provision;  be  it  enacted.  That  it 
shall  be  lawful  for  any  officer  or  agent  of  any  railway  company,  or  for  any 
special  constable  duly  appointed,  and  all  such  persons  as  they  may  caU  to  their 
assistance,  to  seize  and  detain  any  engine-driver,  waggon-driver,  guard,  porter, 
servant,  or  other  person  employed  by  the  said  or  by  any  other  railway  company, 
or  by  any  other  company  or  person,  in  conducting  traffic  upon  the  railway 
belonging  to  the  said  company,  or  in  repairing  and  maintaining  the  works  of 
the  said  railway,  who  shall  be  found  drunk  whQe  so  employed  upon  the  said 
railway,  who  shall  commit  any  offence  against  any  of  the  bye-laws,  rules,  or 
regulations  of  the  said  company,  or  who  shall  wilfully,  maliciously,  or  neghgently 
do  or  omit  to  do  any  act  whereby  the  life  or  limb  of  any  person  passing  along 
or  being  upon  such  railway  or  the  works  thereof  respectively  shall  be  or  might 
be  injured  or  endangered,  or  whereby  the  passage  of  any  engines,  carriages, 
or  trains  shaU  be  or  might  be  obstructed  or  impeded,  and  to  convey  such  engine- 
driver,  guard,  porter,  servant,  or  other  person  so  offending,  or  any  person  coun- 
selling, aiding,  or  assisting  in  such  offence,  with  all  convenient  despatch  before 
some  Justice  of  the  Peace  for  the  place  within  which  such  offence  shall  be  com- 
mitted, without  any  other  warrant  or  authority  than  this  Act ;  and  every  such 
person  so  offending,  and  every  person  counselling,  aiding,  or  assisting  therein,  as 
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aforesaid,  shall,  ■when  convicted  upon  the  oath  of  one  or  more  credible  witness 
or  witnesses  before  such  Justice  as  aforesaid  (who  is  hereby  authorized  and 
required,  upon  complaint  to  him  made  upon  oath,  without  information  in  writ- 
ing, to  take  cognizance  thereof,  and  to  act  summarily  in  the  premises),  in  the 
discretion  of  such  Justice,  be  imprisoned,  with  or  without  hard  labour,  for  any 
term  not  exceeding  two  calendar  months,  or,  in  the  like  discretion  of  such  Jus- 
tice, shall  for  every  such  offence  forfeit  to  her  Majesty  any  sum  not  exceeding 
ten  pounds,  and  in  default  of  payment  thereof  shall  be  imprisoned,  with  or 
without  hard  labour,  as  aforesaid,  for  such  period,  not  exceeding  two  calendar 
months,  as  such  Justice  shall  appoint,  such  commitment  to  be  determined  on 
payment  of  the  amount  of  the  penalty ;  and  every  such  penalty  shall  be 
returned  to  the  next  ensuing  Court  of  Quarter  Sessions  in  the  usual  manner. 

XVIII.  And  be  it  enacted,  That  in  aU  cases  in  which  by  the  present  or  the 
said  recited  Act  for  regulating  railways  it  is  provided  that  offenders  shall  be 
taken  before  one  or  more  Justices  of  the  Peace  for  the  place  within  which  the 
offence  was  committed,  it  shall  be  lawful,  in  case  the  offence  is  committed  in 
Scotland,  to  take  such  offenders  before  the  Sheriff  of  the  county,  or  other  magis- 
trate acting  for  the  district  within  which  such  offence  shall  be  committed,  or 
where  such  offender  shall  be  apprehended,  without  any  warrant  or  authority 
other  than  this  Act ;  and  such  Sheriff  or  magistrate  is  hereby  empowered  and 
required,  on  the  application  of  the  railway  company,  to  proceed  in  all  respects 
as  if  the  words  '  Sheriff  or  Magistrate'  had  been  substituted  for  the  word  '  Justice' 
in  the  said  Acts,  and  shall  be  entitled  summarily,  and  without  a  jury,  to  execute 
the  powers  thereby  and  hereby  committed  to  him. 

XIX.  And  be  it  enacted,  That  all  notices,  returns,  and  other  documents  _ 
required  by  this  Act  or  by  the  said  recited  Act  to  be  given  to  or  laid  before  the 
Lords  of  the  said  Committee  shall  be  dehvered  at  or  sent  by  the  post  to  the  office 
of  the  Lords  of  the  said  Committee ;  and  all  notices,  requisitions,  orders,  regula- 
tions, appointments,  certificates,  certified  copies,  and  other  documents  in  writing, 
signed  by  one  of  the  secretaries  of  the  said  Committee,  or  by  some  officer 
appointed  for  that  purpose  by  the  Lords  of  the  said  Committee,  and  purporting 
to  be  made  b)y  the  Lords  of  the  said  Committee,  shall,  for  the  purposes  of  this 
and  of  the  said  recited  Act,  be  deemed  to  have  been  made  by  the  Lords  of  the 
said  Committee,  and  that  in  the  absence  of  evidence  to  the  contrary,  without 
proof  of  the  authority  of  the  person  signing  the  same  or  of  the  signature  thereto; 
and  service  of  the  same  at  one  of  the  terminal  offices  of  any  railway  company  on 
the  secretary  or  clerk  of  the  said  company,  or  by  sendmg  the  same  by  post 
addressed  to  him  at  such  office,  shall  be  deemed  good  service  upon  the  said 
company. 

XX.  And  be  it  enacted.  That  whenever  it  shall  be  necessary  to  move  any 
of  the  officers  or  soldiers  of  her  Majesty's  forces  of  the  line,  ordnance  corps, 
marines,  militia,  or  the  pohce  force,  by  any  railway,  the  directors  thereof  shall 
and  are  hereby  required  to  permit  such  forces  respectively,  with  their  baggage, 
stores,  arms,  ammunition,  and  other  necessaries  and  things,  to  be  conveyed  at 
the  usual  hours  of  starting,  at  such  prices  or  upon  such  conditions  as  may  from 
time  to  time  be  contracted  for  between  the  Secretary  at  War  and  such  railway 
companies  for  the  conveyance  of  such  forces,  on  the  production  of  a  route  or 
order  for  their  conveyance  signed  by  the  proper  authorities. 

XXI.  And  be  it  enacted.  That  whenever  the  word  'railway'  is  used  in  this 
or  in  the  said  recited  Act  it  shall  be  construed  to  apply  to  all  railways,  used  or 
intended  to  be  used  for  the  conveyance  of  passengers  in  or  upon  carriages  drawn 
or  impelled  by  the  power  of  steam  or  by  any  other  mechanical  power ;  and 
whenever  the  word  '  company'  is  used  in  tliis  or  in  the  said  recited  Act  it  shall 
be  construed  to  extend  to  and  include  the  proprietors  for  the  time  being  of  any 
such  railway,  whether  a  body  corporate  or  individuals,  and  their  lessees,  execu- 
tors, administrators,  and  assigns,  unless  in  either  of  the  above  cases  the  subject 
or  context  be  repugnant  to  such  construction. 

XXII.  And  be  it  enacted.  That  aU  penalties  under  this  Act,  for  the  applica- 
tion of  which  no  special  provision  is  made,  shall  be  recovered  in  the  name  and 
for  the  use  of  her  Majesty,  in  the  manner  provided  by  the  said  recited  Act  for 
regulating  railways. 
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XXIII.  And  be  it  enacted,  That  this  Act  may  be  amended  or  repealed  by   Act  may  be 
any  Act  to  be  passed  in  the  present  session  of  Parliament.  repealed  this 


5  AND  6  Vict.  c.  79. — An  Act  to  repeal  the  Duties  payable  on  Stage  Carriages 
and  on  Passengers  conveyed  upon  Railways,  and  certain  other  Stamp  Duties 
in  Great  Britain,  and  to  grant  other  Duties  in  lieu  thereof;  and  also  to  amend 
the  Laws  relating  to  the  Stamp  Duties. — [bth  August  1842.] 

Whereas  by  an  Act  passed  in  the  second  and  third  years  of  the  reign  of  her 
present  Majesty,  intituled  An  Act  to  reduce  certain  of  the  Duties  now  payable  on 
Stage  Carriages,  certain  duties  contained  in  the  schedule  to  the  said  Act  annexed 
were  granted  and  imposed,  and  are  now  payable  for  and  in  respect  of  every  mile 
which  a  stage  carriage  shall  be  licensed  to  travel:  And  whereas  by  an  Act  passed 
in  the  second  and  third  years  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled  An  Act  to  repeal  the  Duties  under  the  Management  of  the  Com- 
missioners of  Stamps,  on  Stage  Carriages,  and  on  Horses  let  for  Hire  in  Great 
Britain,  and  to  grant  other  Duties  in  lieu  thereof;  and  also  to  consolidate  and 
amend  the  Laws  relating  thereto,  certain  duties  contained  in  the  Schedule  (A)  to 
the  last-mentioned  Act  annexed  were  granted  for  and  in  respect  of  every  licence 
for  keeping,  using,  and  employing  any  stage  carriage,  and  for  and  in  respect  of 
all  passengers  conveyed  for  hire  along  any  railway  in  Great  Britain,  in  or  upon 
carriages  drawn  or  impelled  by  the  power  of  steam  or  otherwise :  And  whereas 
by  an  Act  passed  ia  the  fifty-fifth  year  of  the  reign  of  King  George  the  Third, 
intituled  An  Act  for  repealing  the  Stamp  Duties  on  Deeds,  Law  Proceedings,  and 
other  written  or  printed  Instruments,  and  the  Duties  on  Fire  Insurances,  and  on 
Legacies  and  Successions  to  Personal  Estate  upon  Intestacies,  now  payable  in 
Great  Britain;  and  for  granting  other  Duties  in  lieu  thereof,  certain  stamp  duties 
were  granted  and  imposed,  amongst  others,  upon  bflls  of  ladiog  and  charter- 
parties  in  Great  Britain,  and  upon  instruments  of  collation,  donation,  presenta- 
tion, and  mstitution  of  and  to  any  ecclesiastical  benefice,  dignity,  or  promotion 
in  England,  and  upon  certain  licences  hereinafter  mentioned ;  and  it  is  expedient 
that  all  the  said  duties  should  be  repealed,  and  others  granted  in  heu  thereof : 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same.  That  from  and 
after  the  commencement  of  this  Act  the  aforesaid  duties  granted  and  imposed 
by  the  said  Act  passed  in  the  second  and  third  years  of  her  Majesty's  reign,  for 
and  in  respect  of  every  mile  which  any  stage  carriage  shall  be  hcensed  to  travel, 
and  the  aforesaid  duties  granted  and  imposed  by  the  said  Act  passed  in  the 
second  and  third  years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth, 
for  and  in  respect  of  every  licence  for  keeping,  using,  or  employing  any  stage 
carriage,  and  for  and  in  respect  of  passengers  conveyed  for  hire  along  any  rail- 
way in  Great  Britain,  and  the  duties  hereinafter  mentioned,  granted  and  imposed 
by  the  said  Act  passed  in  the  fifty-fifth  year  of  the  reign  of  King  George  the 
Third,  (that  is  to  say,)  the  duty  of  three  shillings  upon  any  bill  of  lading  of  or 
for  any  goods,  merchandise,  or  effects  to  be  exported  or  carried  coastwise,  and 
the  several  duties  of  one  pound  fifteen  shillings,  and  one  pound  five  shillings 
upon  any  charter-party,  or  any  agreement  or  contract  for  the  charter  of  any  ship 
or  vessel,  or  any  memorandum,  letter,  or  other  writing  between  the  captain, 
master,  or  owner  of  any  ship  or  vessel,  and  any  other  person,  for  or  relating  to 
the  freight  or  conveyance  of  any  money,  goods,  or  effects  on  board  of  such  ship 
.  or  vessel,  and  the  several  and  respective  duties  of  twenty  pounds  and  ten  pounds 
upon  any  collation,  donation,  or  presentation  of  or  to  any  ecclesiastical  benefice, 
dignity,  or  promotion  in  England,  and  the  several  and  respective  duties  of  two 
pounds,  thirty  pounds,  and  fifteen  pounds  upon  any  institution  in  and  to  any 
ecclesiastical  benefice,  dignity,  or  promotion  in  England,  and  the  duty  of  two 
pounds  upon  any  licence  which  shall  pass  the  seal  of  any  archbishop,  bishop, 
chancellor,  or  other  ordinary,  or  of  any  ecclesiastical  court  in  England,  so  far  as 
relates  to  any  licence  to  hold  a  perpetual  curacy  in  England,  not  proceeding 
upon  a  nomiaation,  shall  severally  cease  and  distermine,  and  the  same  shall  be 
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New  duties  to 
be  levied,  as 
set  forth  in  the 
schedule. 


To  be  under 
the  Commis- 
sioners of 
Stamps  and 
Taxes. 

Commissioners 
to  provide 
dies,  etc. 

Commissioners 
may  use  old 
dies  to  denote 
the  new  duties. 


Stamps  ren- 
dered useless 
by  this  Act  to 
be  allowed. 


Accounts  to  be 
kept  of  money 
received  for 
the  conveyance 
of  passengers 
on  railways ; 


and  of  money 
paid  by  the 
persons  carry- 
ing such  pas- 
sengers to  the 


and  are  hereby  repealed,  save  and  except  sucli  of  the  said  respective  duties,  or 
so  much  and  such  part  or  parts  thereof  respectively  as  shall  have  become  due  or 
payable  or  have  been  incurred  before  or  upon  the  day  appointed  for  the  com- 
mencement of  this  Act  with  regard  to  such  duties  respectively,  all  which  said 
duties  or  parts  of  duties  so  due  or  incurred,  or  remaining  to  be  paid  as  aforesaid, 
shall  be  recovel-able  by  the  same  ways  and  means,  and  with  and  under  the  same 
penalties,  and  in  the  same  manner,  in  all  respects,  as  if  this  Act  had  not  been  made. 

II.  And  be  it  enacted.  That  in  hen  of  the  duties  by  this  Act  repealed  there 
shall  be  raised,  levied,  collected,  and  paid,  unto  and  for  the  use  of  her  Majesty, 
her  heirs  and  successors,  in  and  throughout  Great  Britain,  for  and  in  respect 
of  every  Hcence  for  keeping,  using,  or  employing  any  stage  carriage  ia  Great 
Britain,  and  for  and  in  respect  of  every  stage  carriage,  and  for  and  in  respect 
of  the  passengers  conveyed  upon  any  raUway,  and  also  for  and  in  respect  of  the 
several  instruments,  matters,  and  things  mentioned  and  described  in  the  schedule 
to  this  Act  annexed,  or  for  or  in  respect  of  the  vellum,  parchment,  or  paper 
upon  which  such  instruments,  matters,  and  things,  or  any  of  them,  shall  be 
written  or  printed,  the  several  duties  or  sums  of  money  set  down  in  figures 
against  the  same  respectively,  or  otherwise  specified  and  set  forth  in  the  same 
schedule ;  and  that  the  said  schedule  shall  be  deemed  and  taken  to  be  a  part  of 
this  Act ;  and  that  all  the  said  duties  shall  be  under  the  care  and  management 
of  the  Commissioners  of  Stamps  and  Taxes  for  the  time  being,  and  shall  be 
denominated  and  deemed  to  be  stamp  duties. 

III.  And  be  it  enacted.  That  the  Commissioners  of  Stamps  and  Taxes  shall 
be  and  are  hereby  empowered  and  required  to  provide  proper  and  sufficient 
stamps  or  dies  for  expressing  and  denoting  the  several  duties  hereby  granted 
upon  the  veUum,  parchment,  or  paper  chargeable  therewith,  and  to  alter  and 
renew  the  said  stamps  or  dies  from  time  to  time  as  occasion  shall  require  :  Pro- 
vided always,  that  it  shall  be  lawful  for  the  said  Commissioners  to  use  any  of  the 
stamps  or  dies  heretofore  provided  to  denote  any  former  stamp  duties,  for  the 
purpose  of  expressing  and  denoting  any  of  the  duties  hereby  granted,  and  to  use 
two  or  more  stamps  or  dies  for  denoting  any  one  duty,  as  occasion  may  require : 
Provided  also,  that  it  shall  be  lawful  for  the  said  Commissioners,  at  any  time 
within  twelve  calendar  months  next  after  the  passing  of  this  Act,  to  cancel  and 
allow,  in  the  same  manner  as  in  the  cases  of  stamps  spoiled  or  rendered  unfit  for 
the  purpose  intended,  aU  stamps  for  any  of  the  instruments,  matters,  and  things 
mentioned  in  the  said  schedule,  which  by  the  operation  of  this  Act  shall  have 
been  rendered  useless  or  unfit  for  the  purpose  for  which  the  same  were  originally 
designed,  and  to  deliver  out  in  lieu  thereof  other  stamps  of  the  same  value ;  or 
otherwise,  at  their  discretion,  to  cause  any  additional  stamp  or  stamps  to  be 
impressed  on  the  vellum,  parchment,  or  paper  having  thereon  the  stamp  or 
stamps  so  hereby  rendered  useless  or  unfit,  on  payment  of  the  duty  to  be  denoted 
by  such  additional  stamp  or  stamps. 

IV.  And  be  it  enacted.  That  the  proprietor  or  company  of  proprietors  of 
every  railway  in  Great  Britain,  and  every  other  person  who  shall  carry  or  con- 
vey, or  cause  to  be  carried  or  conveyed,  any  passenger  for  hire,  in  or  upon  any 
railway  in  Great  Britain,  shall,  from  time  to  time,  and  at  all  times,  keep  and 
enter,  or  cause  to  be  entered,  in  a  book  or  books  to  be  kept  for  that  purpose,  in 
such  manner  and  form  as  the  Commissioners  of  Stamps  and  Taxes  shall  direct  or 
approve,  a  just  and  true  account  of  aU  and  every  sum  and  sums  of  money  which 
shall  be  received  or  charged  daily  by  or  for  such  proprietor  or  company,  or  other 
person,  for  the  hire,  fare,  or  conveyance  of  all  such  passengers  as  aforesaid, 
whether  the  same  shall  be  received  for  the  conveyance  of  passengers  on  the  rail- 
way of  such  proprietor  or  company  or  other  person  only,  or  on  such  last-men- 
tioned railway  and  any  other  raUway,  or  on  any  such  other  railway  only,  and 
for  or  in  respect  of  all  which  sums  of  money  the  duties  charged  by  this  Act  shall, 
in  manner  herc'luafter  directed,  be  paid  by  the  said  proprietor  or  company,  or 
other  person  so  receiving  or  charging  the  same  as  aforesaid,  without  any  deduc- 
tion or  abatement  thereout,  on  any  account  or  pretence  whatever  ;  and  the  pro- 
prietor or  company  of  proprietors  of  any  railway  so  receiving  or  charging  any 
such  sums  of  money  as  aforesaid,  shall  also  in  like  manner  keep  and  enter,  or 
cause  to  be  entered,  an  account  of  aU  sums  of  money  paid  or  accounted  for,  or 
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to  be  paid  or  accounted  for,  by  such  proprietor  or  company  to  the  proprietor  or 
company  of  proprietors  of  any  other  railway,  (specifying  the  same,)  upon  which 
any  of  such  passengers  shall  be  carried  or  conveyed,  as  his  or  their  share  or  pro- 
portion of  any  of  such  sums  of  money  so  received  or  charged  as  aforesaid,  or  as 
or  for,  or  in  the  nature  of  toU,  or  otherwise  for  the  use  of  such  last-mentioned 
railway,  in  the  conveyance  of  such  passengers  ;  and  the  proprietor  or  company 
of  proprietors  of  every  such  last-mentioned  railway  shall  in  hke  manner  keep 
and  enter,  or  cause  to  be  entered,  an  account  of  all  sums  of  money  so  paid  or 
accounted  for  to  him  or  them  as  last  aforesaid,  and  for  or  in  respect  of  which  the 
duties  shaU  or  ought  to  have  been  paid  as  aforesaid  by  such  first-mentioned  pro- 
prietor or  company  ;  and  every  such  proprietor  and  company,  and  other  person 
and  persons,  respectively  shall,  within  five  days  after  the  first  Monday  in  every 
calendar  month,  deliver  to  the  Commissioners  of  Stamps  and  Taxes,  or  to  the 
proper  officer  appointed  for  receiving  the  same,  a  true  copy,  or  true  copies  of 
the  account  or  accounts  by  this  Act  directed  to  be  kept,  so  far  as  the  same  shaU 
relate  to  all  sums  of  money  received  or  charged,  and  paid  or  accounted  for  as 
aforesaid,  during  the  preceding  four  or  five  weeks,  as  the  case  may  be  ;  (that  is 
to  say,)  from  and  including  the  first  Monday  in  the  preceding  month  up  to  the 
first  Monday  of  the  month  in  which  such  account  shall  be  rendered  or  ought  to 
be  rendered  as  aforesaid ;  and  to  and  with  every  such  account  there  shall  be 
annexed  and  delivered  an  affidavit  (to  be  taken  before  any  one  of  her  Majesty's 
Justices  of  the  Peace)  of  such  proprietor  or  other  person  as  aforesaid,  or  of  the 
secretary,  chief  clerk,  or  accountant  of  such  proprietor  or  company,  or  other  per- 
son, stating  that  the  deponent  is  well  acquainted  with  the  books  and  accounts 
of  the  said  proprietor,  company,  or  other  person,  and  that  he  has  examined  and 
checked  the  same,  and  also  the  account  to  which  such  affidavit  is  annexed,  and 
that  to  the  best  of  his  knowledge,  information,  and  belief,  such  last-mentioned 
account  doth  contain,  and  is  a  true  and  faithful  account  of  all  and  every  sum 
and  sums  of  money  received  or  charged  by  or  for  such"  proprietor  or  company, 
or  other  person  aforesaid,  for  the  hire,  fare,  or  conveyance  of  passengers  on  any 
railway  during  the  period  comprised  in  such  account,  and  of  aU  other  matters 
and  things  required  by  this  Act  to  be  contained  in  such  account ;  and  such  pro- 
prietor or  company  or  other  person  shall,  at  the  time  of  delivering  every  such 
account,  pay  or  cause  to  be  paid  to  the  Receiver-General  of  Stamps  and  Taxes,  or 
to  the  officer  authorized  by  the  said  commissioners  to  receive  the  same,  for  the 
ase  of  her  Majesty,  the  duties  chargeable  under  this  Act  for  or  in  respect  of  aU 
and  every  the  sum  and  sums  of  money  so  received  or  charged  as  aforesaid,  and 
contained,  or  which  ought  to  be  contained  in  such  account. 

V.  Provided  always,  and  be  it  enacted,  That  it  shall  be  lawful  (where  there 
shall  be  no  express  contract  or  agreement  between  the  parties  to  the  contrary) 
for  any  such  proprietor  or  company,  to  deduct  from  and  retain  out  of  the  monies 
to  be  paid  over  to  any  such  other  proprietor  or  company  as  aforesaid,  the 
amount  of  the  duties  by  this  Act  chargeable  thereon,  and  which  such  proprietor 
or  company  receiving  such  monies  shaU  have  paid,  or  be  hable  to  pay. 

VI.  And  be  it  enacted,  That  aU  and  every  the  book  and  books  of  every  such 
proprietor  or  company,  or  other  person,  in  which  any  account  relating  to  such 
passengers,  or  to  the  money  received  or  charged  for  the  hire,  fare,  or  conveyance 
of  the  same,  or  to  any  money  received  from,  or  paid  or  accoimted  for,  to  any 
other  proprietor  or  company,  for  such  hire,  fare,  or  conveyance,  as  aforesaid,  or 
a  proportion  thereof,  or  as  or  for  such  toU,  as  aforesaid,  shall  be  entered  or  kept, 
shall  be  open  for  the  inspection  and  examination,  at  all  seasonable  times,  of  any 
officer  or  officers  of  stamp  duties,  authorized  by  the  Commissioners  of  Stamps 
and  Taxes  in  that  behaK ;  and  every  such  officer  shall  be  at  hberty  to  take 
copies  of,  or  extracts  from,  any  such  book  or  account,  as  aforesaid ;  and  if  any 
such  proprietor  or  other  person,  or  the  secretary -or  accountant,  or  any  clerk  or 
officer  of  any  such  proprietor,  or  company,  or  person,  having  or  keeping  the 
custody  or  possession  of  any  such  book,  or  having  power  to  produce  the  same, 
shall,  upon  demand  made  by  any  such  officer,  and  upon  producing  and  showing 
his  authority,  refuse  to  permit  such  officer  of  stamp  duties  to  inspect  and  examine 
such  book,  or  to  take  copies  thereof,  or  extracts  therefrom,  or  of  or  from  any 
account  entered  or  contained  therein,  or  shall  refuse  to  produce  such  book  to 
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Railway  pro- 
prietors to 
give  bond  for 
securing  the 
duties. 


such  officer  of  stamp  duties,  for  his  inspection  and  examination,  every  sucJi 
person  so  offending  shall,  for  every  such  offence,  forfeit  the  sum  of  fifty  pounds. 
VII.  And  be  it  enacted.  That  the  proprietor,  or  company  of  proprietors,  of 
every  such  railway,  and  every  other  person,  before  any  passengers  shall  be  con- 
veyed, or  caused  to  be  conveyed  by  him  or  them  on  any  railway  as  aforesaid, 
shall  give  security  by  bond  to  her  Majesty,  her  heirs  and  successors,  with  a  con- 
dition that  such  proprietor,  or  company,  or  other  person  as  aforesaid,  shall  from 
time  to  time  enter  and  keep,  and  cause  to  be  kept  and  rendered,  in  the  manner 
directed  by  this  Act,  the  accounts  by  this  Act  required  to  be  kept  and  rendered 
by  such  proprietor  and  company  and  persons  respectively,  containing  and  setting 
forth  jiLstly,  truly,  and  faithfully,  all  the  several  matters  and  things  by  this  Act 
required  to  be  contained  and  set  forth  therein ;  and  that  such  proprietor,  or 
company,  or  person,  and  his  or  their  secretary,  accountant,  and  clerk,  and  every 
other  person  under  or  subject  to  his  or  their  order,  direction,  or  control,  having 
the  custody  or  possession  of  any  books  or  book  of  such  proprietor  or  company, 
or  other  person  as  aforesaid,  in  which  any  account  relating  to  any  passengers 
conveyed  upon  any  railway,  or  the  money  received,  charged,  accounted  for,  or 
paid  for  the  hire,  fare,  or  conveyance  of  the  same,  shall  be  contained  or  entered, 
shaU  from  time  to  time,  upon  every  reasonable  request  of  any  officer  of  stamp 
duties,  authorized  as  aforesaid,  produce. and  show  to  such  officer,  and  permit  him 
to  inspect  and  examine  the  same,  and  to  take  copies  thereof,  or  extracts  there- 
from, and  of  and  from  any  account  entered  or  contained  therein  ;  and  that  such 
proprietor,  or  company,  or  other  person  aforesaid,  shall  and  will  well  and  truly 
pay  or  cause  to  be  paid  for  the  use  of  her  Majesty,  her  heirs  and  successors,  at 
the  times  and  in  manner  directed  by  this  Act,  all  and  every  the  duties  which 
shall  from  time  to  time  become  chargeable  under  this  Act,  and  payable  by  him 
or  them  upon  or  for  or  in  respect  of  the  passengers,  or  the  hire  or  fare  or  con- 
veyance of  the  passengers,  which  shall  be  so  conveyed  as  aforesaid,  along  any 
railway ;  and  that  such  proprietor  or  company,  or  other  person  aforesaid,  shall 
well  and  truly  do  and  perform,  and  cause  to  be  done  and  performed,  all  such 
acts,  matters,  and  things  as  by  this  Act  are  required  or  directed  to  be  done  or 
performed  by  or  on  the  part  or  behalf  of  such  proprietors,  or  company,  or  other 
person  ;  and  every  such  bond  shall  be  taken  with  sufficient  sureties,  to  the  satis- 
faction of  the  Commissioners  of  Stamps  and  Taxes,  and  in  such  sum  as  the  said 
Commissioners  may  judge  to  be  reasonable  and  proper  ;  and  every  such  security 
shall  be  renewed  from  time  to  time,  whenever  and  so  often  as  such  bond  shall  be 
forfeited,  or  as  the  parties  to  the  same,  or  any  of  them,  shall  die  or  become 
bankrupt  or  insolvent,  or  reside  in  parts  beyond  the  seas,  and  also  whenever  and 
so  often  as  the  said  Commissioners  shall  in  their  discretion  require  the  same  to  be 
renewed  ;  and  if  any  proprietor  or  company  of  proprietcfrs  of  any  such  railway, 
or  other  person  as  aforesaid,  shall  convey  or  cause  to  be  conveyed  upon  any  rail- 
way, any  passengers  for  hire,  without  having  first  given  such  security  by  bond  to 
her  Majesty,  in  maimer  hereinbefore  directed,  or  if  any  proprietor  or  company 
of  proprietors  of  any  railway  shall  permit  or  sufifer  any  passengers  to  be  conveyed 
for  hire  upon  such  last-mentioned  railway,  by  any  other  person  or  company,  before 
such  other  person  or  company  shall  have  given  security  as  aforesaid,  and  before  a 
certificate,  signed  by  the  proper  officer  of  stamp  duties  in  that  behalf,  (which  cer- 
tificate such  officer  is  hereby  authorized  and  required  to  give,)  that  such  security 
hath  been  given,  shall  have  been  issued,  or  after  notice  in  writing,  signed  by  any 
authorized  officer  of  stamp  duties,  and  delivered  to  the  secretary  or  chief  clerk  of 
the  proprietor  or  company  of  proprietors  of  such  railway,  or  left  at  the  office  of 
such  railway,  with  any  clerk  or  officer  there,  that  any  such  security  ought,  in  pur- 
suance of  this  Act,  to  be  renewed,  or  is  required  to  be  renewed,  and  before  a 
certificate,  signed  as  aforesaid,  that  the  same  has  been  renewed,  shall  have  been 
issued ;  or  if  any  such  proprietor,  or  company  of  proprietors,  or  other  person, 
shall  refuse  or  neglect  to  renew  such  security,  whenever  and  so  often  as  the  same 
is  or  shall,  by  or  in  pursuance  of  this  Act,  be  required  to  be  renewed,  such  pro- 
prietor, or  company,  or  person,  shall  forfeit  the  smn  of  one  hundred  pounds, 
and  the  further  sum  of  one  hundred  pounds  for  every  day  during  the  period  for 
which  there  shall  be  any  rpfusal,  neglect,  or  default  to  give  or  renew  such  security 
as  aforesaid,  or  for  every  day  on  which  any  such  passengers  shall  be  permitted 
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to  be  conveyed  before  such  security  shall  be  given  or  renewed,  and  a  certificate 
thereof  issued  as  aforesaid,  according  to  the  true  intent  and  meaning  of  thiis  Act. 

VIII.  And  whereas  it  is  expedient  to  alter  and  amend  the  said  Act  passed  in 
the  second  and  third  years  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth  in  certain  respects  relating  to  Hcences  for  stage  carriages  ;  be  it  therefore 
enacted,  That  from  and  after  the  commencement  of  this  Act  every  licence  for 
keeping,  using,  or  employing  any  stage  carriage  (except  an  original  licence  granted 
between  the  first  Monday  in  October  and  the  first  day  of  November  in  any  year) 
shall  be  dated  on  the  day  on  which  the  same  shall  be  granted,  and  shall  com- 
mence and  have  effect  upon  the  same  day,  or  any  subsequent  day,  to  be  specified 
in  such  licence  as  the  day  of  the  commencement  thereof  ;  provided  that  no  sup- 
plementary licence  shall  be  granted  in  Heu  of  any  licence  which  shall  have  been 
previously  granted  before  the  time  appointed  for  the  commencement  of  «uoh  last- 
mentioned  licence. 

IX.  And  be  it  enacted,  That  whenever  any  person  to  whom  any  licence  in 
force  to  keep,  use,  or  employ  a  stage  carriage  shall  have  been  granted  shall  be 
desirous  of  using  or  employing  the  said  stage  carriage  upon  any  line  of  road  other 
than  that  specified  in  such  licence,  the  Commissioners  of  Stamps  and  Taxes,  or 
their  proper  officer,  upon  application  to  them  or  him,  as  in  other  cases  of  supple- 
mentary licences  is  required  in  pursuance  of  the  said  Act  passed  in  the  second 
and  third  years  of  the  reign  of  has  late  Majesty  King  Wilham  the  Fourth,  shall 
grant  to  such  person  a  supplementary  licence  with  such  alteration  or  variation 
as  aforesaid,  as  weU  as  with  any  other  alteration  or  variation,  if  required,  as 
permitted  by  the  last-mentioned  Act,  upon  payment  of  the  duty  hereby  granted 
upon  any  supplementary  hcence  ;  and  also  whenever  any  person  to  whom  a 
licence  to  keep,  use,  or  employ  a  stage  carriage  shall  have  been  granted,  shall 
die  during  the  existence  of  such  Hcence  in  force,  and  shall  leave  a  widow  or  a 
child  of  full  age,"  and  also  whenever  any  woman  to  whom  any  such  hcence  shall 
have  been  granted  shall  marry  during  the  existence  of  such  licence  in  force,  and 
in  any  of  such  cases  respectively  such  surviving  widow,  or  the  said  child,  or  the 
husband  of  such  woman,  shall  continue  and  carry  on  the  business  of  such  deceased 
person  or  of  such  woman  respectively,  it  shall  be  lawful  for  the  said  commis- 
sioners, or  their  proper  officer,  if  they  or  he  shall  think  fit,  upon  the  appUcation 
of  any  such  widow  or  child  or  husband,  as  the  case  may  be,  and  on  his  or  her 
signing  a  requisition  for  that  purpose,  in  such  form  as  the  said  commissioners 
shall  approve,  and  in  the  case  of  such  deceased  person,  with  the  consent  of  Jus 
or  her  executor  or  administrator,  to  grant  to  such  widow,  child,  or  husband 
respectively  a  supplementary  licence  in  lieu  of  such  pre-existing  licence  so  granted 
to  such  deceased  person  or  such  woman  respectively,  in  the  same  manner  and  for 
the  same  purposes  as  any  such  supplementary  licence  might  have  been  or  may 
be  granted  to  such  deceased  person  or  such  woman  under  the  said  Act  or  this 
Act  in  case  he  or  she  had  not  died  or  married  respectively,  upon  payment  of 
the  duty  by  this  Act  granted  thereon  ;  and  every  such  supplementary  hcence 
in  any  of  the  cases  aforesaid,  and  the  person  to  whom  the  same  shall  be  granted, 
shall  be  under  and  subject  to  the  same  regulations  and  liabilities,  and  such  person 
shall  be  entitled  to  the  same  advantages,  as  if  this  provision  had  been  inserted 
and  contained  in  the  said  Act  of  the  second  and  third  years  of  the  reign  of  the 
said  King  William  the  Fourth,  and  such  supplementary  licence  had  been  granted 
under  the  authority  thereof  ;  provided  that  nothing  herein  contained  shall  extend 
or  be  construed  to  extend  to  authorize  the  granting  of  any  such  licence,  whether 
original  or  supplementary,  to  any  person  who  shall  not  have  attained  the  full  age 
of  twenty-one  years. 

X.  And  whereas  by  the  said  recited  Act  of  the  second  and  third  years  of  the 
reign  of  King  William  the  Fourth  it  is  enacted,  that  a  copy  of  every  licence  to 
keep,  use,  or  employ  a  stage  carriage,  and  of  every  indorsement  made  thereon, 
shall  be  kept  at  the  office  or  place  from  which  such  hcence  shall  be  issued,  in 
order  that  every  person  may  have  a  copy  thereof,  paying  one  shilling  for  the 
same ;  and  it  is  expedient  that  such  copies,  certified  as  hereinafter  mentioned, 
should  be  received  as  evidence  of  the  granting  and  of  the  contents  of  such 
licences  respectively,  and  of  the  indorsements  thereon  ;  be  it  therefore  enacted, 
That  the  Commissioners  of  Stamps  and  Taxes,  or  the  officer  by  whom  any  such 
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licence  shall  have  been  granted,  or  other  officer  of  stamp  duties  authorized  by 
the  said  commissioners  in  that  behalf,  shall,  upon  application  made  to  them  or 
him  for  that  purpose,  deliver  to  the  person  requiring  the  same  a  copy  of  any  such 
licence,  certified  according  to  this  Act,  on  payment  of  the  sum  of  one  shilling;  and 
in  all  proceedings  and  upon  all  occasions  whatsoever  a  copy  of  any  such  Ueence, 
and  of  every  indorsement  thereon  (if  any),  the  same  being  made  and  taken  from 
the  copy  thereof  filed  or  kept  at  such  office  or  place  as  aforesaid,  certified  to  be  a 
true  copy  under  the  hand  of  one  of  the  said  commissioners,  or  of  the  officer  by 
whom  such  licence  shall  have  been  granted,  or  other  officer  authorized  as  afore- 
said, upon  proof  made  that  such  certificate  hath  been  signed  with  the  handwriting 
of  a  person  described  in  or  by  such  certificate  as  such  commissioner  or  officer, 
and  whom  it  shall  not  be  necessary  to  prove  to  be  a  commissioner,  shall  be  re- 
ceived as  evidence  against  any  and  every  person  appearing  by  such  copy  to  be 
named  in  such  licence,  that  the  same  was  duly  granted  by  such  person,  and  of 
the  contents  thereof,  and  of  every  indorsement  thereon  ;  and  in  any  such  case 
the  said  commissioners,  or  any  of  their  officers,  shall  not  be  required  or  compellable 
to  produce  in  any  court,  or  at  any  place  out  of  the  office  of  the  said  commis- 
sioners or  officers  respectively,  the  original  of  any  such  hcence  or  indorsement, 
or  any  copy  thereof  filed  or  kept  iu  any  such  office,  or  any  entry  or  memorandum 
relating  to  such  hcence  in  the  books  of  the  said  commissioners  or  officers,  or  to 
give  any  other  evidence  or  proof  of  the  granting  or  contents  of  any  such  licence 
or  indorsement  than  such  copy  certified  as  aforesaid. 

XL  And  whereas  by  the  said  last-mentioned  Act  it  is  enacted,  that  if  any 
carriage  be  found  upon  or  near  to  any  pubhc  highway,  and  any  person  shall  ply 
for  passengers  to  be  conveyed  by  such  carriage  for  hire  at  separate  fares,  such 
carriage  not  having  placed  and  fixed  thereupon  the  numbered  plates  required 
by  the  said  Act  to  be  fixed  on  stage  carriages,  the  driver  of  such  carriage,  or 
the  person  having  the  care  thereof,  or  plying  for  passengers  to  be  conveyed 
thereby,  such  driver  or  person  not  being  the  owner  of  such  carriage,  shall  forfeit 
ten  pounds,  and  if  he  be  such  owner,  he  shall  forfeit  twenty  pounds ;  and  more- 
over, that  it  shall  be  lawful  for  any  constable  or  other  peace  officer,  or  any 
officer  of  stamp  duties,  without  any  warrant  for  that  purpose,  to  apprehend  such 
driver  or  other  person,  and  to  carry  and  convey  him  before  any  Justice  of  the 
Peace,  to  be  dealt  with  as  therein  mentioned,  and  also  to  drive  or  take  such 
carriage,  with  the  horse  or  horses  harnessed  thereto  or  drawing  the  same,  or  to 
cause  the  same  to  be  driven  or  taken  to  some  pubhc  green-yard  or  some  hvery 
stables,  or  other  place  of  safety,  and  there  to  lodge  the  same  for  safe  custody 
until  the  determination  of  such  Justice  shall  be  known  ;  and  such  carriage,  horse 
or  horses,  and  harness,  are  thereby  made  liable  to  the  payment  of  such  penalty, 
and  of  such  costs  and  expenses,  or  of  such  expenses  only,  as  the  case  may  be,  as 
are  therein  mentioned ;  and  it  is  expedient  to  amend  the  said  provision  by 
extending  the  same  to  the  cases  hereinafter  mentioned ;  be  it  therefore  enacted. 
That  if  any  stage  carriage,  whether  Ucensed  or  not,  shall  be  used  upon  any  pubhc 
highway  for  the  purpose  of  carrying  or  conveying  any  passengers,  one  or  more 
of  whom  shall  be  charged  or  shall  pay  separate  and  distinct  fares,  or  a  separate 
and  distinct  fare,  or  at  the  rate  of  separate  and  distinct  fares,  for  their  respective 
pla,ces  or  seats,  or  his  place  or  seat  therein,  on  conveyance  thereby,  such  carriage 
not  haviug  placed  and  fixed  thereupon  the  numbered  plates  required  by  the  said 
last-mentioned  Act  to  be  fixed  on  stage  carriages,  the  driver,  and  also  the  con- 
ductor or  guard  thereof,  or  other  person  having  the  direction,  management,  or 
care  thereof,  or  assisting  thereia,  shah  forfeit  the  smn  of  ten  pounds,  or  if  he  be 
the  owner,  the  sum  of  twenty  pounds :  and  moreover  it  shall  be  lawful  for  any 
officer  of  stamp  duties,  without  any  warrant  for  that  purpose,  with  or  without 
the  aid  and  assistance  of  any  constable  or  peace  officer  or  other  person,  at  any 
place  where  the  journey  for  the  performance  of  which  such  carriage  shall  be  used 
shall  terminate,  or  on  the  return  of  such  carriage  to  the  place  from  whence  such 
journey  commenced,  to  apprehend  such  driver,  and  such  conductor,  guard,  or 
other  person,  and  to  carry  and  convey  him  before  any  Justice  of  the  Peace  haviug 
jurisdiction  where  the  offence  shall  be  committed,  to  be  dealt  with  as  hereinafter 
and  as  in  the  said  last-mentioned  Act  is  mentioned ;  and  it  shall  also  be  lawful 
for  such  officer  of  stamp  duties,  with  or  without  such  aid  and  assistance  as  afore- 
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said,  to  seize  and  take  such  carriage,  with  the  horse  or  horses  harnessed  thereto, 
or  drawing  or  having  drawn  the  same,  and  to  drive  or  take  the  same,  or  to  cause 
the  same  to  be  driven  or  taken,  to  some  public  green-yard  or  some  livery  stables, 
or  other  place  of  safety,  and  there  to  lodge  the  same  for  safe  custody  until  the 
determination  of  such  Justice  shall  be  known ;  and  such  Justice  shall  proceed 
therein  as  in  the  said  last-mentioned  Act  is  provided  in  relation  to  the  olfences 
before  described ;  and  every  such  penalty  respectively,  and  also  such  costs  and 
expenses  as  in  the  said  last-mentioned  Act  are  mentioned  respectively,  shall  be 
levied  and  recovered  by  the  same  ways  and  means,  and,  if  necessary,  the  offender 
committed  for  the  same  term  or  time  as  in  the  said  last-mentioned  Act  are  in 
that  behalf  provided  in  relation  to  the  aforesaid  penalties  thereby  imposed : 
Provided  always,  that  nothing  in  this  Act  contained  shall  ia  any  way  affect  or 
alter,  or  be  deemed  to  affect  or  alter,  the  provision  contained  in  the  said  last- 
mentioned  Act,  so  far  as  the  same  relates  to  the  offence  hereinbefore  described. 

XII.  And  whereas  it  is  expedient  that  all  mail  coaches  licensed  to  carry 
passengers  for  hire  should  have  fixed  thereon  the  usual  numbered  plates,  in  like 
manner  as  other  stage  carriages ;  be  it  therefore  enacted,  That  so  much  of  the 
said  last-mentioned  Act  as  enacts  that  none  of  the  regulations  therein  contained 
relating  to  the  plates  to  be  fixed  upon  any  stage  carriage  shall  extend  to  any 
mail  coach  employed  in  the  service  of  the  General  Post  Ofiice,  built  or  con- 
structed according  to  the  regulations  of  the  Postmaster-General,  and  not  carrying 
more  than  four  outside  passengers,  shaJl  be  and  the  same  is  hereby  repealed. 

XIII.  And  whereas  the  repealing  of  the  duties  in  respect  of  the  passengers 
to  be  conveyed  by  stage  carriages  in  Great  Britain,  and  granting  a  miiform  rate 
of  duty  on  stage  carriages  ia  Meu  thereof,  will  render  certain  regulations  necessary 
for  preventing  the  overloading  of  such  carriages,  and  the  dangers  and  incon- 
veniences consequent  thereon ;  be  it  therefore  enacted,  That  no  stage  carriage 
shall  be  allowed  to  carry  at  one  time  a  greater  number  of  passengers  in  the 
whole,  or  in  the  inside  or  on  the  outside  thereof,  than  the  same  is  constructed  to 
carry  according  to  the  regulations  of  this  Act :  and  that  no  such  carriage  shall 
be  deemed  to  be  constructed  to  carry  a  greater  number  of  passengers  than  the 
same  wiU  contain  at  one  time,  upon  fit  and  proper  seats  provided  therein  or 
thereupon  for  that  purpose,  allowing  for  every  passenger,  on  an  average,  upon 
each  and  every  separate  seat,  a  space  convenient  for  sitting  thereon  of  sixteen 
inches,  measuring  in  a  straight  fine  lengthwise  on  the  front  of  each  seat :  Pro- 
vided always,  that  no  child  under  five  years  of  age,  sitting  in  the  lap,  shall  be 
deemed  a  passenger  within  the  meaning  of  this  Act. 

XIV.  And  be  it  enacted.  That  no  stage  carriage  shall  be  used  or  employed 
unless  nor  until  there  shall  be  truly  painted,  m  words  at  length,  and  in  legible 
and  conspicuous  Roman  letters,  one  inch  at  the  least  in  height,  and  of  a  proper 
and  proportionate  breadth,  and  in  a  colour  different  from  and  opposite  to  the 
colour  of  the  ground  on  which  such  letters  shall  be  painted,  and  ia  one  or  more 
straight  horizontal  line  or  hnes,  upon  some  conspicuous  part  on  the  outside  of 
such  carriage  at  the  back  thereof,  and  also  in  the  inside  thereof,  and  where  the 
same  shall  be  constructed  to  carry  passengers  in  different  compajtments,  then  in 
each  such  compartment,  and  so  that  the  same  shall  be  at  all  times  plainly  and 
distinctly  visible  and  legible,  the  number  of  passengers  which  such  carriage  is 
constructed  to  carry  according  to  this  Act  in  the  whole,  and  on  the  outside  and 
in  the  inside  thereof  respectively,  and  in  each  such  compartment ;  and  if  any 
stage  carriage  shall  be  used  or  employed  without  having  aU  and  every  such 
particulars  painted  thereon  in  manner  aforesaid,  or  if  any  stage  carriage  shall  be 
used  or  employed  having  thereon  or  in  or  on  any  part  thereof  any  words  or 
figures,  or  any  particulars  whatever,  specifying  or  importing,  or_  tending  or 
intended  to  signify  or  import,  that  the  same  is  constructed  or  in  any  way 
authorized  to  carry  a  greater  number  of  passengers  in  the  whole,  or  on  the 
outside  or  in  the  inside  thereof  respectively,  or  in  any  compartment  thereof,  than 
the  same  is  truly  constructed  to  carry  according  to  the  regulations  of  this  Act, 
the  proprietor  thereof  shall  forfeit  the  sum  of  ten  pounds. 

XV.  And  be  it  enacted.  That  if  the  number  of  passengers  at  any  one  time 
conveyed  in,  upon,  or  about  any  stage  carriage  shall  be  greater  in  the  whole,  or 
upon  or  about  the  outside  thereof,  or  in  the  inside  thereof,  or  in  any  compart- 
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ment  thereof  respectively,  than  the  same  is  constructed  to  carry,  according  to 
the  regulations  of  this  Act,  or  than  any  particulars  painted  thereon  shall  specify 
in  the  whole,  or  upon  the  outside  thereof,  or  in  the  inside  thereof,  or  in  any 
compartment  thereof  respectively,  the  driver  and  conductor  or  guard  thereof  for 
the  time  being  respectively  shall  forfeit  the  sum  of  five  pounds. 

XVI.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  constable  or  peace 
officer  at  any  time,  and  also  for  any  person  travelling  or  having  immediately 
before  travelled  by  any  stage  carriage,  in  any  case  where  he  shall  have  reason 
for  beheving  or  suspecting  that  a  greater  number  of  passengers  are  carried  or 
are  about  to  be  carried,  or  have  immediately  before,  or  at  any  time  during  the 
journey  last  performed,  been  carried,  by  such  stage  carriage,  to  measure  the  seats 
or  any  of  the  seats  in  or  upon  such  carriage,  in  order  to  ascertain  the  length 
thereof  respectively,  or  the  number  of  passengers  which  the  said  carriage  is  con- 
structed to  carry ;  and  if  any  person  shall  refuse  to  permit  the  seats  in  or  upon 
any  such  stage  carriage  to  be  measured,  or  shall  by  any  means  or  in  any  way 
prevent  or  attempt  to  prevent  any  constable,  peace  officer,  or  other  such  person 
as  aforesaid  from  or  hmder  or  obstruct  him  in  measuring  the  same,  the  person 
so  offending  shall  forfeit  for  every  such  offence  the  sum  of  five  pounds. 

XVII.  And  be  it  enacted.  That  no  stage  carriage  the  top  or  roof  of  which 
shall  be  more  than  eight  feet  nine  inches  from  the  ground,  or  the  bearing  of 
which  on  the  ground  shall  be  less  than  four  feet  six  inches  from  the  centre  of 
the  track  of  the  right  or  off  wheel  to  the  centre  of  the  track  of  the  left  or  near 
wheel,  shall  be  allowed  to  carry  in  any  case  more  than  the  mmaber  of  outside 
passengers  hereinafter  respectively  mentioned  ;  (that  is  to  say,)  not  more  than 
iive  outside  passengers  where  such  carriage  shall  be  constructed  to  carry, 
according  to  the  regulations  of  this  Act,  not  exceeding  nine  passengers  in  the 
■whole ;  not  more  than  eight  outside  passengers  where  such  carriage  shall  be 
constructed  to  carry,  according  to  the  said  regulations,  in  the  whole  exceeding 
nine  and  not  exceeding  twelve  passengers ;  not  more  than  eleven  outside  passen- 
gers where  such  carriage  shall  be  constructed  to  carry,  according  to  the  said 
regulations,  in  the  whole  exceeding  twelve  and  not  exceeding  fifteen  passengers; 
not  more  than  twelve  outside  passengers  where  any  such  carriage  shall  be  con- 
structed to  carry,  according  to  the  said  regulations,  in  the  whole  exceeding 
fifteen  and  not  exceeding  eighteen  passengers;  and  not  more  than  two  additional 
outside  passengers  for  every  three  additional  passengers  which  any  such  carriage 
shall  be  constructed  to  carry,  according  to  the  said  regulations,  in  the  whole ; 
and  if  any  greater  number  of  outside  passengers  shall  be  carried  by  any  such 
stage  carriage  as  aforesaid  than  is  hereinbefore  specified  and  allowed,  the  driver 
of  such  stage  carriage,  and  the  conductor  or  guard  thereof,  at  the  time  when 
such  offence  shall  be  committed,  shall  respectively  forfeit  the  sum  of  five 
pounds. 

XVIII.  And  be  it  enacted,  That  nothing  in  this  Act  contained  shall  in  any 
way  alter  or  affect  any  of  the  regulations  or  provisions  contained  in  the  said  Act 
passed  in  the  second  and  third  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  relating  to  stage  carriages,  now  in  force,  which  shall  not  be  incon- 
sistent with  the  regulations  and  provisions  herein  contained ;  and  that  all  the 
clauses  and  provisions  contained  in  the  said  Act  relating  to  the  recovery  of 
penalties  before  any  Justice  of  the  Peace  shall  be  apphed  and  be  put  in  force  for 
the  recovery  of  any  penalty  imposed  by  or  incurred  under  this  Act :  Provided 
always,  that  it  shall  be  lawful  for  any  person  to  inform  and  prosecute  for  any 
penalty  incurred,  as  weU  by  the  owner  or  proprietor  of  any  stage  carriage,  as  by 
the  driver,  conductor,  or  guard  thereof,  under  this  Act,  so  far  as  relates  to  the 
particulars  to  be  painted  on  stage  carriages,  or  to  carrying  a  greater  number  of 
passengers  by  any  stage  carriage  than  the  same  is  constructed  to  carry,  or  than 
is  allowed  by  this  Act,  provided  the  information  be  exhibited  or  the  complaint 
made  -svithin  ten  days  after  the  offence  shall  have  been  committed :  Provided 
also,  that  where  by  this  Act  any  penalty  is  imposed  upon  the  driver  and  con- 
ductor or  guard  of  any  stage  carriage  respectively  for  one  and  the  same  offence, 
only  one  prosecution  shall  be  had  or  maintained  for  the  recovery  of  such  penalty 
against  such  driver  or  conductor  or  guard,  at  the  option  of  the  person  prosecut- 
ing for  the  same. 
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XIX.  And  be  it  enacted,  That  in  any  prosecution  for  the  recovery  of  any 
penalty  relating  to  the  carryiag  of  passengers  by  any  stage  carriage,  or  to  the 
number  of  passengers  which  any  stage  carriage  shaU  be  constructed  to  carry,  if 
proof  be  made  of  the  due  admeasurement  of  the  height  or  bearing  of  such  stage 
carriage,  or  of  the  seat  or  any  of  the  seats  in  or  upon  any  such  carriage,  or  of 
the  particulars  painted  thereon,  the  same  shall  be  deemed  and  received  as  evi- 
dence thereof  without  the  production  of  such  carriage. 

XX.  And  whereas  by  an  Act  passed  ui  the  twenty-second  year  of  the  reign 
of  King  George  the  Third,  intitided  An  Act  for  charging  a  Duty  on.  Persons 
whose  Property  shall  be  insured  against  Loss  by  Fire,  it  is  enacted,  that  no  person 
shall  insure  or  open  any  office  for  insuring  houses,  furniture,  goods,  wares,  mer- 
chandises, or  other  property,  from  loss  by  fire,  iu  Great  Britain,  without  first 
taking  out  a  hcence  for  that  purpose  from  the  commissioners  for  managing  the 
stamp  duties,  which  licence  it  is  enacted  shall  endure  and  have  force  for  one  year 
only  ;  and  it  is  thereby  also  enacted,  that  every  person  and  body  poUtic  or  cor- 
porate to  whom  any  such  hcence  shall  be  granted  shall  at  the  time  of  receiviug 
such  licence  give  seciu-ity,  by  bond,  to  his  Majesty,  conditioned  for  jnaking  out 
and  dehvering  the  accounts  of  all  monies  received  for  duties  granted  by  the  said 
last-mentioned  Act,  and  payment  of  the  same,  as  therein  mentioned :  And 
whereas,  under  and  by  virtue  of  an  Act  passed  iu  the  sisth  and  seventh  years  of 
the  reign  of  his  late  Majesty  King  WUham  the  Fourth,  intituled  An  Act  to 
enable  Persons  to  make  Deposits  of  Stock  or  Exchequer  Bilk  in  lieu  of  giving 
Security  by  Bond  to  the  Postmaster- General  and  Commissioners  of  Land  Revenue, 
Customs,  Excise,  Stamps,  and  Taxes,  and  of  an  Act  passed  ia  the  first  and  second 
years  of  her  present  Majesty's  reign,  for  amending  the  said  last-mentioned  Act, 
any  person  from  whom  any  security  is  required  in  respect  of  any  matter  relating 
to  the  revenues  of  the  Post  Office,  land  revenues,  customs,  excise,  stamps,  or 
taxes  is  enabled,  ia  heu  of  giving  such  security  by  bond,  to  give  the  same  by 
transfer  of  stock  or  deposit  of  exchequer  bills,  as  therein  mentioned :  And 
whereas  the  giving  of  security  every  year  by  persons  insuring  property  from  loss 
or  damage  by  fire,  on  taking  out.  a  licence  for  that  purpose,  is  attended  with 
great  inconvenience,  and  it  is  expedient  to  provide  a  remedy  for  the  same  :  Be 
it  therefore  enacted.  That  every  Hcence  which  shall  be  hereafter  granted  for 
insuring  houses,  furniture,  goods,  wares,  merchandises,  or  other  property  from 
loss  by  fire,  under  the  said  Act  passed  in  the  twenty-second  year  of  the  reign  of 
King  George  the  Third,  shall  endure  and  remain  in  force  from  the  day  of  the 
date  thereof  for  and  during  all  such  time  as  the  body  pohtic  or  corporate  to 
which  the  same  shaU  be  granted,  or  the  persons  therein  named,  or  any  of  them, 
shall  continue  to  insure  or  carry  on  the  business  of  fire  insurance,  or,  in  the  case 
of  a  company  not  incorporate,  so  long  as  the  persons  named  in  the  hcence  shall 
be  members  or  partners  or  a  member  or  partner  of  the  company  named  or  de- 
scribed in  such  hcence,  and  as  and  for  the  whole  of  which  the  same  shall  have 
been  granted,  anything  in  any  of  the  said  recited  Acts  or  in  any  other  Act  con- 
tained to  the  contrary  notwithstanding :  Provided  always.  That  every  person 
and  body  poUtic  or  corporate,  to  whom  any  such  licence  as  aforesaid  shall  be 
granted,  shall  give  security,  by  bond,  to  her  Majesty,  her  heirs  and  successors, 
in  such  sum  as  the  Commissioners  of  Stamps  and  Taxes  shall  think  proper,  with 
sufficient  sureties  to  the  satisfaction  of  the  said  commissioners,  or  by  transfer  of 
stock  or  "deposit  of  exchequer  biUs,  in  pursuance  of  the  said  recited  Acts  in  that 
behalf,  for  duly  and  faithfully  keepmg,  making  out,  sigmng,  and  dehvering,  in 
the  manner  required  by  any  Act  of  Parhament  relating  thereto,  aU  and  every 
the  accounts  by  any  such  Act  required  to  be  kept,  made  out,  signed,  and  de- 
livered by  persons  and  bodies  politic  or  corporate  to  whom  hcence  is  granted  for 
insuring  houses,  furniture,  goods,  wares,  merchandises,  or  other  property  from 
loss  by  fire,  and  for  duly  and  faithfully  paying,  as  required  by  any  such  Act,  to 
the  Eeceiver-General  of  Stamps  and  Taxes,  or  to  such  other  person  as  the  said 
commissioners  may  require,  for  the  use  of  her  Majesty,  her  hens  and  successors, 
the  duties  which  shall  appear  to  be  due  on  such  accounts  respectively,  and  for 
truly  and  faithfully  observing  and  performing  all  the  directions,  matters,  and 
things  contained  m  the  said  Acts  on  the  part  of  such  licensed  person  or  body 
politic  or  corporate  to  be  observed  and  performed  ;  and  every'such  security  to  be 
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given  under  any  of  the  said  Acts,  whether  by  bond  or  transfer,  or  deposit  of 
stock  or  exchequer  bills,  and  in  the  case  of  any  such  transfer  or  deposit  in  or 
into  whose  name  or  names  soever,  together  with  the  name  of  the  chairmaii  of 
the  Commissioners  of  Stamps  and  Taxes  for  the  time  being,  the  stock  or  exchequer 
bills  shall  be,  or  be  transferred  or  deposited,  shall  continue  and  be  a  security  for 
the  due  performance  of  all  things  required  as  aforesaid,  not  only  during  all  such 
time  as  the  licence  to  which  the  same  shall  relate  shall  be  in  force,  but  during 
all  such  time  as  the  body  poUtic  or  corporate,  or  the  company  not  incorporate 
named  or  described  in  such  licence,  shall  insure  any  such  property  from  loss  by 
fire,  or  shall  carry  on  the  business  of  such  insurance,  whether  any  such  hcence 
shall  be  in  force  or  not,  or  otherwise  acoordibg  to  the  conditions  of  any  such 
bond,  or  the  terms  or  conditions  of  any  declaration  relating  to  any  such  stock  or 
exchequer  bills  ;  and  such  stock  or  exchequer  bills  may,  when  the  security  for 
which  the  same  was  or  were  transferred  or  deposited  shall  be  no  longer  necessary, 
be  transferred  or  dehvered  up  to  any  of  the  persons  who  for  the  time  being  shall 
be  a  partner  or  member  or  partners  or  members  of  the  company  for  or  on  whose 
behalf  the  same  was  or  were  transferred  or  deposited,  or  otherwise  aecorduig  to 
the  terms,  if  any,  in  that  behalf  mentioned  and  contained  in  any  such  declara- 
tion, as  the  said  chairman  for  the  time  being  shall  think  proper :  Provided 
always,  That  every  such  security  shall  be  renewed  from  time  to  time,  as  often  aa 
any  such  bond  shall  become  forfeited,  or  any  of  the  parties  thereto  shall  die  or 
become  bankrupt  or  insolvent,  or  reside  in  parts  beyond  the  seas,  and  also  as 
often  as  the  said  commissioners  shall  think  fit,  and  in  such  amount  as  they  or  the 
Commissioners  of  her  Majesty's  Treasury  shall  direct,  whether  the  same  shall  be 
by  bond  or  transfer  or  deposit  as  aforesaid  ;  and  in  the  event  of  any  neglect  or 
refusal  to  renew  the  same  when  required  by  this  Act  or  by  the  said  Commis- 
sioners of  Stamps  and  Taxes,  it  shall  be  lawful  for  the  said  last-mentioned  com- 
missioners to  revoke  the  Hcence  which  shall  have  been  granted  to  the  body  politic 
or  corporate,  or  company,  or  persons  neglecting  or  refusing  to  renew  such  secu- 
rity to  insure  property  from  loss  by  fire,  and  thenceforth  such  hcence  shall  cease 
and  determine. 

XXI.  And  be  it  enacted,  That  it  shall  not  be  lawful  for  the  Commissioners  of 
Stamps  and  Taxes,  or  any  of  their  officers,  to  stamp  or  mark  any  vellum,  parch- 
ment, or  paper  upon  which  any  bill  of  lading,  or  any  charter-party,  or  any  agree- 
ment, contract,  memorandum,  letter,  or  other  writing  by  this  Act  chargeable 
with  any  duty  as  a  charter-party,  shall  be  engrossed,  written,  or  printed,  vinder 
any  pretence  whatever,  after  the  same  shall  be  executed  or  signed  by  any  party, 
except  as  herein  is  provided ;  and  if  any  person  shall  make  or  sign  any  bill  of 
lading  which  shaU  be  engrossed,  printed,  or  written,  or  partly  engrossed  or 
written  and  partly  printed,  upon  vellum,  parchment,  or  paper  not  duly  stamped 
according  to  law,  every  such  person  shall  forfeit  the  sum  of  fifty  pounds :  Pro- 
vided always,  that  if  any  charter-party,  or  any  such  agreement,  contract,  memo- 
randiun,  letter,  or  writing  chargeable  with  any  duty  as  a  charter-party,  shall  be 
brought  to  the  head  office  of  the  said  commissioners,  or  to  any  of  their  proper 
officers,  to  be  stamped,  within  fourteen  days  after  the  same  shall  bear  date,  and 
shall  have  been  executed  or  signed  by  the  party  thereto  who  shall  have  first 
executed  or  signed  the  same,  it  shall  be  lawful  for  the  said  commissioners,  and 
they  are  hereby  required  to  cause  the  same  to  be  stamped,  upon  payment  of  the 
duty  chargeable  thereon,  without  any  penalty  ;  and  if  the  same  shall  be  brought 
to  the  said  head  office  to  be  stamped  at  any  time  after  the  expiration  of  such 
fourteen  days,  and  within  one  calendar  month  after  the  same  shall  bear  date, 
and  shall  have  been  first  executed  or  signed  as  aforesaid,  it  shall  be  lawful  for 
the  said  commissioners,  and  they  are  hereby  required  to  cause  the  same  to  be 
stamped,  upon  payment  of  the  duty  chargeable  thereon,  and  of  the  further  sum 
of  ten  pounds  by  way  of  penalty. 

XXII.  And  whereas  before  any  person  is  admitted  to  the  degree  of  a  bar- 
rister-at-law  in  England,  he  is  required  to  be  admitted  a  member  of  one  of  the 
Inns  of  Court  m  England,  as  well  as  a  student  into  the  Society  of  King's  Inns  in 
Dublin,  and  it  is  expedient  to  reUeve  all  such  persons  from  the  duty  payable  on 
such  admission  m  England ;  be  it  therefore  enacted,  That  where  any  person 
shall  be  admitted  a  member  of  any  of  the  Inns  of  Court  in  England,  and  also  a 
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student  into  the  Society  of  King's  Inns  in  Dublin,  and  shall  have  paid  the  stamp 
duties  chargeable  on  both  such  admissions,  it  shall  be  lawful  for  the  Oommis- 
siouers  of  Stamps  and  Taxes  to  repay  to  such  person  the  amount  of  the  duty  on 
such  admission  in  England,  after  deducting  the  usual  discount  aUowed  on  the 
purchase  of  stamps  in  England,  provided  apphcation  shall  be  made  for  that  pur- 
pose within  six  calendar  months  after  the  last  admission  ;  and  proof  of  both  such 
admissions,  and  the  payment  of  the  duties  thereon,  shall  be  made  to  the  satis- 
faction of  the  said  commissioners,  who  shall  be  at  liberty  to  make  such  regula- 
tions relating  thereto  as  they  shall  think  proper. 

XXIII.  And  whereas  by  the  said  recited  Act  of  the  fifty-iifth  year  of  the 
reign  of  King  George  the  Third,  the  Commissioners  of  the  Treasury  are  authorized 
to  allow  time  for  making  claims  for  a  return  of  stamp  duty  paid  upon  probates 
of  wills  and  letters  of  administration  in  cases  where  an  executor  or  administrator 
hath  paid  debts  out  of  the  personal  or  moveable  estate  of  any  deceased  person, 
and  it  is  expedient  to  authorize  the  Commissioners  of  Stamps  and  Taxes  to  allow 
time  for  making  such  claims  ;  be  it  therefore  enacted,  That  where  it  shall  be 
proved  by  oath  and  proper  vouchers,  to  the  satisfaction  of  the  said  Commissioners 
of  Stamps  and  Taxes,  that  an  executor  or  administrator  hath  paid  debts  due  and 
owing  from  the  deceased,  and  payable  by  law  out  of  his  or  her  personal  or 
moveable  estate,  to  such  an  amount  as,  being  deducted  from  the  amount  or 
value  of  the  estate  and  effects  of  the  deceased,  for  or  in  respect  of  which  a  pro- 
bate or  letters  of  administration  shall  have  been  granted  in  England  after  the 
thirty-first  day  of  August  one  thousand  eight  hundred  and  fifteen,  or  which  shall 
be  included  in  any  inventory  duly  exhibited  and  recorded  after  that  day  in  a 
Commissary  Court  in  Scotland,  shall  reduce  the  same  to  a  sum  which,  if  it  had 
been  the  whole  gross  amount  or  value  of  such  estate  or  effects,  would  have 
occasioned  a  less  stamp  duty  to  be  paid  on  such  probate  or  letters  of  administra- 
tion or  inventory  than  shall  have  been  actually  paid  thereon,  it  shall  be  lawful 
for  the  said  Commissioners  of  Stamps  and  Taxes,  and  they  are  hereby  required 
to  return  the  difference,  provided  the  same  shall  be  claimed  within  three  years 
after  the  date  of  such  probate  or  letters  of  administration,  or  the  recording  of 
such  inventory  as  aforesaid  ;  but  where,  by  reason  of  any  proceeding  at  law  or 
in  equity,  the  debts  due  from  the  deceased  shall  not  have  been  ascertained  and 
paid,  or  the  effects  of  the  deceased  shall  not  have  been  recovered  and  made 
available,  and  in  consequence  thereof  the  executor  or  administrator  shall  be  pre- 
vented from  claiming  such  return  of  duty  as  aforesaid  within  the  said  term  of 
three  years,  it  shall  be  lawful  for  the  said  Commissioners  of  Stamps  and  Taxes 
to  allow  such  further  time  for  making  the  claim  as  may  appear  to  them  to  be 
reasonable  under  the  circumstances  of  the  case. 

XXIV.  And  be  it  enacted,  That  all  pecuniary  penalties  imposed  by,  or 
which  may  be  incurred  under  this  Act,  may  be  sued  or  prosecuted  for  and 
recovered  by  the  same  ways  and  means,  and  in  the  same  manner  and  form,  and 
be  mitigated  and  applied  as  any  other  penalty  incurred  under  any  Act  relating 
to  the  stamp  duties  may  be  sued  for,  prosecuted,  and  recovered,  mitigated  and 
applied ;  and  that  aU  the  powers,  provisions,  regulations,  forfeitures,  pains,  and 
penalties  contained  in  or  imposed  by  any  Act  or  Acts  in  force  with  relation  to 
any  of  the  duties  imder  the  management  of  the  Coromissioners  of  Stamps  and 
Taxes,  so  far  as  the  same  are  or  may  be  apphcable  in  cases  not  by  this  Act 
expressly  provided  for,  and  so  far  as  the  same  shall  not  be  superseded  by,  and 
as  the  same  shall  be  consistent  with,  the  express  provisions  of  this  Act,  shall  be 
of  fuU  force  and  effect  with  respect  to  the  duties  by  this  Act  granted,  and  to 
the  matters  and  things  charged  or  chargeable  therewith,  in  respect  of  which  duty 
is  hereby  granted,  and  shall  be  applied  and  put  in  execution  for  recovering, 
securing,  and  collecting  the  said  duties  hereby  granted,  and  for  preventing, 
detecting,  and  punishing  all  frauds,  forgeries,  and  other  offences  relating  thereto, 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  such  powers,  provisions, 
regulations,  forfeitures,  pains,  and  penalties  had  been  repeated  and  specially 
enacted  in  this  Act  with  reference  to  the  duties  by  this  Act  granted  and  made 

payable.  ,  .     , 

XXV.  And  be  it  enacted.  That  wherever  m  this  Act,  with  reference  to  any 
person,  matter,  or  thing,  any  word  or  words  is  or  are  used,  importing  the 
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singular  niim'ber  or  the  masculine  gender  only,  yet  such  word  or  words  shall  be 
understood  to  include  several  persons  as  well  as  one  person,  females  as  weU  as 
males,  bodies  pohtic  or  corporate  as  weU  as  individuals,  and  several  matters  or 
things  as  well  as  one  matter  or  thing,  unless  it  be  otherwise  specially  provided, 
or  there  be  something  in  the  subject  or  context  repugnant  to  such  construction. 

XXVI.  And  be  it  enacted,  That  this  Act  shall  commence  and  take  effect  on 
the  respective  days  hereinafter  mentioned  ;  (that  is  to  say,)  so  much  thereof  as 
relates  to  the  duties  on  passengers  conveyed  on  railways  shall  commence  and 
take  effect  on  the  first  day  of  August  in  this  present  year  one  thousand  eight 
hundred  and  forty-two  ;  and  so  much  thereof  as  relates  to  stage  carriages,  and 
licences  for  keeping,  using,  or  employing  the  same,  and  to  the  duties  thereon, 
shall  commence  and  take  effect  on  the  third  day  of  October  in  this  present  year  one 
thousand  eight  hundred  and  forty-two ;  and  so  much  as  relates  to  any  other  duties, 
matters,  and  things  shall  commence  and  take  effect  on  the  passing  of  this  Act. 

XXVII.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by 
any  Act  to  be  passed  in  this  present  session  of  Parhament. 

SCHEDULE  containing  iTie  Duties  by  this  Act  granted  on  State  Carriages ; 
(that  is  to  say,)  duty. 

For  and  in  respect  of  every  original  hoence  to  be  taken  out  yearly    £    s.    d. 
by  the  person  who  shall  keep,  use,  or  employ  any  stage  carriage 
in  Great  Britain  ;  (that  is  to  say,)  for  every  such  stage  carriage. 

And  for  and  in  respect  of  every  supplementary  licence  for  the  same 
carriage,  for  which  any  such  original  Hcence  shall  have  been 
granted,  which  shall  be  taken  out  in  any  case  allowed  by  law 
during  the  period  for  which  such  original  hcence  was  granted. 

And  for  and  in  respect  of  every  mile  which  any  stage  carriage  shall 
be  licensed  to  travel,        ...... 

And  also  the  Duties  in  respect  of  Passengers  conveyed  for  Hire  hy 
Carriages  travelling  upon  Railways ; 
(that  is  to  say,) 
For  and  in  respect  of  all  passengers  conveyed  for  hire  upon  or  along 
any  railway,  a  duty  at  and  after  the  rate  of  £5,  for  £100,  upon 
all  sums  received  or  charged  for  the  hire,  fare,  or  conveyance  of 
all  such  passengers. 

And  also  the  Duties  on  the  Instruments,  Matters,  and  Things  herein 
mentioned  and  described ; 
(that  is  to  say,) 
Bill  of  lading  of  or  for  any  goods,  merchandise,  or  effects,  to  be 
exported,  or  carried  coastwise,      ..... 
Charter-party,  or  any  agreement  or  contract  for  the  charter  of  any 
ship  or  vessel,  or  any  memorandum,  letter,  or  other  writing, 
between  the  captain,  master,  or  owner  of  any  ship  or  vessel,  and 
any  other  person,  for  or  relating  to  the  freight  or  conveyance  of 
any  money,  goods,  or  effects  on  board  of  such  ship  or  vessel. 
Collation  or  appointment  by  any  archbishop  or  bishop,  to  any  cathe- 
dral, prebend,  dignity,  office,  or  honorary  canonry,  having  no 
endowment  or  emolument  attached  or  belonging  thereto, 
Collation  by  any  archbishop  or  bishop,  to  any  ecclesiastical  benefice, 
dignity,  or  promotion  in  England,  other  thaji  as  aforesaid. 
And  where  the  net  yearly  value  of  such  benefice,  dignity,  or 
promotion  shall  amount  to  £300,  or  upwards,  then  for  every 
£100  thereof,  over  and  above  the  first  £200,  a  further  duty  of 
Donation  or  presentation  by  her  Majesty,  or  her  heirs  or  successors,  of 
or  to  any  ecclesiastical  benefice,  dignity,  or  promotion  in  England, 
And  where  the  net  yearly  value  of  such  benefice,  dignity,  or 
promotion  shall  amoimt  to  £800,  or  upwards,  then  for  every 
£100  thereof,  over  and  above  the  first  £200,  further  duty  of 
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Institution  granted  by  any  archbishop,  bishop,  chancellor,  or  other    £    s.    d. 
ordinary,  or  by  any  ecclesiastical  court,   to  any  ecclesiastical 
benefice,  dignity,  or  promotion  in  England : 

Where  the  same  shall  proceed  upon  a  presentation,       .  .200 

And  where  it  shall  proceed  upon  the  petition  of  the  patron  to 

be  himseH  admitted  and  instituted,    .  .  .  .700 

And  if  in  the  latter  case  the  net  yearly  value  of  such  benefice, 
dignity,  or  promotion  shall  amount  to  £300,  or  upwards, 
then  for  every  £100  thereof,  over  and  above  the  first  £200, 
a  further  duty  of       .  .  .  .  .  .600 

Note. — The  value  of  such  benefice,  dignity,  or  promotion 
in  any  and  every  of  the  cases  aforesaid  to  be  ascertained 
by  the  certificate  of  the  Ecclesiastical  Commissioners  for 
England  :  Provided  always,  that  two  or  more  benefices 
episcopaUy  or  permanently  united  shall  be  deemed  one 
benefice  only. 
Licence  to  hold  a  perpetual  curacy  not  proceeding  upon  a  nomi- 
nation,     .  .  .  .  .  .  .  .     3  10     0 


7  AND  8  Vict.  C.  85. — An  Act  to  attach  certain  Conditions  to  the  Construction  of 
future  Railways  authorized  or  to  be  authorized  hy  any  Act  of  the  present  or 
succeeding  Sessions  of  Parliament ;  and  for  other  Purposes  in  relation  to 
Railways. — [9ift  August  1844.] 

Whereas  it  is  expedient  that  the  concession  of  powers  for  the  establishment  of 
new  lines  of  railway  should  be  subjected  to  such  conditions  as  are  hereinafter 
contained  for  the  benefit  of  the  pubhc :  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parhament  assembled,  and  by  the 
authority  of  the  same.  That  if  at  any  time  after  the  end  of  twenty-one  years 
from  and  after  the  first  day  of  January  next  after  the  passing  of  any  Act  of  the 
present  or  of  any  future  session  of  Parhament  for  the  construction  of  any  new 
line  of  passenger  railway,  whether  such  new  hue  be  a  trunk,  branch,  or  junction 
line,  and  whether  such  new  line  be  constructed  by  a  new  company  incorporated 
for  the  purpose  or  by  any  existing  company,  the  clear  annual  profits  divisible 
upon  the  subscribed  and  paid-up  capital  stock  of  the  said  railway,  upon  the 
average  of  the  three  then  last  precediag  years,  shall  equal  or  exceed  the  rate 
of  ten  pounds  for  every  hundred  pounds  of  such  paid-up  capital  stock,  it  shall 
be  lawful  for  the  Lords  Commissioners  of  her  Majesty's  Treasury,  subject  to  the 
provisions  hereinafter  contained,  upon  giving  to  the  said  company  three  calendar 
months'  notice  in  writing  of  their  intention  so  to  do,  to  revise  the  scale  of  toUs, 
fares,  and  charges  limited  by  the  Act  or  Acts  relating  to  the  said  railway,  and 
to  fix  such  new  scale  of  toUs,  fares,  and  charges,  applicable  to  such  different 
classes  and  kinds  of  passengers,  goods,  and  other  traifio  on  such  railway,  as  in 
the  judgment  of  the  said  Lords  Commissioners,  assuming  the  same  quantities 
and  kinds  of  traffic  to  continue,  shall  be  likely  to  reduce  the  said  divisible  profits 
to  the  said  rate  of  ten  pounds  in  the  hundred  :  Provided  always,  that  no  such 
revised  scale  shall  take  effect,  unless  accompanied  by  a  guarantee  to  subsist  as 
long  as  any  such  revised  scale  of  tolls,  fares,  and  charges,  shall  be  in  force,  that 
the  said  divisible  profits,  in  case  of  any  deficiency  therein,  shall  be  annually 
made  good  to  the  said  rate  of  ten  pounds  for  every  hundred  pounds  of  such 
capital  stock  :  Provided  also,  that  such  revised  scale  shall  not  be  again  revised 
or  such  guarantee  withdrawn,  otherwise  than  with  the  consent  of  the  company, 
for  the  further  period  of  twenty-one  years. 

II.  And  be  it  enacted,  That  whatever  may  be  the  rate  of  divisible  profits  on 
any  such  railway,  it  shall  be  lawful  for  the  said  Lords  Commissioners,  if  they 
shall  think  fit,  subject  to  the  provisions  hereinafter  contained,  at  any  time  after 
the  expiration  of  the  said  term  of  twenty- one  years,  to  purchase  any  such  rail- 
way, with  all  its  hereditaments,  stock,  and  appifftenances,  in  the  name  and  on 
behalf  of  her  Majesty,  upon  giving  to  the  said  company  three  calendar  months' 
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notice  in  writing  of  their  intention,  and  upon  payment  of  a  sum  equal  to  twenty- 
five  years'  purchase  of  the  said  annual  divisible  profits,  estimated  on  the  average 
of  the  three  then  next  preceding  years  :  Provided  that  if  the  average  rate  of  profits 
for  the  said  three  years  shall  be  less  than  the  rate  of  ten  pounds  in  the  hundred, 
it  shall  be  lawful  for  the  company,  if  they  shall  be  of  opinion  that  the  said  rate 
of  twenty-five  years'  purchase  of  the  said  average  profits  is  an  inadequate  rate  of 
purchase  of  such  railway,  reference  being  had  to  the  prospects  thereof,  to  require 
that  it  shall  be  left  to  arbitration,  in  case  of  difference,  to  determine  what  (if 
any)  additional  amount  of  purchase  money  shall  be  paid  to  the  said  company  : 
Provided  also,  that  such  option  of  purchase  shall  not  be  exercised,  except  with 
the  consent  of  the  company,  while  any  such  revised  scale  of  toUs,  fares,  and 
charges  shall  be  in  force. 

III.  Provided  always,  and  be  it  enacted.  That  the  option  of  revision  or  pur- 
chase shall  not  be  appUed  to  any  railway  made  or  authorized  to  be  made  by  any 
Act  previous  to  the  present  session ;  and  that  no  branch  or  extension  of  less  than 
five  miles  in  length  of  any  such  hue  of  railway  shall  be  taien  to  be  a  new  rail- 
way within  the  provisions  of  this  Act ;  and  that  the  said  option  of  purchase  shall 
not  be  exercised  as  regards  any  branch  or  extension  of  any  railway,  without  in- 
cluding such  railway  in  the  purchase,  in  case  the  proprietors  thereof  shall  require 
that  the  same  be  so  included. 

IV.  And  whereas  it  is  expedient  that  the  poKcy  of  revision  or  purchase 
should  in  no  manner  be  prejudged  by  the  provisions  of  this  Act,  but  should  remain 
for  the  future  consideration  of  the  Legislature,  upon  grounds  of  general  and 
national  policy  :  And  whereas  it  is  not  the  intention  of  this  Act  that  under  the 
said  powers  of  revision  or  purchase,  if  called  into  use,  the  public  resources  should 
be  employed  to  sustain  an  undue  competition  against  any  independent  company 
or  companies ;  be  it  enacted.  That  no  such  notice  as  hereinbefore  mentioned, 
whether  of  revision  or  purchase,  shall  be  given  until  provision  shall  have  been 
made  by  Parhament,  by  an  Act  or  Acts  to  be  passed  in  that  behalf,  for  autho- 
rizing the  guarantee  or  the  levy  of  the  purchase  money  hereinbefore  mentioned, 
as  the  case  may  be,  and  for  determining,  subject  to  the  conditions  hereinbefore 
mentioned,  the  manner  in  which  the  said  options,  or  either  of  them,  shall  be 
exercised;  and  that  no  bill  for  giving  powers  to  exercise  the  said  options,  or 
either  of  them,  shall  be  received  in  either  House  of  Parliament,  urdess  it  be 
recited  in  the  preamble  to  such  bill  that  three  months'  notice  of  the  intention  to 
apply  to  Parliament  for  such  powers  has  been  given  by  the  said  Lords  Commis- 
sioners to  the  company  or  companies  to  be  affected  thereby. 

V.  And  be  it  enacted.  That,  from  and  after  the  commencement  of  the  period 
of  three  years  next  preceding  the  period  at  which  the  option  of  revision  or  pur- 
chase becomes  available,  full  and  true  accotmts  shall  be  kept  of  aU  sums  of 
money  received  and  paid  on  account  of  any  railway  within  the  provisions  herein- 
before contained  (distinguishing,  if  the  said  railway  shall  be  a  branch  railway 
or  one  worked  in  common  with  other  railways,  the  receipts,  and  giving  an  esti- 
mate of  the  expenses  on  account  of  the  said  railway,  from  those  on  account  of 
the  trunk  hue,  or  other  railways),  by  the  directors  of  the  company  to  whom 
such  railway  belongs  or  by  whom  the  same  may  be  worked ;  and  every  such 
railway  company  shall  once  in  every  half-year,  during  the  said  period  of  three 
years,  cause  a  half-yearly  account  in  abstract  to  be  prepared,  showing  the  total 
receipt  and  expenditure  on  account  of  the  said  railway  for  the  half-year  ending 
the  thirtieth  day  of  June  and  the  thirty-first  day  of  December  respectively,  or 
such  other  convenient  days  as  shall  in  each  case  be  directed  by  the  said  Lords 
Commissioners,  under  distinct  heads  of  receipt  and  expenditure,  with  a  state- 
ment of  the  balance  of  such  account,  duly  audited  and  certified  mider  the  hands 
of  two  or  more  directors  of  the  said  railway  company,  and  shall  send  a  copy  of 
the  said  account  to  the  said  Lords  Commissioners  on  or  before  the  last  days  of 
August  and  February  respectively,  or  such  other  days  as  shall  in  each  case  be 
directed  by  the  said  Lords  Commissioners,  in  each  year  ;  and  it  shaU  be  lawful 
for  the  said  Lords  Commissioners,  if  and  when  they  shall  think  fit,  to  appoint 
any  proper  person  or  persons  to  inspect  the  accotmts  and  books  of  the  said  com- 
pany during  the  said  period  of  three  years ;  and  it  shall  be  lawful  for  any  person 
so  authorized,  at  all  reasonable  times,  upon  producing  his  authority,  to  examine 
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the  books,  accounts,  voucliers,  and  other  documents  of  the  company  at  the  prin- 
cipal office  or  place  of  business  of  the  company,  and  to  take  copies  or  extracts 
therefrom. 

VL  And  whereas  it  is  expedient  to  secure  to  the  poorer  class  of  travellers 
the  means  of  travelling  by  railway  at  moderate  fares,  and  in  carriages  in  which 
they  may  be  protected  from  the  weather  ;  be  it  enacted,  That  on  and  after  the 
several  days  hereinafter  specified,  all  passenger  railway  companies  which  shall 
have  been  incorporated  by  any  Act  of  the  present  session,  or  which  shall  be 
hereafter  incorporated,  or  which  by  any  Act  of  the  present  or  any  future  session 
have  obtained  or  shall  obtain,  directly  or  indirectly,  any  extension  or  amendment 
of  the  powers  conferred  on  them  respectively  by  their  previous  Acts,  or  have 
been  or  shall  be  authorized  to  do  any  act  imauthorized  by  the  provisions  of  such 
previous  Acts,  shall,  by  means  of  one  train  at  the  least  to  travel  along  their 
railway  from  one  end  to  the  other  of  each  trunk,  branch,  or  junction  line 
belonging  to  or  leased  by  them,  so  long  as  they  shall  continue  to  carry  other 
passengers  over  such  trunk,  branch,  or  junction  line,  once  at  the  least  each  way 
on  every  week  day,  except  Christmas  Day  and  Good  Friday  (such  exception  not 
to  extend  to  Scotland),  provide  for  the  conveyance  of  third-class  passengers  to 
and  from  the  terminal  and  other  ordinary  passenger  stations  of  the  railway, 
under  the  obligations  contained  in  their  several  Acts  of  Parliament,  and  with 
the  immunities  applicable  by  law  to  carriers  of  passengers  by  railway  ;  and  also 
under  the  following  conditions  ;  (that  is  to  say,) 

Such  train  shall  start  at  an  hour  to  be  from  time  to  time  fixed  by  the  directors, 
subject  to  the  approval  of  the  Lords  of  the  Committee  of  Privy  Council  for 
Trade  and  Plantations : 
Such  train  shall  travel  at  an  average  rate  of  speed  not  less  than  twelve  miles 
an  hour  for  the  whole  distance  travelled  on  the  railway,  including  stop- 
pages : 
Such  train  shaU,  if  required,  take  up  and  set  down  passengers  at  every  pas- 
senger station  which  it  shall  pass  on  the  line  : 
The  carriages  in  which  passengers  shall  be  conveyed  by  such  train  shall  be 
provided  with  seats,  and  shall  be  protected  from  the  weather,  in  a  manner 
satisfactory  to  the  Lords  of  the  said  Committee  : 
The  fare  or  charge  for  each  third-class  passenger  by  such  train  shall  not  exceed 

one  penny  for  each  mile  travelled : 
Each  passenger  by  such  train  shall  be  allowed  to  take  with  him  half  a  hxmdred 
weight  of  luggage,  not  being  merchandise  or  other  articles  carried  for  hire  or 
profit,  without  extra  charge  ;  and  any  excess  of  luggage  shall  be  charged  by 
weight,  at  a  rate  not  exceeding  the  lowest  rate  of  charge  for  passengers' 
luggage  by  other  trains  : 
Children  under  three  years  of  age  accompanying  passengers  by  such  train  shall 
be  taken  without  any  charge,  and  children  of  three  years  and  upwards,  but 
under  twelve  years  of  age,  at  half  the  charge  for  an  adult  passenger : 
And  with  respect  to  all  railways  subject  to  these  obligations  which  shall  be  open 
on  or  before  the  first  day  of  November  next,  these  obUgations  shall  come  into 
force  on  the  said  first  day  of  November  ;  and  with  respect  to  all  other  railways 
subject  to  these  obhgations,  they  shall  come  into  force  on  the  day  of  opening  of 
the  railway,  or  the  day  after  the  last  day  of  the  session  in  which  the  Act  shall  be 
passed  by  reason  of  which  the  company  wlU  become  subject  thereunto,  which 
shall  first  happen. 

VII.  And  be  it  enacted,  That  if  any  railway  company  shall  refuse  or  wilfully 
neglect  to  comply  with  the  provisions  of  this  Act  as  to  the  said  cheap  trains 
within  a  reasonable  time,  or  shall  attempt  to  evade  the  operation  of  such  order, 
such  company  shall  forfeit  to  her  Majesty  a  sum  not  exceeding  twenty  pounds 
for  every  day  during  which  such  refusal,  neglect,  or  evasion  shall  continue. 

VIII.  Provided  always,  and  be  it  enacted,  That,  except  as  to  the  amount  of 
fare  or  charge  for  each  passenger  by  such  cheap  trains,  which  shall  in  no  case 
exceed  the  rates  hereinbefore  in  such  case  provided,  the  Lords  of  the  said  Com- 
mittee shall  have  a  discretionary  power,  upon  the  apphcation  of  any  railway 
company,  of  dispensing  with  any  of  the  conditions  hereinbefore  required  in 
regard  to  the  conveyance  of  passengers  by  such  cheap  trains  as  aforesaid,  in  con- 
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sideration  of  such  other  arrangements,  either  in  regard  to  speed,  covering  from 
the  weather,  seats,  or  other  particulars,  as  to  the  Lords  of  the  said  Committee 
shall  appear  more  beneficial  and  convenient  for  the  passengers  by  such  cheap 
trains  mider  the  circumstances  of  the  case,  and  shall  be  sanctionei  by  them 
accordingly;  and  any  railway  company  which  shall  conform  to  such  other 
conditions  as  shall  be  so  sanctioned  by  the  Lords  of  the  said  Committee,  shall 
not  be  liable  to  any  penalty  for  not  observing  the  conditions  which  shall  have 
been  so  dispensed  with  by  the  Lords  of  the  said  Committee  in  regard  to  the  said 
cheap  trains  and  the  passengers  conveyed  thereby. 

IX.  And  be  it  enacted,  That  no  tax  shall  be  levied  upon  the  receipts  of  any 
railway  company  from  the  conveyance  of  passengers  at  fares  not  exceeding  one 
penny  for  each  nule  by  any  such  cheap  train  as  aforesaid. 

X.  And  be  it  enacted,  That  whenever  any  railway  company  subject  to  the 
hereinbefore  mentioned  obligation  of  running  cheap  trains  shall,  from  and  after 
the  days  hereinbefore  specified  on  which  the  said  obUgation  is  to  accrue,  run 
any  train  or  trains  on  Sundays  for  the  conveyance  of  passengers,  it  shall,  under 
the  obhgations  contained  in  its  Act  or  Acts  of  Parliament,  and  with  the  immuni- 
ties appUcable  by  law  to  carriers  of  passengers  by  railway,  by  such  train  each 
way,  on  every  Sunday,  as  shall  stop  at  the  greatest  number  of  stations,  provide 
sufficient  carriages  for  the  conveyance  of  third-class  passengers  at  the  terminal 
and  other  stations  at  which  such  Sunday  train  may  ordinarily  stop  ;  and  the  fare 
or  charge  for  each  third-class  passenger  by  such  train  shall  not  exceed  one  penny 
for  each  mile  travelled. 

XI.  And  whereas  by  an  Act  passed  in  the  second  year  of  the  reign  of  her 
Majesty,  intituled  An  Act  to  provide  for  the  Conveyance  of  the  Mails  hy  Railways, 
provision  was  made  for  the  transmission  of  the  mails  by  railway,  and  it  is  ex- 
pedient that  such  provision  should  be  extended  ;  be  it  enacted,  That  it  shall  be 
lawful  for  the  Postmaster-General  to  require,  in  the  manner  and  subject  to  the 
conditions  as  to  payment  for  service  performed  prescribed  by  the  said  Act,  that 
the  mails  be  forwarded  upon  any  such  railway  as  is  hereinbefore  last-mentioned 
at  any  rate  of  speed  which  the  Inspector-General  of  Railways  for  the  time  being 
shall  certify  to  be  safe,  not  exceeding  twenty-seven  miles  in  the  hour  including 
stoppages;  audit  shaU  be  also  lawful  for  the  Postmaster-General  to  send  any 
mail-guard  with  bags  not  exceeding  the  weight  of  luggage  allowed  to  any  other 
passenger  (or  subject  to  the  general  rules  of  the  company  for  any  excess  of  that 
weight)  by  any  trains  other  than  a  mail  train,  upon  the  same  conditions  as  any 
other  passenger  ;  provided  that  in  such  last-mentioned  case  nothing  herein  or  ia 
the  last-recited  Act  contained  shall  be  construed  to  authorize  the  Postmaster- 
General  to  require  the  conversion  of  a  regular  mail  train  into  an  ordinary  train, 
or  to  exercise  any  control  over  the  company  in  respect  of  any  ordinary  train,  nor 
shall  the  company  be  responsible  for  the  safe  custody  or  delivery  of  any  mail 
bags  so  sent. 

XII.  And  whereas  by  an  Act  passed  in  the  sisth  year  of  the  reign  of  her 
Majesty,  intituled  An  Act  for  the  better  Regulation  of  Railways,  and  for  the  Con- 
veyance of  Troops,  it  was  among  other  things  enacted,  that  whenever  it  shall  be 
necessary  to  move  any  of  the  officers  or  soldiers  of  her  Majesty's  forces  of  the 
fine,  ordnance  corps,  marines,  militia,  or  the  pohce  force,  by  any  railway,  the 
directors  thereof  shall  and  are  hereby  required  to  permit  such  forces  respectively, 
with  their  baggage,  stores,  arms,  ammunition,  and  other  necessaries  and  things, 
to  be  conveyed  at  the  usual  hours  of  starting,  at  such  prices  or  upon  such  condi- 
tions as  may  from  time  to  time  be  contracted  for  between  the  Secretary  at  War 
and  such  railway  companies  for  the  conveyance  of  such  forces,  on  the  production 
of  a  route  or  order  for  their  conveyance  signed  by  the  proper  authorities  :  And 
whereas  it  is  expedient  to  amend  such  provision  in  regard  to  the  prices  and  con- 
ditions of  conveyance  by  any  new  railway,  or  any  railway  obtaining  new  powers 
from  Parhament ;  be  it  enacted.  That  aU  railway  companies  which  have  been  or 
shall  be  incorporated  by  any  Act  of  the  present  or  any  future  session,  or  which 
by  any  Act  of  the  present  or  any  future  session  shall  have  obtained  or  shall 
obtain  any  extension  or  amendment  of  the  powers  conferred  by  their  previous 
Acts  or  any  of  them,  or  have  been  or  shall  be  authorized  to  do  any  act  un- 
authorized by  the  provisions  of  such  previous  Acts,  shall  be  boimd  to  provide 
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such  conveyance  as  aforesaid  for  the  said  military,  marine,  and  police  forces,  at 
fares  not  exceeding  twopence  per  mile  for  each  commissioned  officer  proceeding 
on  duty,  such  officer  being  entitled  to  conveyance  in  a  first-class  cairiage,  and 
not  exceeding  one  penny  for  each  mile  for  each  soldier,  marine,  or  private  of  the 
militia  or  police  force,  and  also  for  each  wife,  widow,  or  child  aloove  twelve  years 
of  age  of  a  soldier  entitled  by  Act  of  Parliament  or  by  competent  authority  to  be 
sent  to  their  destination  at  the  pubhc  expense,  children  under  three  years  of  age 
so  entitled  being  taken  free  of  charge,  and  children  of  three  years  of  age  or  up- 
wards, but  under  twelve  years  of  age,  so  entitled,  being  taken  at  half  the  price 
of  an  adult ;  and  such  soldiers,  marines,  and  privates  of  the  militia  or  police  force, 
and  their  wives,  widows,  and  children  so  entitled,  being  conveyed  in  carriages 
which  shall  be  provided  with  seats,  vrith  sufficient  space  for  the  reasonable  accom- 
modation of  the  persons  conveyed,  and  which  shall  be  protected  against  the 
weather,  provided  that  every  officer  conveyed  shall  be  entitled  to  take  with  him 
one  hundred  weight  of  personal  luggage  without  extra  charge,  and  every  soldier, 
marine,  private,  wife,  or  widow  shall  be  entitled  to  take  with  him  or  her  half  a 
hundred  weight  of  personal  luggage  without  extra  charge,  aU  excess  of  the  above 
weights  of  personal  luggage  being  paid  for  at  the  rate  of  not  more  than  one  half- 
penny per  pound,  and  all  pubhc  baggage,  stores,  arms,  ammunition,  and  other 
necessaries  and  things,  (except  gunpowder  and  other  combustible  matters,  which 
the  company  shall  only  be  bound  to  convey  at  such  prices  and  upon  such  condi- 
tions as  may  be  from  time  to  time  contracted  for  between  the  Secretary  at  "War 
and  the  Company,)  shall  be  conveyed  at  charges  not  exceeding  twopence  per  ton 
per  mUe,  the  assistance  of  the  mihtary  or  other  forces  being  given  in  loading  and 
unloading  such  goods. 

XIII.  And  whereas  electrical  telegraphs  have  been  established  on  certain  rail- 
ways, and  may  be  more  extensively  established  hereafter,  and  it  is  expedient  to 
provide  for  their  due  regulation  ;  be  it  enacted,  That  every  railway  company,  on 
being  required  so  to  do  by  the  Lords  of  the  said  Committee,  shall  be  bound  to 
allow  any  person  or  persons  authorized  by  the  Lords  of  the  said  Committee,  with 
servants  and  workmen,  at  all  reasonable  times  to  enter  into  or  upon  their  lands, 
and  to  establish  and  lay  down  upon  such  lands  adjoining  the  line  of  such  railway 
a  line  of  electrical  telegraph  for  her  Majesty's  service,  and  to  give  to  him  and  them 
every  reasonable  facility  for  laying  down  the  same,  and  for  using  the  same  for  the 
purpose  of  receiving  and  sending  messages  on  her  Majesty's  service,  subject  to  such 
reasonable  remuneration  to  the  company  as  may  be  agreed  upon  between  the 
company  and  the  Lords  of  the  said  Committee,  or  in  case  of  disagreement  as  may 
be  settled  by  arbitration  :  Provided  always,  that,  subject  to  a  prior  right  of  use 
thereof  for  the  purposes  of  her  Majesty,  such  telegraph  may  be  used  by  the  com- 
pany for  the  purposes  of  the  railway,  upon  such  terms  as  may  be  agreed  upon 
between  the  parties,  or,  in  the  event  of  difference,  as  may  be  settled  by  arbitra- 
tion. 

XIV.  Ajid  be  it  enacted.  That  where  a  hne  of  electrical  telegraph  shall  have 
been  established  upon  anyrailwaybythe  company  to  whom  such  railway  belongs, 
or  by  any  company,  partnership,  person  or  persons,  otherwise  than  exclusively 
for  her  Majesty's  service,  or  exclusively  for  the  purposes  of  the  railway,  or  jointly 
for  both,  the  use  of  such  electrical  telegTaph,  for  the  purpose  of  receiving  and 
sending  messages,  shall,  subject  to  the  prior  right  of  use  thereof  for  the  service 
of  her  Majesty  and  for  the  purposes  of  the  company,  and  subject  also  to  such 
equal  charges  and  to  such  reasonable  regulations  as  may  be  from  time  to  time 
made  by  the  said  railway  company,  be  open  for  the  sending  and  receiving  of 
messages  by  all  persons  ahke,  without  favour  or  preference. 

XV.  AJnd  whereas  by  an  Act  passed  in  the  fourth  year  of  the  reign  of  her 
Majesty,  intituled  An  Act  to  regulate  Railways,  power  is  given  to  the  Lords  of 
the  said  Committee  to  appoint  any  proper  person  or  persons  to  inspect  any  rail- 
way, and  the  stations,  works,  and  buildings,  and  the  engines  and  carriages 
belonging  thereto  ;  and  in  order  to  carry  the  provisions  of  this  Act  into  execu- 
tion, it  is  expedient  that  the  said  power  be  extended  ;  be  it  enacted,  That  the 
said  power  given  to  the  Lords  of  the  said  Committee  of  appointing  proper  per- 
sons to  inspect  railways  shall  extend  to  authorize  the  appointment  by  the  Lords 
of  the  said  Committee  of  any  proper  person  or  persons  for  such  purposes  of 
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inspection  as  are  by  the  said  Act  authorized,  and  also  for  the  purpose  of  enabhng 
the  Lords  of  the  said  Committee  to  carry  the  provisions  of  this  and  of  the  said 
Act,  and  of  any  general  Act  relating  to  railways  into  execution ;  and  that  so 
much  of  the  last-recited  Act  as  provides  that  no  person  shall  be  ehgible  to  the 
appointment  as  inspector  who  shall,  within  one  year  of  his  appointment,  have 
been  a  director,  or  have  held  any  office  of  trust  or  profit  under  any  railway  com- 
pany, shall  be  repealed ;  provided  always,  that  no  person  to  be  appointed  as 
aforesaid  shall  exercise  any  powers  of  interference  in  the  affairs  of  the  company. 

XVI.  And  whereas  by  the  said  Act  of  the  fourth  year  of  the  reign  of  her 
Majesty,  intituled  An  Act  for  regulating  Railways,  it  is  among  other  things 
enacted.  That  whenever  it  shall  appear  to  the  Lords  of  the  said  Committee  that 
any  of  the  provisions  of  the  several  Acts  of  Parhament  regulating  any  railway 
companies,  or  the  provisions  of  that  Act,  have  not  been  complied  with  on  the 
part  of  any  of  the  said  companies  or  any  of  their  officers,  and  that  it  would  be 
for  the  public  advantage  that  the  due  performance  of  the  same  should  be  en- 
forced, the  Lords  of  the  said  Committee  shall  certify  the  same  to  her  Majesty's 
Attorney-General  for  England  or  Ireland,  or  to  the  Lord  Advocate  for  Scotland, 
as  the  case  may  require ;  and  thereupon  the  said  Attorney-General  or  Lord 
Advocate  shall,  by  information,  or  by  action,  biU,  plaint,  suit  at  law  or  in  equity, 
or  other  legal  proceeding  (as  the  case  may  require),  proceed  to  recover  such 
penalties  and  forfeitures,  or  otherwise  to  enforce  the  due  performance  of  the  said 
provisions,  by  such  means  as  any  person  aggrieved  by  such  non-comphanoe,  or 
otherwise  authorized  to  sue  for  such  penalties,  might  employ  under  the  provisions 
of  the  said  Acts  ;  provided  always,  that  no  such  certificate  as  aforesaid  shall  be 
given  by  the  Lords  of  the  said  Conunittee  until  twenty-one  days  after  they  shall 
have  given  notice  of  their  intention  to  give  the  same  to  the  company  against  or 
ia  relation  to  whom  they  shall  intend  to  give  the  same :  And  whereas  it  is  expe- 
dient that  more  effectual  provision  should  be  made,  not  only  for  enforcing  a 
compHance  on  the  part  of  railway  companies  with  the  provisions  of  their  Acts, 
but  also  for  restraining  railway  companies  from  performing  acts  unauthorized  by 
such  provisions  ;  be  it  enacted,  That  so  much  of  the  said  Act  as  is  hereinbefore 
recited  shall  be  repealed. 

XVII.  And  be  it  enacted,  That  whenever  it  shall  appear  to  the  Lords  of  the 
said  Committee  that  any  of  the  provisions  of  the  several  Acts  of  Parhament 
regulating  any  railway  company,  or  the  provisions  of  this  Act  or  of  any  general 
Act  relating  to  railways,  have  not  been  complied  with  on  the  part  of  any  railway 
company  or  any  of  its  officers,  or  that  any  railway  company  has  acted  or  is  acting 
in  a  manner  unauthorized  by  the  provisions  of  the  Act  or  Acts  of  Parhament 
relating  to  such  railway,  or  in  excess  of  the  powers  given  and  objects  defined  by 
the  said  Act  or  Acts,  and  it  shall  also  appear  to  the  Lords  of  the  said  Committee 
that  it  would  be  for  the  pubUo  advantage  that  the  company  should  be  restrained 
from  so  acting,  the  Lords  of  the  said  Committee  shall  certify  the  same  to  her 
Majesty's  Attorney-General  for  England  or  Ireland,  or  to  the  Lord  Advocate  for 
Scotland,  as  the  case  may  require  ;  and  thereupon  the  said  Attorney-General  or 
Lord  Advocate  shall,  in  case  such  default  of  the  railway  company  shall  consist 
of  non-comphance  with  the  provisions  of  the  Act  or  Acts  relating  thereto  or  of 
this  Act,  or  of  any  general  Act  relating  to  railways,  proceed  by  information,  or 
by  action,  bill,  plaint,  suit  at  law  or  in  equity,  or  other  legal  proceeding,  as  the 
case  may  require,  to  recover  such  penalties  and  forfeitures,  or  otherwise  to  enforce 
the  due  performance  of  the  said  provisions,  by  such  means  as  any  person  ag- 
grieved by  such  non-comphance,  or  otherwise  authorized  to  sue  for  such  penalties, 
might  employ  under  the  provisions  of  the  said  Acts  ;  and  in  case  the  default  of 
the  railway  company  shall  consist  in  the  commission  of  some  act  or  acts  imautho- 
rized  by  law,  then  the  said  Attorney-General  or  Lord  Advocate,  upon  receiving 
such  certificate  as  aforesaid,  shall  proceed  by  suit  in  equity,  or  such  other  legal 
proceeding  as  the  nature  of  the  case  may  require,  to  obtain  an  injunction  or  order 
(which  the  judge  in  equity  or  other  judge  to  whom  the  application  is  made  shall 
be  authorized  and  required  to  grant,  if  he  shall  be  of  opinion  that  the  act  or 
acts  of  the  railway  company  complained  of  is  or  are  not  authorized  by  law),  to 
restrain  the  company  from  acting  in  such  illegal  maimer,  or  to  give  such  other 
rehef  as  the  nature  of  the  case  may  require. 
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XVIII.  Provided  always,  and  be  it  enacted,  That  no  such,  certificate  as 
aforesaid  shall  be  given  by  the  Lords  of  the  said  Committee  until  twenty-one 
days  after  they  shall  have  given  notice  to  the  company  against  or  in  relation  to 
whom  they  shall  intend  to  give  such  certificate  of  their  intention  to  give  such 
certificate  ;  and  that  no  legal  proceedings  shall  be  commenced  under  the  authority 
of  the  Lords  of  the  said  Committee  against  any  railway  company  for  any  offence 
against  any  of  the  several  Acts  relating  to  railways  or  this  Act,  or  any  general 
Act  relating  to  railways,  except  upon  such  certificate  of  the  Lords  of  the  said 
Committee  as  aforesaid,  and  within  one  year  after  such  offence  shall  have  been 
committed. 

XIX.  And  whereas  many  railway  companies  have  borrowed  money  in  a 
manner  unauthorized  by  their  Acts  of  incorporation  or  other  Acts  of  Parhament 
relating  to  the  said  companies,  upon  the  security  of  loan  notes  or  other  instru- 
ments purporting  to  give  a  security  for  the  repayment  of  the  principal  sums 
borrowed  at  certain  dates,  and  for  the  payment  of  interest  thereon  in  the  mean- 
time :  And  whereas  such  loan  notes  or  other  securities  issued  otherwise  than 
under  the  provision  of  some  Act  or  Acts  of  Parliament  have  no  legal  validity, 
and  it  is  expedient  that  the  issue  of  such  Ulegal  securities  should  be  stopped ;  but 
such  loan  notes  or  other  securities  having  been  issued  and  received  in  good  faith 
as  between  the  borrower  and  lender,  and  for  the  most  part  for  the  lawful  pur- 
poses of  the  undertaking,  and  in  ignorance  of  their  legal  invahdity,  it  is  expe- 
dient to  confirm  such  as  have  been  already  issued  ;  be  it  enacted,  That  from  and 
after  the  passing  of  this  Act  any  railway  company  issuing  any  loan  note  or  other 
negotiable  or  assignable  instrument  purporting  to  bind  the  company  as  a  legal 
security  for  money  advanced  to  the  said  railway  company  otherwise  than  under 
the  provisions  of  some  Act  or  Acts  of  Parliament  authorizing  the  said  railway 
company  to  raise  such  money  and  to  issue  such  security,  shall  for  every  such 
offence  forfeit  to  her  Majesty  a  sum  equal  to  the  sum  for  which  such  loan  note 
or  other  instrument  purports  to  be  such  security  ;  provided  always,  that  any 
company  may  renew  any  such  loan  note  or  other  instrument  issued  by  them 
prior  to  the  passing  of  this  Act  for  any  period  or  periods  not  exceeding  five  years 
from  the  passing  of  this  Act. 

XX.  And  be  it  enacted.  That  where  any  railway  company,  before  the  twelfth 
day  of  July  one  thousand  eight  hundred  and  forty-four,  shall  have  issued  or 
contracted  to  issue  any  such  loan  notes  or  other  unauthorized  instruments,  the 
company  may  and  shaU  pay  off  such  loan  notes  or  other  instruments  as  the  same 
may  fall  due,  subject  as  hereinbefore  provided  ;  and  until  the  same  shall  be  so 
paid  off  the  said  loan  notes  or  other  instruments  shall  entitle  the  holders  thereof 
to  the  payment  by  the  company  of  the  principal  sum  and  interest  thereby  agreed 
to  be  paid. 

XXL  And  be  it  enacted.  That  a  register  of  all  such  loan  notes  or  other 
instruments  shaU  be  kept  by  the  secretary ;  and  such  register  shall  be  open 
without  fee  or  reward,  at  aU  reasonable  times,  to  the  inspection  of  any  share- 
holder or  auditor  of  the  undertaking,  and  of  every  person  interested  in  any  such 
loan  note  or  other  instrument,  desirous  of  inspecting  the  same. 

XXn.  And  whereas  the  remedies  now  in  force  for  the  recovery  of  tithe 
commutation  rent- charges  are  in  many  instances  ineffectual  for  such  parts  thereof 
as  are  charged  upon  lands  taken  for  the  purposes  of  a  railway,  and  it  is  therefore 
expedient  to  extend  the  said  remedies  when  the  said  rent-charges  may  have  been 
duly  apportioned ;  be  it  enacted.  That  in  all  cases  in  which  any  such  rent-charge, 
or  part  of  any  rent-charge,  has  been  or  hereafter  shall  be  duly  apportioned  under 
the  provisions  of  the  Acts  for  the  commutation  of  tithes  in  England  and  Wales, 
upon  lands  taken  or  purchased  by  any  railway  company  for  the  purposes  of  such 
company,  or  upon  any  part  of  such  lands,  it  shaU  be  lawful  for  every  person 
entitled  to  the  said  rent-charge  or  parts  of  such  rent-charge,  in  case  the  same 
has  been  or  shall  be  in  arrear  and  unpaid  for  the  space  of  twenty-one  days 
next  after  any  half-yearly  day  fixed  for  the  payment  thereof,  to  distrain  for  all 
arrears  of  the  said  rent-charge  upon  the  goods,  chattels,  and  effects  of  the  said 
company,  whether  on  the  land  charged  therewith,  or  any  other  lands,  premises, 
or  hereditaments  of  such  company,  whether  situated  in  the  same  parish  or  else- 
where, and  to  dispose  of  the  distress  when  taken,  and  otherwise  to  demean  him- 
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Interpretation 
of  Act. 


Act  may  be 
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self  ia  relation  thereto,  as  any  landlord  may  for  arrears  of  rent  reserved  on  a 
lease  for  years :  Provided  always,  that  nothing  herein  contained  shall  give  or  be 
construed  to  give  a  legal  right  to  such  rent- charge,  when  but  for  this  Act  such 
rent-charge  was  not  or  could  not  be  duly  apportioned. 

XXIII.  And  be  it  enacted.  That  all  notices,  requisitions,  orders,  regulations, 
appointments,  certificates,  certified  copies,  and  other  documents  in  writing, 
signed  by  some  officer  appointed  for  that  purpose  by  the  Lords  of  the  said  Com- 
mittee, shall  for  the  purposes  of  this  Act  be  deemed  to  have  been  made  by  the 
Lords  of  the  said  Committee ;  and  aU  certificates  of  anything  done  by  the  Lords 
of  the  said  Committee  in  relation  to  this  Act,  and  certified  copies  of  the  minutes 
of  proceedings  or  correspondence  of  the  Lords  of  the  said  Committee  in  relation 
thereto,  signed  by  such  officer,  shall  be  deemed  sufficient  evidence  thereof,  and 
that  in  the  absence  of  evidence  to  the  contrary,  without  proof  of  the  authority 
of  the  person  signing  the  same  or  of  the  signature  thereto,  and  service  of  the 
same  at  one  of  the  principal  offices  of  any  railway  company,  on  the  secretary  or 
clerk  of  the  said  company,  or  by  sending  the  same  by  post,  addressed  to  him  at 
such  office,  shall  be  deemed  good  service  upon  the  said  company  ^  and  all  notices, 
returns,  and  other  documents  required  by  this  Act  to  be  given  to  or  laid  before 
the  Lords  of  the  said  Committee,  shall  be  deUvered  at  or  sent  by  post  addressed 
to  the  office  of  the  Lords  of  the  said  Committee. 

XXIV.  And  be  it  enacted,  That  all  penalties  under  this  Act  for  the  applica- 
tion of  which  no  special  provision  is  made,  shall  be  recovered  in  the  name  and 
for  the  use  of  her  Majesty,  and  may  be  recovered  in  any  of  her  Majesty's  Courts 
of  Eeoord,  or  in  the  Court  of  Session  or  in  any  of  the  Sheriff  Courts  in  Scotland. 

XXV.  And  be  it  enacted,  That  where  the  word  '  railway '  is  used  in  this  Act 
it  shall  be  construed  to  extend  to  railways  constructed  under  the  powers  of  any 
Act  of  Parhament ;  and  when  the  words  '  passenger  railway '  are  used  in  this 
Act,  they  shall  be  construed  to  extend  to  railways  constructed  under  the  powers 
of  any  Act  of  Parhament  upon  which  one-third  or  more  of  the  gross  annual 
revenue  is  derived  from  the  conveyance  of  passengers  by  steam  or  other  mecha- 
nical power ;  and  whenever  the  word  '  company '  is  used  in  this  Act  it  shall  be 
construed  to  extend  to  include  the  proprietors  for  the  time  being  of  any  such 
railway  ;  and  that  where  a  different  sense  is  not  expressly  declared,  or  does  not 
appear  by  the  context,  every  word  importing  the  singular  number  or  the  mascu- 
line gender  shall  be  taken  to  include  females  as  well  as  males,  and  several  per- 
sons and  things  as  well  as  one  person  or  thing. 

XXVI.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by 
any  Act  to  be  passed  in  this  session  of  Parliament. 


Additional 
constables  or 
officers  may 
be  appointed 
by  the  Sheriff. 


8  Vict.  C.  3. — An  Act  for  the  Appointment  of  Constables  or  other  Officers  for 
keeping  the  Peace  near  Public  Works  in  Scotland. — [ISth  March  1845.] 

Wheheas  great  mischiefs  have  arisen  by  the  violent  and  unlawful  behaviour  of 
labourers  and  others  employed  in  the  construction  of  railways  and  other  public 
works  in  Scotland,  by  reason  whereof  the  appointment  of  additional  constables 
or  officers  for  keeping  the  peace,  and  for  the  protection  of  the  inhabitants,  and 
security  of  the  property,  in  the  neighbourhood  of  such  pubhc  works,  is  often 
necessary ;  and  it  is  expedient  that  provision  should  be  made  for  the  appoint- 
ment and-  payment  of  such  additional  constables  or  officers :  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  That  from  and  after  the 
passing  of  this  Act  it  shall  be  lawful  for  the  Sheriff  of  any  county  in  which  the 
works  of  any  railway,  canal,  or  other  pubhc  work  of  a  sinular  nature  shall  be  in 
progress  of  construction,  upon  the  apphcation  of  the  company  or  other  parties 
carrying  on  any  such  public  work,  or  of  any  two  Justices  of  the  Peace  of  the 
county,  and  usually  acting  in  the  district  in  or  through  which  any  such  pubhc 
work  may  be  in  the  course  of  construction,  to  appoint  from  time  to  time  such  fit 
and  proper  persons  as  he  may  think  fit  to  nominate  for  that  purpose  to  be  con- 
stables or  peace  officers  in  and  for  such  county  within  the  limits  of  such  public 
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works,  and  withia  a  mile  therefrom,  during  the  construction  of  such  public 
works  ;  and  every  person  so  appointed  shall  make  oath  or  solemn  declaration, 
to  be  administered  by  such  Sheriff,  duly  to  execute  the  office  of  constable  or 
peace  officer  as  hereinafter  mentioned  ;  and  every  person  so  appointed,  and  hav- 
ing made  such  oath  or  declaration,  shall  have  full  power  to  act  as  a  constable  or 
peace  officer  for  the  preservation  of  the  peace,  and  for  the  security  of  persons 
and  property  against  crimes  and  unlawful  acts,  within  the  hmits  of  that  part  of 
the  pubhc  works  for  which  he  shall  be  so  appointed,  and  within  a  mile  there- 
from, and  shall  have,  use,  exercise,  and  enjoy  aU  such  powers,  authorities,  pro- 
tections, and  privileges  in  the  execution  of  his  office  as  belong  by  law  to  the  office 
of  constable  or  peace  officer  within  the  limits  or  district  for  which  he  is  appointed 
to  act,  and  shall,  when  required  so  to  do,  obey  all  orders  and  put  in  execution 
all  warrants  issued  by  the  Sheriff,  and  to  be  executed  within  such  limits  or  dis- 
trict, or  within  any  other  part  of  the  county  ;  and  it  shall  be  lawful  for  the 
Sheriff,  when  he  shall  think  fit,  to  dismiss  or  remove  any  such  constable  or  peace 
officer  who  may  have  been  so  appointed,  and  to  appoint  another  fit  and  proper 
person  in  his  stead  ;  and  upon  every  such  dismissal  or  removal  all  the  powers, 
authorities,  protections,  and  privileges  vested  by  virtue  of  such  appointment  in 
any  person  so  dismissed  or  removed  shall  wholly  cease  and  determine. 

II.  And  be  it  enacted.  That  every  person  so  appointed  by  any  Sheriff  to  act 
as  constable  or  peace  officer  as  aforesaid  shall,  during  such  time  as  he  shall  so 
act  as  constable  or  peace  officer,  receive  from  the  company  or  other  parties 
carrying  on  such  public  works  a  reasonable  remuneration,  not  exceeding  what  is 
in  use  to  be  given  to  constables  on  duty  within  the  same  county ;  and  the 
amount  and  the  time  and  manner  of  payment  of  such  remuneration  shall  be  fixed 
and  directed  by  the  Sheriff. 

III.  And  be  it  enacted,  That  in  all  cases  where  the  company  or  other  parties 
carrying  on  any  such  public  work  shall  refuse  or  neglect,  during  fourteen  days 
next  after  demand  thereof,  to  pay  any  such  remuneration,  or  any  part  thereof,  as 
shall  by  any  Sheriff  as  aforesaid  have  been  directed  to  be  paid,  it  shall  be  lawful 
for  such  Sheriff  forthwith  to  cause  the  same  to  be  levied,  together  with  the 
expenses  of  levying  the  same,  by  poinding  and  sale  of  the  goods  and  effects  of 
the  company  or  other  parties  liable  to  pay  such  remuneration. 

IV.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  in  the  present  session  of  Parliament. 
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8  Vict.  C.  17. — An  Act  for  consolidating  in  One  Act  certain  Provisions  usually 
inserted  in  Acts  with  respect  to  the  Constitution  of  Companies  incorporated  for 
carrying  on  Undertakings  of  a  Public  Nature  in  Scotland. — \_8tJi  May  1845.] 

Wheeeas  it  is  expedient  to  comprise  in  one  general  Act  sundry  provisions  relat- 
ing to  the  constitution  and  management  of  joint-stock  companies,  usually  intro- 
duced into  Acts  of  Parliament  authorizing  the  execution  of  undertakings  of  a 
public  nature  by  such  companies  in  Scotland,  and  that  as  well  for  the  purpose 
of  avoiding  the  necessity  of  repeating  such  provisions  in  each  of  the  several  Acts 
relating  to  such  undertakings  as  for  ensuring  greater  uniformity  in  the  provi- 
sions themselves :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  v.-ith  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  ParUament  assembled,  and  by  the  authority  of  the 
same.  That  this  Act  shall  apply  to  every  joint-stock  company  in  Scotland  which  Act  to  apply 
shall  by  any  Act  of  Parliament  which  shall  hereafter  be  passed,  be  incorporated  to  all  com- 
f  or  the  purpose  of  carrying  on  any  undertaking ;  and  this  Act  shall  be  incorpo-  panics  inoorp 
rated  with  such  Act,  and  aU  the  clauses  and  provisions  of  this  Act,  save  so  far  rated  by  Act 
as  they  shall  be  varied  or  excepted  by  any  such  Act,  shall  apply  to  the  company  p^gged.^"^  ° 
which  shall  be  incorporated  by  any  Act,  and  to  the  undertaMng  for  carrying  on 
which  such  company  shall  be  incorporated,  so  far  as  the  same  shall  be  apphcable 
thereto  respectively  ;  and  such  enactments  and  provisions,  as  well  as  the  enact- 
ments and  provisions  of  every  other  Act  which  shall  be  incorporated  with  such 
Act,  shall,  save  as  aforesaid,  form  part  of  such  Act,  and  be  construed  together 
therewith  as  forming  one  Act. 
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II.  And  with,  respect  to  the  construction  of  this  Act,  and  of  other  Acts  to  be 
incorporated  therewith,  be  it  enacted  as  follows : — 

The  expression  '  the  special  Act,'  used  in  this  Act,  shall  be  construed  to 
mean  any  Act  which  shall  be  hereafter  passed  incorporating  or  constituting  a 
joint-stock  company,  for  the  purpose  of  carrying  on  any  undertaking,  and  with 
which  this  Act  shall  be  so  incorporated  as  aforesaid  ;  and  the  word  '  prescribed,' 
used  in  this  Act,  in  reference  to  any  matter  herein  stated,  shall  be  construed  to 
refer  to  such  matter  as  shall  be  prescribed  or  provided  for  in  the  special  Act ; 
and  the  sentence  in  which  such  word  shall  occur,  shall  be  construed  as  if  instead 
of  the  word  'prescribed,'  the  expression  'prescribed  for  that  purpose  in  the 
special  Act,'  had  been  used ;  and  the  expression  '  the  undertaking,'  shall  mean 
the  undertaking  or  works,  of  whatever  nature,  which  shall  by  the  special  Act  be 
authorized  to  be  executed. 

III.  The  following  words  and  expressions  both  in  this  and  the  special  Act, 
shall  have  the  several  meanings  hereby  assigned  to  them,  unless  there  be  some- 
thing in  the  subject  or  the  context  repugnant  to  such  construction  ;  (that  is  to 
say,) 

Words  importing  the  singular  number  only  shall  include  the  plural  number ; 
and  words  importing  the  plural  number  only  shall  include  the  singular 
number  : 

Words  importing  the  masculine  gender  only,  shall  include  females : 

The  word  '  lands '  shall  extend  to  houses,  lands,  tenements,  and  heritages  of 
any  description  or  tenure  : 

The  word  '  lease  '  shall  include  a  missive  or  an  agreement  for  a  lease  : 

The  word  '  month  '  shall  mean  calendar  month  : 

The  '  Lord  Ordinary '  shall  mean  the  Lord  Ordinary  of  the  Court  of  Session 
in  Scotland,  officiating  on  the  bills  in  time  of  vacation,  or  the  junior  Lord 
Ordinary,  if  in  time  of  session,  as  the  case  may  be : 

The  word  '  Sheriff '  shall  include  the  Sheriff-substitute : 

The  word  '  oath '  shall  iaclude  affirmation  in  the  case  of  Quakers,  or  other 
declaration  lawfully  substituted  for  an  oath  in  the  case  of  any  other  per- 
sons exempted  by  law  from  the  necessity  of  taking  an  oath. 

The  word  '  county'  shall  include  any  ward  or  other  like  division  of  a  county: 

The  word  '  Justice '  shall  mean  Justice  of  the  Peace  acting  for  the  county, 
city,  or  place  where  the  matter  requiring  the  cognizance  of  any  such 
Justice  shall  arise,  and  who  shall  not  be  interested  in  the  matter ;  and  where 
any  matter  shall  be  authorized  or  required  to  be  done  by  two  Justices,  the 
expression  '  two  Justices '  shall  be  imderstood  to  mean  two  or  more  Justices 
assembled  and  acting  together  : 

The  expression  '  the  company '  shall  mean  the  company  constituted  by  the 
special  Act : 

The  expression  '  the  directors '  shall  mean  the  directors  of  the  company,  and 
shall  include  aU  persons  having  the  direction  of  the  imdertaking,  whether 
under  the  name  of  directors,  managers,  committee  of  management,  or 
under  any  other  name : 

The  word  '  shareholder '  shall  mean  shareholder,  proprietor,  or  member  of 
the  company ;  and  in  referring  to  any  such  shareholder,  expressions  pro- 
perly apphcable  to  a  person  shall  be  held  to  apply  to  a  corporation :  And 

The  expression  '  the  secretary '  shall  mean  the  secretary  of  the  company,  and 
shall  include  the  word  '  clerk.' 

IV.  And  be  it  enacted,  That  in  citing  this  Act  in  other  Acts  of  Parliament 
and  in  legal  instruments  it  shall  be  sufficient  to  use  the  expression  '  The  Com- 
panies Clauses  Consolidation  (Scotland)  Act,  1845.' 

V.  And  whereas  it  may  be  convenient  in  some  oases  to  incorporate  with 
Acts  hereafter  to  be  passed  some  portion  only  of  the  provisions  of  this  Act ;  be 
it  therefore  enacted,  That  for  the  purpose  of  making  any  such  incorporation  it 
shall  be  sufficient  in  any  such  Act  to  enact  that  the  clauses  and  provisions  of 
this  Act,  with  respect  to  the  matter  so  proposed  to  be  incorporated  (describing 
such  matter  as  it  is  described  in  this  Act  in  the  words  introductory  to  the  enact- 
ment with  respect  to  such  matter)  shall  be  incorporated  with  such  Act ;  and 
thereupon  all  the  clauses  and  provisions  of  this  Act  with  respect  to  the  matter 
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so  iacorporated  shall,  save  so  far  as  they  shall  be  expressly  varied  or  excepted 
by  such  Act,  form  part  of  such  Act,  and  such  Act  shall  be  construed  as  if  the 
substance  of  such  clauses  and  provisions  were  set  forth  therein  with  reference  to 
the  matter  to  which  such  Act  shall  relate. 

And  with  respect  to  the  distribution  of  the  capital  of  the  company  into 
shares,  be  it  enacted  as  follows : 

VI.  The  capital  of  the  company  shall  be  divided  into  shares  of  the  prescribed 
number  and  amount ;  and  such  shares  shaU  be  numbered  in  arithmetical  pro- 
gression, beginning  with  number  one;  and  every  such  share  shall  be  distinguished 
by  its  appropriate  number. 

VII.  AH  shares  in  the  undertaking  shall  be  personal  estate,  and  transmissible 
as  such,  and  shall  not  be  of  the  nature  of  real  estate. 

VIII.  Every  person  who  shall  have  subscribed  the  prescribed  sum  or  upwards 
to  the  capital  of  the  company,  or  shall  otherwise  have  become  entitled  to  a  share 
in  the  company,  and  whose  name  shall  have  been  entered  on  the  register  of 
shareholders  hereinafter  mentioned,  shall  be  deemed  a  shareholder  of  the  com- 
pany, and  shall  be  entitled  to  have  one  share  therein  allotted  to  him  in  respect 
of  every  sum  of  the  prescribed  amount  so  subscribed  by  him. 

IX.  The  company  shall  keep  a  book,  to  be  called  the  '  Eegister  of  Share- 
holders ;'  and  in  such  book  shall  be  fairly  and  distinctly  entered,  from  time  to 
time,  the  names  of  the  several  corporations,  and  the  names  and  additions  of  the 
several  persons  entitled  to  shares  in  the  company,  together  with  the  number  of 
shares  to  which  such  shareholders  shall  be  respectively  entitled,  distinguishing 
each  share  by  its  number,  and  the  amount  of  the  subscriptions  paid  on  such 
shares ;  and  the  surnames  or  corporate  names  of  the  said  shareholders  shall  be 
placed  in  alphabetical  order ;  and  such  book  shall  be  authenticated  by  the 
common  seal  of  the  company  being  afSxed  thereto ;  and  such  authentication 
shall  take  place  at  the  Jfirst  ordinary  meeting,  or  at  the  next  subsequent  meeting 
of  the  company,  and  so  from  time  to  time  at  each  ordinary  meeting  of  the 
company. 

X.  In  addition  to  the  said  register  of  shareholders,  the  company  shall  provide 
a  book,  to  be  called  the  '  Shareholders'  Address  Book,'  in  which  the  secretary 
shall  from  time  to  time  enter  in  alphabetical  order  the  corporate  names  and 
places  of  business  of  the  several  shareholders  of  the  company,  being  corporations, 
and  the  surnames  of  the  several  other  shareholders,  with  their  respective  Chris- 
tian names,  places  of  abode  and  descriptions,  so  far  as  the  same  shall  be  known 
to  the  company ;  and  every  shareholder,  or  if  such  shareholder  be  a  corporation 
the  clerk  or  agent  of  such  corporation,  may  at  all  convenient  times  peruse  such 
book  gratis^  and  may  require  a  copy  thereof,  or  of  any  part  thereof ;  and  for 
every  hundred  words  so  required  to  be  copied  the  company  may  demand  a  sum 
not  exceeding  sixpence. 

XL  On  demand  of  the  holder  of  any  share  the  company  shall  cause  a  certi- 
ficate of  the  proprietorship  of  such  share  to  be  deUvered  to  such  shareholder ; 
and  such  certificate  shall  have  the  common  seal  of  the  company  affixed  thereto ; 
and  such  certificate  shall  specify  the  share  in  the  undertaking  to  which  such 
shareholder  is  entitled;  and  the  same  may  be  according  to  the  form  in  the 
Schedule  (A)  to  this  Act  annexed,  or  to  the  like  effect ;  and  for  such  certificate 
the  company  may  demand  any  sum  not  exceeding  the  prescribed  amoimt,  or  if 
no  amount  be  prescribed  then  a  sum  not  exceeding  two  shillings  and  sixpence. 

XII.  The  said  certificate  shall  be  admitted  in  all  courts  as  prima  facie  evi- 
dence of  the  title  of  such  shareholder,  his  executors,  admimstrators,  successors, 
or  assigns,  to  the  share  therein  specified,  nevertheless  the  want  of  such  certificate 
shall  not  prevent  the  holder  of  any  share  from  disposing  thereof. 

XIII.  If  any  such  certificate  be  worn  out  or  damaged,  then,  upon  the  same 
being  produced  at  some  meeting  of  the  directors,  such  directors  may  order  the 
same  to  be  cancelled,  and  thereupon  another  similar  certificate  shall  be  given  to 
the  party  in  whom  the  property  of  such  certificate,  and  of  the  share  therein 
mentioned,  shall  be  at  the  time  vested;  or  if  such  certificate  be  lost  or  destroyed, 
then,  upon  proof  thereof  to  the  satisfaction  of  the  directors,  a  similar  certificate 
shall  be  given  to  the  party  entitled  to  the  certificate  so  lost  or  destroyed ;  and 
in  either  case  a  due  entry  of  the  substituted  certificate  shall  be  made  by  the 
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secretary  in  the  register  of  shareholders ;  and  for  every  such  certificate  so  given 
or  exchanged  the  company  may  demand  any  sum  not  exceeding  the  prescribed 
amount,  or  if  no  amount  be  prescribed  then  a  smn  not  exceeding  two  shillings 
and  sixpence. 

And  with  respect  to  the  transfer  or  transmission  of  shares,  be  it  enacted  as 
.follows: 

XIV.  Subject  to  the  regulations  herein  or  in  the  special  Act  contained,  every 
shareholder  may  sell  and  transfer  aU  or  any  of  his  shares  in  the  undertaking,  or 
all  or  any  part  of  his  interest  in  the  capital  stock  of  the  company,  in  case  such 
shares  shall,  under  the  provisions  hereinafter  contained,  be  consohdated  into 
capital  stock ;  and  every  such  transfer  shall  be  by  deed  duly  stamped  in  which 
the  consideration  shall  be  truly  stated ;  and  such  deed  may  be  according  to  the 
form  in  the  Schedule  (B)  to  this  Act  annexed,  or  to  the  like  effect. 

XV.  Whereas  there  may  be  hereafter  many  shareholders  of  the  company 
who  reside  in  England,  and  sales  of  shares  are  frequently  made  by  persons  in 
England  to  persons  in  Scotland,  and  vice  versa,  and  it  would  be  attended  with 
inconvenience  if  all  transfers  of  shares  were  required  to  be  executed  according 
to  the  forms  of  the  law  of  Scotland ;  all  transfers  of  shares  of  the  said  company 
shall  be  valid  and  effectual  if  executed  according  to  the  usual  mode  of  executing 
such  instruments  either  in  England  or  Scotland,  or  partly  according  to  the  one 
and  partly  according  to  the  other. 

XVI.  The  said  deed  of  transfer  (when  duly  executed)  shall  be  delivered  to 
the  secretary,  and  be  kept  by  him ;  and  the  secretary  shall  enter  a  memorial 
thereof  in  a  book,  to  be  called  the  '  Register  of  Transfers,'  and  shall  endorse  such 
entry  on  the  deed  of  transfer,  and  shall,  on  demand,  deliver  a  new  certificate  to 
the  purchaser;  and  for  every  such  entry  and  endorsement  and  certificate  the 
company  may  demand  any  sum  not  exceeding  the  prescribed  amount,  or  if  no 
amount  be  prescribed  then  a  sum  not  exceeding  two  shillings  and  sixpence :  and 
on  the  request  of  the  purchaser  of  any  share  an  endorsement  of  such  transfer 
shall  be  made  on  the  certificate  of  such  share,  instead  of  a  new  certificate  being 
granted ;  and  such  endorsement,  being  signed  by  the  secretary,  shall  be  consi- 
dered in  every  respect  the  same  as  st  new  certificate ;  and  until  such  transfer 
has  been  so  delivered  to  the  secretary  as  aforesaid  the  vendor  of  the  share  shall 
continue  liable  to  the  company  for  any  calls  that  may  be  made  upon  such  share, 
and  the  purchaser  of  the  share  shall  not  be  entitled  to  receive  any  share  of  the 
profits  of  the  imdertaking,  or  to  vote  in  respect  of  such  share. 

XVII.  No  shareholder  shall  be  entitled  to  transfer  any  share,  after  any  call 
shall  have  been  made  m  respect  thereof,  until  he  shall  have  paid  such  call,  nor 
until  he  shall  have  paid  all  calls  for  the  time  being  due  on  every  share  held  by 
him. 

XVIII.  It  shall  be  lawful  for  the  directors  to  close  the  register  of  transfers 
for  the  prescribed  period,  or  if  no  period  be  prescribed  then  for  a  period  not 
exceeding  fourteen  days  previous  to  each  ordinary  meeting,  and  they  may  fix 
a  day  for  the  closing  of  the  same,  of  which  seven  days'  notice  shall  be  given  by 
advertisement-  in  some  newspaper  as  after  mentioned ;  and  any  transfer  made 
during  the  time  when  the  transfer  books  are  so  closed  shall,  as  between  the 
company  and  the  party  claiming  under  the  same,  but  not  otherwise,  be  consi- 
dered as  made  subsequently  to  such  ordinary  meeting. 

XIX.  If  the  iaterest  in  any  share  have  become  transmitted  in  consequence 
of  the  death  or  bankruptcy  or  insolvency  of  any  shareholder,  or  in  consequence 
of  the  marriage  of  a  female  shareholder,  or  by  any  other  lawful  means  than  by  a 
transfer  according  to  the  provisions  of  this  or  the  special  Act,  such  transmission 
shall  be  authenticated  by  a  declaration  in  writing  as  hereinafter  mentioned,  or 
in  such  other  manner  as  the  directors  shall  require ;  and  every  such  declaration 
shall  state  the  manner  in  which  and  the  party  to  whom  such  share  shall  have 
been  so  transmitted,  and  shall  be  made  and  signed  by  some  credible  person 
before  a  Sheriff  or  Justice ;  and  such  declaration  shall  be  left  with  the  secretary, 
and  thereupon  he  shall  enter  the  name  of  the  person  entitled  under  such  trans- 
mission in  the  register  of  shareholders ;  and  for  every  such  entry  the  company 
may  demand  any  sum  not  exceeding  the  prescribed  amount,  and  where  no 
amount  shall  be  prescribed  then  not  exceeding  five  shillings;    and  untO  such 
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transmission  has  been  so  authenticated  no  person  claiming  by  virtue  of  any  such 
transmission  shall  be  entitled  to  receive  any  share  of  the  profits  of  the  under- 
taking, nor  to  vote  in  respect  of  any  such  share  as  the  holder  thereof. 

XX.  If  such  transmission  be  by  virtue  of  the  marriage  of  a  female  share- 
holder, the  said  declaration  shall  contain  a  copy  of  the  register  of  such  marriage, 
or  other  particulars  of  the  celebration  or  effecting  thereof,  and  shall  declare  the 
identity  of  the  wife  with  the  holder  of  such  share ;  and  if  such  transmission  have 
taken  place  by  virtue  of  any  testamentary  instrument,  or  by  intestacy,  the  pro- 
bate of  the  wUl  or  the  letters  of  administration,  or  an  official  extract  therefrom, 
obtained  from  any  prerogative  coirrt  if  granted  in  England,  or  a  testament 
testamentary  or  testament  dative  if  expede  in  Scotland,  or  an  official  extract 
thereof,  shall,  together  with  such  declaration,  be  produced  to  the  secretary;  and 
upon  such  production  in  either  of  the  cases  aforesaid  the  secretary  shaU  make 
an  entry  of  the  declaration  in  the  said  register  of  transfers. 

XXI.  The  company  shall  not  be  bound  to  see  to  the  execution  of  any  trust, 
whether  express,  implied,  or  constructive,  to  which  any  of  the  said  shares  may 
be  subject ;  and  the  receipt  of  the  party  in  whose  name  any  such  share  shall 
stand  in  the  books  of  the  company,  or  if  it  stands  in  the  names  of  more  parties 
than  one  the  receipt  of  the  party  first  named  in  the  register  of  shareholders  and 
then  surviving,  shall  from  time  to  time  be  a  sufficient  discharge  to  the  company 
for  any  dividend  or  other  sum  of  money  payable  in  respect  of  such  share,  not- 
withstanding any  trust  to  which  such  share  may  then  be  subject,  and  whether 
or  not  the  company  have  had  notice  of  such  trusts ;  and  the  company  shall  not 
be' bound  to  see  to  the  application  of  the  money  paid  upon  such  receipt. 

And  with  respect  to  the  payment  of  subscriptions  and  the  means  of  enforcing 
the  payment  of  calls,  be  it  enacted  as  follows : 

XXII.  The  several  persons  who  have  subscribed  any  money  towards  the 
undertaking,  or  their  legal  representatives  respectively,  shall  pay  the  sums 
respectively  so  subscribed,  or  such  portions  thereof  as  shall  from  time  to  time  be 
called  for  by  the  company,  at  such  times  and  places  as  shall  be  appointed  by  the 
company  ;  and  with  respect  to  the  provisions  herein  or  in  the  special  Act  con- 
tained for  enforcing  the  payment  of  calls,  the  word  '  shareholder'  shall  extend 
to  and  include  the  legal  personal  representatives  of  such  shareholder. 

XXIII.  It  shall  be  lawful  for  the  company  from  time  to  time  to  make  such 
calls  of  money  upon  the  respective  shareholders,  in  respect  of  the  amount  of 
capital  respectively  subscribed  or  owing  by  them,  as  they  shall  think  fit,  pro- 
vided that  twenty-one  days'  notice  at  the  least  be  given  of  each  call,  and  that  no 
call  exceed  the  prescribed  amount,  if  any,  and  that  successive  calls  be  not  made 
at  less  than  the  prescribed  interval,  if  any',  and  that  the  aggregate  amount  of 
calls  made  in  any  one  year  do  not  exceed  the  prescribed  amount,  if  any  ;  and 
every  shareholder  shall  be  hable  to  pay  the  amount  of  the  calls  so  made,  in 
respect  of  the  shares  held  by  him  to  the  persons  and  at  the  times  and  places  from 
time  to  time  appointed  by  the  company. 

XXIV.  If,  before  or  on  the  day  appointed  for  payment,  any  shareholder  do 
not  pay  the  amount  of  any  call  to  which  he  is  liable,  then  such  shareholder  shall 
be  liable  to  pay  interest  for  the  same  at  the  rate  allowed  by  law  from  the  day 
appointed  for  the  payment  thereof  to  the  time  of  the  actual  payment. 

XXV.  It  shall  be  lawful  for  the  company,  if  they  think  fit,  to  receive  from 
any  of  the  shareholders  willing  to  advance  the  same  all  or  any  part  of  the 
monies  due  upon  their  respective  shares  beyond  the  sums  actually  called  for ; 
and  upon  the  principal  monies  so  paid  in  advance,  or  so  much  thereof  as  from 
time  to  time  shall  exceed  the  amount  of  the  calls  then  made  upon  the  shares  in 
respect  of  which  such  advance  shall  be  made,  the  company  may  pay  interest"  at 
such  rate,  not  exceeding  the  legal  rate  of  interest  for  the  time  being,  as  the 
shareholder  paying  such  sum  in  advance  and  the  company  shall  agree  upon. 

XXVI.  If  at  the  time  appointed  by  the  company  for  the  payment  of  any 
call  any  shareholder  fail  to  pay  the  amount  of  such  call,  it  shall  be  lawful  for  the 
company  to  sue  such  shareholder  for  the  amount  thereof  in  any  court  of  law  or 
equity  having  competent  jurisdiction,  and  to  recover  the  same,  with  lawful  inte- 
rest from  the  day  on  which  such  call  was  payable. 

XXVII.  In  any  action  or  suit  to  be  brought  by  the  company  against  any 
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shareholder  to  recover  any  money  due  for  any  call,  it  shall  not  be  necessary  to 
set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the  company  to  aver 
that  the  defender  is  the  holder  of  one  share  or  more  in  the  company  (stating  the 
number  of  shares),  and  is  indebted  to  the  company  in  the  sum  of  money  to 
which  the  calls  in  arrear  shall  amount  in  respect  of  one  call  or  more  upon  one 
share  or  more  (stating  the  number  and  amount  of  each  of  such  calls),  whereby 
an  action  hath  accrued  to  the  company  by  virtue  of  this  and  the  special  Act.^ 

XXVIII.  On  the  trial  or  hearing  of  such  action  or  suit  it  shall  be  sufficient 
to  prove  that  the  defender  at  the  time  of  making  such  call  was  a  holder  of  one 
share  or  more  in  the  undertaking,  and  that  such  call  was  in  fact  made,  and  such 
notice  thereof  given  as  is  directed  by  this  or  the  special  Act ;  and  it  shall  not  be 
necessary  to  prove  the  appointment  of  the  directors  who  made  such  call,  nor 
any  other  matter  whatsoever  ;  and  thereupon  the  company  shall  be  entitled  to 
recover  what  shall  be  due  upon  such  call,  with  interest  thereon,  unless  it  shall 
appear  either  that  any  such  call  exceeds  the  prescribed  amount,  or  that  due 
notice  of  such  call  was  not  given,  or  that  the  prescribed  interval  between  two 
successive  calls  had  not  elapsed,  or  that  calls  amounting  to  more  than  the  sum 
prescribed  for  the  total  amount  of  calls  in  one  year  had  been  made  within  that 
period. 

XXIX.  The  production  of  the  register  of  shareholders  shall  be  prima  facie 
evidence  of  such  defender  being  a  shareholder,  and  of  the  number  and  amount 
of  his  shares. 

And  with  respect  to  the  forfeiture  of  shares  for  non-payment  of  calls,  be  it 
enacted  as  follows : 

XXX.  If  any  shareholder  fail  to  pay  any  call  payable  by  him,  together  with 
the  interest,  if  any,  that  shall  have  accrued  thereon,  the  directors,  at  any  time 
after  the  expiration  of  two  months  from  the  day  appointed  for  payment  of  such 
call,  may  declare  the  share  in  respect  of  which  such  call  was  payable  forfeited, 
and  that  whether  the  company  have  sued  for  the  amount  of  such  call  or  not. 

XXXI.  Before  declaring  any  share  forfeited  the  directors  shall  cause  notice 
of  such  intention  to  be  left  at  or  transmitted  by  the  post  to  the  usual  or  last 
place  of  abode  of  the  person  appearing  by  the  register  of  shareholders  to  be  the 
proprietor  of  such  share  ;  and  if  the  holder  of  any  such  share  be  abroad,  or  if 
his  usual  or  last  place  of  abode  be  not  known  to  the  directors,  by  reason  of  its 
being  imperfectly  described  in  the  shareholders'  address  book,  or  otherwise,  or 
if  the  interest  in  any  such  share  shall  be  known  by  the  directors  to  have  become 
transmitted  otherwise  than  by  transfer,  as  hereinbefore  mentioned,  but  a  decla- 
ration of  such  transmission  shall  not  have  been  registered  as  aforesaid,  and  so 
the  address  of  the  parties  to  whom  the  same  may  have  been  transmitted,  or  may 
for  the  time  being  belong,  shall  not  be  known  to  the  directors,  the  directors  shall 
give  public  notice  of  such  intention  in  the  Edinburgh  Gazette,  and  also  in  some 
newspaper  as  after  mentioned ;  and  the  several  notices  aforesaid  shall  be  given 
twenty-one  days  at  IcEist  before  the  directors  shall  make  such  declaration  of 
forfeiture. 

XXXII.  The  said  declaration  of  forfeiture  shall  not  take  effect  so  as  to 
authorize  the  sale  or  other  disposition  of  any  share  until  such  declaration  have 
been  confirmed  at  some  general  meeting  of  the  company  to  be  held  after  the 
ejcpiration  of  two  months  at  the  least  from  the  day  on  which  such  notice  of 
intention  to  make  such  declaration  of  forfeitiu'e  shall  have  been  given ;  and  it 
shall  be  lawful  for  the  company  to  confirm  such  forfeiture  at  any  such  meeting, 
and  by  an  order  at  such  meeting,  or  at  any  subsequent  general  meeting,  to 
direct  the  share  so  forfeited  to  be  sold  or  otherwise  disposed  of. 

XXXIII.  After  such  confirmation  as  aforesaid,  it  shall  be  lawful  for  the 
directors  to  sell  the  forfeited  share,  either  by  pubhc  auction  or  private  contract, 
and  if  there  be  more  than  one  such  forfeited  share,  then  either  separately  or 
together,  as  to  them  shall  seem  fit ;  and  any  shareholder  may  purchase  any  for- 
feited share  so  sold. 

XXXIV.  A  declaration  in  writing,  by  some  credible  person  not  interested 
in  the  matter,  made  before  any  Sheriff  or  Justice,  that  the  call  in  respect  of  a 
share  was  made,  and  notice  thereof  given,  and  that  default  in  payment  of  the 
call  was  made,  and  that  the  forfeiture  of  the  share  was  declared  and  confirmed 
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in  manner  hereinbefore  required,  shaJl  be  sufficient  evidence  of  tlie  facts  therein 
stated  ;  and  such  declaration,  and  the  receipt  of  the  treasurer  of  the  company 
for  the  price  of  such  share,  shall  constitute  a  good  title  to  such  share  ;  and  a 
certificate  of  proprietorship  shall  be  dehvered  to  such  purchaser,  and  thereupon 
he  shall  be  deemed  the  holder  of  such  share,  discharged  from  all  calls  due  prior 
to  such  purchase  ;  and  he  shall  not  be  bound  to  see  to  the  appHcation  of  the 
purchase  money,  nor  shall  his  title  to  such  share  be  affected  by  any  irregularity 
in  the  proceedings  iu  reference  to  such  sale. 

XXXV.  The  company  shall  not  sell  or  transfer  more  of  the  shares  of  any 
such  defaulter  than  will  be  sufficient,  as  nearly  as  can  be  ascertained  at  the  time 
of  such  sale,  to  pay  the  arrears  then  due  from  such  defaulter  on  account  of  any 
calls,  together  with  interest,  and  the  expenses  attending  such  sale  and  declara- 
tion of  forfeiture  ;  and  if  the  money  produced  by  the  sale  of  any  such  forfeited 
shares  be  more  than  sufficient  to  pay  all  arrears  of  calls  and  interest  thereon  due 
at  the  time  of  such  sale,  and  the  expenses  attending  the  declaration  of  forfeiture 
and  sale  thereof,  the  surplus  shall,  on  demand,  be  paid  to  the  defaulter. 

XXXVI.  If  payment  of  such  arrears  of  calls  and  interest  and  expenses  be 
made  before  any  share  so  forfeited  and  vested  in  the  company  shall  have  been 
sold,  such  shares  shall  revert  to  the  party  to  whom  the  same  belonged  before 
such  forfeiture  in  such  manner  as  if  such  calls  had  been  duly  paid. 

XXXVII.  If  the  said  company  shall  be  incorporated,  no  person  or  corpora- 
tion, nor  the  estate  real  or  personal,  of  any  such  person  or  corporation,  who  is  or 
shall  be  a  proprietor  of  the  said  incorporated  company,  shall  be  liable  for  or 
charged  with  the  payment  of  any  debt  or  demand  whatsoever  due  or  to  become 
due  by  or  from  the  said  company  beyond  the  extent  of  his  or  their  share  in  the 
capital  of  the  said  company. 

And  with  respect  to  the  remedies  of  creditors  of  the  company  against  the 
shareholders,  be  it  enacted  as  follows : 

XXXVIII.  If  any  legal  diligence  or  execution  shall  have  been  issued  against 
the  property  or  effects  of  the  company,  and  if  there  cannot  be  found  sufficient 
whereon  to  levy  under  such  dihgence  or  execution,  then  such  diligence  or  execu- 
tion may  be  used  against  any  of  the  shareholders  to  the  extent  of  their  shares 
respectively  in  the  capital  of  the  company  not  then  paid  up  ;  and  for  the  pur- 
pose of  ascertaining  the  names  of  the  shareholders,  and  the  amoimt  of  capital 
remaining  to  be  paid  upon  their  respective  shares,  it  shall  be  lawful  for  any 
person  entitled  to  any  such  execution,  at  all  reasonable  times,  to  inspect  the 
register  of  shareholders  without  fee. 

XXXIX.  If  by  means  of  any  such  diligence  or  execution  any  shareholder 
shall  have  paid  any  sum  of  money  beyond  the  amount  then  due  from  him  in 
respect  of  calls,  he  shall  forthwith  be  reimbursed  such  additional  sum  by  the 
directors  out  of  the  funds  of  the  company. 

And  with  respect  to  the  borrowing  of  money  by  the  company  on  mortgage 
or  bond,  be  it  enacted  as  follows : 

XL.  If  the  company  be  authorized  by  the  special  Act  to  borrow  money  on 
mortgage  or  bond,  it  shall  be  lawful  for  them,  subject  to  the  restrictions  con- 
tained in  the  special  Act,  to  borrow  on  mortgage  or  bond  such  sums  of  money 
as  shall  from  time  to  time,  by  an  order  of  a  general  meeting  of  the  company,  be 
authorized  to  be  borrowed,  not  exceeding  in  the  whole  the  sum  prescribed  by 
the  special  Act,  and  for  securing  the  repayment  of  the  money  so  borrowed,  with 
interest,  to  mortgage  the  undertaking,  and  the  future  calls  on  the  shareholders, 
or  to  give  bonds  in  manner  hereinafter  mentioned. 

XLI.  If,  after  having  borrowed  any  part  of  the  money  so  authorized  to  be 
borrowed  on  mortgage  or  bond,  the  company  pay  off  the  same,  it  shall  be  lawful 
for  them  again  to  borrow  the  amount  so  paid  off,  and  so  from  time  to  time  ; 
but  such  power  of  reborrowing  shall  not  be  exercised  without  the  authority  of  a 
general  meeting  of  the  company,  imless  the  money  be  so  reborrowed  in  order  to 
pay  off  any  existing  bond  or  security. 

XLII.  Where  by  the  special  Act  the  company  shall  be  restricted  from  bor- 
rowing any  money  on  mortgage  or  bond  until  a  definite  portion  of  their  capital 
shall  be  subscribed  or  paid  up,  or  where  by  this  or  the  special  Act  the  authority 
of  a  general  meeting  is  required  for  such  borrowing,  the  certificate  of  a  Sheriff 
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that  such  definite  portion  of  the  capital  has  been  suhscribed  or  paid  up,  and  a 
copy  of  the  order  of  a  general  meeting  of  the  company  authorizing  the  borrow- 
ing of  "any  money,  certified  by  one  of  the  directors  or  by  the  secretary  to  be  a 
true  copy,  shall  be  sufficient  evidence  of  the  fact  of  the  capital  required  to  be 
subscribed  or  paid  up  having  been  so  subscribed  or  paid  up,  and  of  the  order  for 
borrowing  money  having  been  made  ;  and  upon  production  to  any  Sheriff  of  the 
books  of  the  company,  and  of  such  other  evidence  as  he  shall  think  sufficient, 
such  Sheriff  shall  grant  the  certificate  as  aforesaid. 

XLlll.  Every  mortgage  and  bond  for  securing  money  borrowed  by  the 
company  shall  be  by  deed  under  the  common  seal  of  the  company,  duly 
stamped,  and  wherein  the  consideration  shall  be  trtily  stated  ;  and  every  such 
mortgage  deed  or  bond  may  be  according  to  the  form  in  the  Schedule  (0)  or 

(D)  to  this  Act  annexed,  or  to  the  Uke  effect ;  and  every  such  mortgage  deed 
shall  have  the  full  effect  of  an  assignation  in  security  duly  completed. 

XLIV.  The  respective  mortgagees  shall  be  entitled  one  with  another  to 
their  respective  proportions  of  the  toDs,  simis,  and  premises  comprised  in  such 
mortgages,  and  of  the  future  calls  payable  by  the  shareholders,  if  comprised 
therein  according  to  the  respective  sums  in  such  mortgages  mentioned  to  be 
advanced  by  such  mortgagees  respectively,  and  to  be  repaid  the  sums  so 
advanced,  with  interest,  without  any  preference  one  above  another  by  reason 
of  priority  of  the  date  of  any  such  mortgage,  or  of  the  meeting  at  which  the 
same  was  authorized. 

XLV.  No  such  mortgage  (although  it  should  comprise  future  calls  on  the 
shareholders)  shall,  unless  expressly  so  provided,  preclude  the  company  from 
receiving  and  applying  to  the  purposes  of  the  company  any  calls  to  be  made  by 
the  company. 

XL VI.  All  mortgages  and  money  lent  on  mortgage  to  the  company  shall 
be  personal  estate,  and  transmissible  as  such,  and  shall  not  be  of  the  nature  of 
real  estate. 

XL VII.  The  respective  obhgees  in  such  bonds  shall,  proportionally  according 
to  the  amount  of  the  monies  secured  thereby,  be  entitled  to  be  paid  out  of  the 
toUs  or  other  property  or  effects  of  the  company,  the  respective  sums  in  such 
bonds  mentioned,  and  thereby  intended  to  be  secured,  without  any  preference 
one  above  another  by  reason  of  priority  of  date  of  any  such  bond,  or  of  the 
meeting  at  which  the  same  was  authorized,  or  otherwise  howsoever. 

XLVIII.  A  register  of  mortgages  and  bonds  shall  be  kept  by  the  secretary, 
and  within  fourteen  days  after  the  date  of  any  such  mortgage  or  bond  and  entry 
or  memorial,  specifying  the  number  and  date  of  such  mortgage  or  bond,  and  the 
sums  secured  thereby,  and  the  names  of  the  parties  thereto,  with  their  proper 
additions,  shall  be  made  in  such  register ;  and  such  register  may  be  perused  at 
all  reasonable  times  by  any  of  the  shareholders,  or  by  any  mortgagee  or  bond 
creditor  of  the  company,  or  by  any  person  interested  in  any  such  mortgage  or 
bond,  without  fee  or  reward. 

XLIX.  Any  party  entitled  to  any  such  mortgage  or  bond  may  from  time  to 
time  transfer  his  right  and  interest  therein  to  any  other  person  ;  and  every  such 
transfer  shall  be  by  deed  duly  stamped,  wherein  the  consideration  shall  be  truly 
stated  ;  and  every  such  transfer  may  be  according  to  the  form  in  the  Schedule 

(E)  to  this  Act  annexed,  or  to  the  like  effect. 

L.  Within  thirty  days  after  the  date  of  every  such  transfer,  if  executed 
within  the  United  Kingdom,  or  otherwise  within  thirty  days  after  the  arrival 
thereof  in  the  United  Kingdom,  it  shall  be  produced  to  the  secretary,  and  there- 
upon the  secretary  shall  cause  an  entry  or  memorial  thereof  to  be  made  in  the 
same  manner  as  in  the  case  of  the  original  mortgage;  and  after  such  entry  every 
such  transfer  shall  entitle  the  transferee  to  the  full  benefit  of  the  original  mort- 
gage or  bond  in  aU  respects ;  and  no  party,  having  made  such  transfer,  shall 
have  power  to  make  void,  release,  or  discharge  the  mortgage  or  bond  so  trans- 
ferred, or  any  money  thereby  secured ;  and  for  such  entry  the  company  may 
demand  a  sum  not  exceeding  the  prescribed  sum,  or,  where  no  sum  shall  be 
prescribed,  the  sum  of  two  shillings  and  sixpence ;  and  until  such  entry  the  com- 
pany shall  not  be  in  any  manner  responsible  to  the  transferee  in  respect  of  such 
mortgage. 
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LI.  The  interest  of  the  money  borrowed  upon  any  such  mortgage  or  bond 
shall  be  paid  at  the  periods  appointed  in  such  mortgage  or  bond,  and  if  no 
period  be  appointed,  half-yearly,  to  the  several  parties  entitled  thereto,  and  in 
preference  to  any  dividends  payable  to  the  shareholders  of  the  company. 

LII.  The  interest  on  any  such  mortgage  or  bond  shall  not  be  transferable, 
except  by  deed  duly  stamped. 

LIII.  The  company  may,  if  they  think  proper,  fix  a  period  for  the  repayment 
of  the  principal  money  so  borrowed,  with  the  interest  thereof,  and  in  such  case 
the  company  shall  cause  such  period  to  be  inserted  in  the  mortgage  deed  or  bond  ; 
and  upon  the  expiration  of  such  period,  the  principal  sum,  together  with  the 
airears  of  interest  thereon,  shall,  on  demand,  be  paid  to  the  party  entitled  to 
such  mortgage  or  bond  ;  and  if  no  other  place  of  payment  be  inserted  in  such 
mortgage  deed  or  bond,  such  principal  and  interest  shall  be  payable  at  the  prin- 
cipal office  or  place  of  business  of  the  company. 

LIV.  If  no  time  be  fixed  in  the  mortgage  deed  or  bond  for  the  repayment  of 
the  money  so  borrowed,  the  party  entitled  to  the  mortgage  or  bond  may,  at  the 
expiration,  or  at  any  time  after  the  expiration  of  twelve  months  from  the  date 
of  such  mortgage  or  bond,  demand  payment  of  the  principal  money  thereby 
secured,  with  all  arrears  of  interest,  upon  giving  six  months'  previous  notice  for 
that  purpose ;  and  in  the  like  case,  the  company  may  at  any  time  pay  off  the 
money  borrowed,  on  giving  the  like  notice ;  and  every  such  notice  shall  be  in 
writing  or  print,  or  both,  and  if  given  by  a  mortgagee  or  bond  creditor,  shall  be 
delivered  to  the  secretary,  or  left  at  the  principal  office  of  the  company,  and  if 
given  by  the  company,  shall  be  given  either  personally  to  such  mortgagee  or 
bond  creditor  or  left  at  his  residence,  or  if  such  mortgagee  or  bond  creditor  be 
unknown  to  the  directors,  or  cannot  be  found  after  diligent  inquiry,  such  notice 
shall  be  given  by  advertisement  in  the  Edinburgh  Gazette,  and  in  some  newspaper 
as  after  mentioned. 

LV.  If  the  company  shall  have  given  notice  of  their  intention  to  pay  off  any 
such  mortgage  or  bond  at  a  time  when  the  same  may  lawfully  be  paid  off  by 
them,  then  at  the  expiration  of  such  notice  all  further  interest  shall  cease  to  be 
payable  on  such  mortgage  or  bond,  unless  on  demand  of  payment  made  pursuant 
to  such  notice,  or  at  any  time  thereafter,  the  company  shall  fail  to  pay  the  prin- 
cipal and  interest  due  at  the  expiration  of  such  notice  on  such  mortgage  or  bond. 

LVI.  Where  by  the  special  Act  the  mortgagees  of  the  company  shall  be 
empowered  to  enforce  the  payment  of  the  arrear  of  interest,  or  the  arrears  of 
principal  and  interest,  due  on  such  mortgages,  by  the  appointment  of  a  judicial 
factor,  then,  if  within  thirty  days  after  the  interest  accruing  upon  any  such 
mortgage  or  bond  has  become  payable,  and  after  demand  thereof  in  writing,  the 
same  be  not  paid,  the  mortgagee  may,  without  prejudice  to  his  right  to  sue  for 
the  interest  so  in  arrear  in  any  competent  court,  require  the  appointment  of  a 
judicial  factor,  by  an  application  to  be  made  as  hereinafter  provided ;  and  if 
within  six  months  after  the  principal  money  owing  upon  any  such  mortgage  or 
bond  has  become  payable,  and  after  demand  thereof  in  writing,  the  same  be  not 
paid,  the  mortgagee,  without  prejudice  to  his  right  to  sue  for  such  principal 
money,  together  with  all  arrears  of  interest,  in  any  competent  court,  may,  if  his 
debt  amount  to  the  prescribed  simi  alone,  or  if  his  debt  does  not  amount  to  the 
prescribed  sum,  he  may,  in  conjunction  with  other  mortgagees,  whose  debts,  being 
so  in  arrear,  ajfter  demand  as  aforesaid,  shall,  together  with  his,  amoimt  to  the 
prescribed  sum,  require  the  appointment  of  a  judicial  factor  by  an  apphcation  to 
be  made  as  hereinafter  provided. 

LVII.  Every  application  for  a  judicial  factor  in  the  cases  aforesaid  shall  be 
made  to  the  Court  of  Session,  and  on  any  such  apphcation  so  made,  and  after 
hearing  the  parties,  it  shall  be  lawful  for  the  said  Court,  by  order  in  writing,  to 
appoint  some  person  to  receive  the  whole  or  a  competent  part  of  the  tolls  or 
sums  hable  to  the  payment  of  such  interest,  or  such  principal  and  interest,  as 
the  case  may  be,  until  such  interest,  or  until  such  principal  and  interest,  as  the 
case  may  be,  together  with  all  costs,  including  the  charges  of  receiving  the  toUs 
or  sums  aforesaid,  be  fully  paid ;  and  upon  such  appointment  being  made,  all 
such  tolls  and  sums  of  money  as  aforesaid  shall  be  paid  to  and  received  by  the 
person  so  to  be  appointed ;  and  the  money  so  to  be  received  shall  be  so  much 
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money  received  by  or  to  the  use  of  the  party  to  whom  such  interest,  or  such 
principal  and  interest,  as  the  case  may  be,  shall  be  then  due,  and  on  whose 
behalf  such  judicial  factor  shall  have  been  appointed ;  and  after  such  interest 
and  costs,  or  such  principal,  interest,  and  costs,  have  been  so  received,  the 
power  of  such  judicial  factor  shall  cease,  and  he  shall  be  bound  to  account  to 
the  company  for  his  intromissions,  or  the  sums  received  by  him,  and  to  pay  over 
to  their  treasurer  any  balance  that  may  be  in  his  hands. 

LVIII.  At  all  reasonable  times  the  books  of  account  of  the  company  shall 
be  open  to  the  uispection  of  the  respective  mortgagees  and  bond  creditors  thereof, 
with  liberty  to  take  extracts  therefrom,  without  fee  or  reward. 

And  with  respect  to  the  conversion  of  the  borrowed  money  into  capital,  be 
it  enacted  as  follows  : 

LIX.  It  shaU  be  lawful  for  the  company,  if  they  think  fit,  unless  it  be  other- 
wise provided  by  the  special  Act,  to  raise  the  additional  sums  so  authorized  to  be 
borrowed,  or  any  part  thereof,  by  creating  new  shares  of  the  company,  instead 
of  borrowing  the  same,  or  having  borrowed  the  same,  to  continue  at  interest  only 
a  part  of  such  additional  sum,  and  to  raise  part  thereof  by  creating  new  shares  ; 
but  no  such  augmentation  of  capital  as  aforesaid  shall  take  place  without  the 
previous  authority  of  a  general  meeting  of  the  company. 

LX.  The  capital  so  to  be  raised  by  the  creation  of  new  shares  shall  be  con- 
sidered as  part  of  the  general  capital,  and  shall  be  subject  to  the  same  provisions 
in  aU  respects,  whether  with  reference  to  the  payment  of  calls,  or  the  forfeiture 
of  shares  on  non-payment  of  calls,  or  otherwise,  as  if  it  had  been  part  of  the 
original  capital,  except  as  to  the  times  of  making  calls  for  such  additional  capital, 
and  the  amount  of  such  calls,  which  respectively  it  shall  be  lawful  for  the  com- 
pany from  time  to  time  to  fix  as  they  shall  think  fit. 

LXI.  If  at  the  time  of  any  such  augmentation  of  capital  taking  place  by  the 
creation  of  new  shares  the  then  existing  shares  be  at  a  premium,  or  of  greater 
actual  value  than  the  nominal  value  thereof,  then,  unless  it  be  otherwise  pro- 
vided by  the  special  Act,  the  sum  so  to  be  raised  shall  be  divided  into  shares  of 
such  amount  as  will  conveniently  allow  the  same  to  be  apportioned  among  the 
then  shareholders  in  proportion  to  the  existing  shares  held  by  them  respectively ; 
and  such  new  shares  shall  be  offered  to  the  then  shareholders  in  the  proportion 
aforesaid ;  and  such  offer  shall  be  made  by  letter  under  the  hand  of  the  secre- 
tary given  to  or  sent  by  post,  addressed  to  each  shareholder  according  to  his 
address  in  the  shareholders'  address  book,  or  left  at  his  usual  or  last  place  of 
abode. 

LXII.  The  said  new  shares  shall  vest  in  and  belong  to  the  shareholders  who 
shall  accept  the  same,  and  pay  the  value  thereof  to  the  company  at  the  time  and 
by  the  instalments  which  shall  be  fixed  by  the  company ;  and  if  any  shareholder 
fail  for  one  month  after  such  offer  of  new  shares  to  accept  the  same,  and  pay 
the  instalments  called  for  in.  respect  thereof,  it  shall  be  lawful  for  the  company 
to  dispose  of  such  shares  in  such  manner  as  they  shall  deem  most  for  the  advan- 
tage of  the  company. 

LXIII.  If  at  the  time  of  such  augmentation  of  capital  taking  place  the  exist- 
ing shares  be  not  at  a  premium,  then  such  new  shares  may  be  of  such  amount, 
and  may  be  issued  in  such  manner  and  on  such  terms,  as  the  company  shall  think 
fit. 

And  with  respect  to  the  consoKdation  of  the  shares  into  stock,  be  it  enacted 
as  follows : 

LXIV.  It  shall  be  lawful  for  the  company  from  time  to  time,  with  the  con- 
sent of  three-fifths  of  the  votes  of  the  shareholders  present  in  person  or  by  proxy 
at  any  general  meeting  of  the  company,  when  due  notice  for  that  purpose  shall 
have  been  given,  to  convert  or  consolidate  all  or  any  part  of  the  shares  then 
existing  in  the  capital  of  the  company,  and  in  respect  whereof  the  whole  inoney 
subscribed  shall  have  been  paid  up,  into  a  general  capital  stock,  to  be  divided 
amongst  the  shareholders  according  to  their  respective  interests  therein. 

LXV.  After  such  conversion  or  consolidation  shall  have  taken  place  all  the 
provisions  contained  in  this  or  the  special  Act  which  require  or  imply  that  the 
capital  of  the  company  shall  be  divided  into  shares  of  any  fixed  amount,  and 
diBtmguished  by  numbers,  shall,  as  to  so  much  of  the  capital  as  shall  have  been 
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BO  converted  or  consolidated  into  stock,  cease  and  be  of  no  effect,  and  the  several 
holders  of  such  stock  may  thenceforth  transfer  their  respective  interests  therein, 
or  amy  parts  of  such  interests,  in  the  same  manner  and  subject  to  the  same 
regulations  and  provisions  as  or  according  to  which  any  shares  in  the  capital 
of  the  company  might  be  transferred  under  the  provisions  of  this  or  the  special 
Act ;  and  the  company  shall  cause  an  entry  to  be  made  in  some  book  to  be  kept 
for  that  purpose  of  every  such  transfer ;  and  for  every  such  entry  they  may 
demand  any  sum  not  exceedrog  the  prescribed  amount,  or  if  no  amount  be  pre- 
scribed a  sum  not  exceeding  two  shillings  and  sixpence. 

LXVI.  The  company  shaU  from  time  to  time  cause  the  names  of  the  several 
parties  who  may  be  interested  in  any  such  stock  as  aforesaid,  with  the  amount  of 
the  interest  therein  possessed  by  them  respectively,  to  be  entered  in  a  book  to 
be  kept  for  the  purpose,  and  to  be  caUed  '  The  Register  of  Holders  of  Consoli- 
dated Stock,'  and  such  book  shall  be  accessible  at  all  seasonable  times  to  the 
several  holders  of  shares  or  stock  in  the  undertaking. 

LXVII.  The  several  holders  of  such  stock  shall  be  entitled  to  participate  in 
the  dividends  and  profits  of  the  company,  according  to  the  amoxmt  of  their  re- 
spective interests  in  such  stock  ;  and  such  interests  shaU,  in  proportion  to  the 
amount  thereof,  confer  on  the  holders  thereof  respectively  the  same  privileges 
and  advantages,  for  the  purpose  of  voting  at  meetings  of  the  company,  quaUflca- 
tion  for  the  office  of  directors,  and  for  other  purposes,  as  would  have  been  con- 
ferred by  shares  of  equal  amount  in  the  capital  of  the  company,  but  so  that 
none  of  such  privileges  or  advantages,  except  the  participation  in  the  dividends 
and  profits  of  the  company,  shall  be  conferred  by  any  aliquot  part  of  such 
amount  of  consolidated  stock  as  would  not,  if  existing  in  shares,  have  conferred 
such  privileges  or  advantages  respectively. 

LXVIII.  And  be  it  enacted.  That  all  the  money  raised  by  the  company, 
whether  by  subscriptions  of  the  shareholders,  or  by  loan  or  otherwise,  shall  be 
appUed,  firstly,  ia  paying  the  costs  and  expenses  incurred  in  obtaiaing  the  special 
Act,  and  all  expenses  incident  thereto,  and,  secondly,  in  carrying  the  purposes  of 
the  company  into  execution. 

And  with  respect  to  the  general  meetings  of  the  company,  and  the  exercise 
of  the  right  of  voting  by  the  shareholders,  be  it  enacted  as  follows : 

LXIX.  The  first  general  meeting  of  the  shareholders  of  the  company  shall 
be  held  within  the  prescribed  time,  or  if  no  time  be  prescribed,  within  one  month 
after  the  passing  of  the  special  Act,  and  the  future  general  meetings  shall  be 
held  at  the  prescribed  periods,  and  if  no  periods  be  prescribed,  in  the  months  of 
February  and  August  in  each  year,  or  at  such  other  stated  periods  as  shall  be 
appointed  for  that  purpose  by  an  order  of  a  general  meeting  ;  and  the  meetings 
so  appointed  to  be  held  as  aforesaid  shall  be  called  '  ordinary  meetings ; '  and  aU. 
meetings,  whether  ordinary  or  extraordinary,  shall  be  held  in  the  prescribed 
place,  if  any,  and  if  no  place  be  prescribed  then  at  some  place  to  be  appointed 
by  the  directors. 

LXX.  No  matters,  except  such  as  are  appointed  by  this  or  the  special  Act  to 
be  done  at  an  ordinary  meeting,  shall  be  transacted  at  any  such  meeting,  unless 
special  notice  of  such  matters  have  been  given  in  the  advertisement  convening 
such  meeting. 

LXXI.  Every  general  meeting  of  the  shareholders,  other  than  an  ordinary 
meeting,  shall  be  called  an  '  extraordinary  meeting ; '  and  such  meetings  may  be 
convened  by  the  directors  at  such  times  as  they  think  fit. 

LXXII.  No  extraordinary  meeting  shall  enter  upon  any  business  not  set  forth 
in  the  notice  upon  which  it  shall  have  been  convened. 

LXXIII.  It  shall  be  lawful  for  the  prescribed  number  of  shareholders  holding 
in  the  aggregate  shares  to  the  prescribed  amount,  or,  where  the  number  of  share- 
holders or  amount  of  shares  shall  not  be  prescribed,  it  shall  be  lawful  for  twenty 
or  more  shareholders,  holding  in  the  aggregate  not  less  than  one-tenth  of  the 
capital  of  the  company,  by  writing  under  their  hands,  at  any  time  to  require  the 
directors  to  call  an  extraordinary  meeting  of  the  company  ;  and  such  requisition 
shall  fully  express  the  object  of  the  meeting  required  to  be  called,  and  shall  be 
left  at  the  office  of  the  company,  or  given  to  at  least  three  directors,  or  left 
at  their  last  or  usual  places  of  abode  ;  and  forthwith  upon  the  receipt  of  such 
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requisition  the  directors  shall  convene  a  meeting  of  the  shareholders  ;  and  if  for 
twenty-one  days  after  such  notice  the  directors  fail  to  call  such  meeting  the  pre- 
scribed number  of  shareholders,  or  such  other  number  as  aforesaid,  qualified  as 
aforesaid,  may  call  such  meeting  by  giving  fourteen  days'  public  notice  thereof. 

LXXIV.  Ten  days'  public  notice  at  the  least  of  all  meetings,  whether  ordi- 
nary or  extraordinary,  shall  be  given  by  advertisement,  which  shall  specify  the 
place,  the  day,  and  the  hour  of  meeting  ;  and  every  notice  of  an  extraordinary 
meeting,  or  of  an  ordinary  meeting,  if  any  other  business  than  the  business 
hereby  or  by  the  special  Act  appointed  for  ordinary  meetings  is  to  be  done  thereat, 
shall  specify  the  purpose  for  which  the  meeting  is  called. 

LXXV.  In  order  to  constitute  a  meeting  (whether  ordinary  or  extraordi- 
nary) there  shall  be  present,  either  personally  or  by  proxy,  the  prescribed 
quorum,  and  if  no  quorum  be  prescribed  then  shareholders  holding  in  the  aggre- 
gate not  less  than  one-twentieth  of  the  capital  of  the  company,  and  being  in 
nimiber  not  less  than  one  for  every  five  hundred  pounds  of  such  required  pro- 
portion of  capital,  unless  such  number  would  be  more  than  twenty,  in  which 
case  twenty  shareholders  holding  not  less  than  one-twentieth  of  the  capital  of 
the  company  shall  be  the  quorum  ;  and  if  within  one  hour  from  the  time  ap- 
pointed for  such  meeting  the  said  quorum  be  not  present  no  business  shall  be 
transacted  at  the  meeting  other  than  the  declaring  of  a  dividend,  in  case  that 
shall  be  one  of  the  objects  of  the  meeting,  but  such  meeting  shall,  except  in  the 
case  of  a  meeting  for  the  election  of  directors,  hereinafter  mentioned,  be  held  to 
be  adjourned  sine  die. 

LXXVI.  At  every  meeting  of  the  company  one  or  other  of  the  following  per- 
sons shall  preside  as  chairman ;  that  is  to  say,  the  chairman  of  the  directors,  or 
in  his  absence  the  deputy  chairman  (if  any),  or  in  the  absence  of  the  chairman 
and  deputy  chairman  some  one  of  the  directors  of  the  company  to  be  chosen  for 
that  purpose  by  the  meeting,  or  in  the  absence  of  the  chairman  and  deputy 
chairman  and  of  all  the  directors  any  shareholder  to  be  chosen  for  that  purpose 
by  a  majority  of  the  shareholders  present  at  such  meeting. 

LXXVII.  The  shareholders  present  at  any  such  meeting  shall  proceed  in  the 
execution  of  the  powers  of  the  company  with  respect  to  the  matters  for  which 
such  meeting  shall  have  been  convened,  and  those  only ;  and  every  such  meet- 
ing may  be  adjourned  from  time  to  time,  and  from  place  to  place ;  and  no  busi- 
ness shall  be  transacted  at  any  adjourned  meeting  other  than  the  business  left 
unfinished  at  the  meeting  from  wHch  such  adjournment  took  place. 

LXXVIII.  At  all  general  meetings  of  the  company  every  shareholder  shall 
be  entitled  to  vote  according  to  the  prescribed  scale  of  voting,  and  where  no 
scale  shall  be  prescribed  every  shareholder  shall  have  one  vote  for  every  share 
up  to  ten,  and  he  shall  have  an  additional  vote  for  every  five  shares  beyond  the 
first  ten  shares  held  by  him  up  to  one  hundred,  and  an  additional  vote  for  every 
ten  shares  held  by  him  beyond  the  first  hundred  shares :  Provided  always,  that 
no  shareholder  shall  be  entitled  to  vote  at  any  meeting,  unless  he  shall  have  paid 
all  the  calls  then  due  upon  the  shares  held  by  him. 

LXXIX.  The  votes  may  be  given  either  personally  or  by  proxies,  being 
shareholders,  authorized  by  writing  according  to  the  form  in  the  Schedule  (F)  to 
this  Act  annexed,  or  in  a  form  to  the  like  effect,  under  the  hand  of  the  share- 
holder nominating  such  proxy,  or  if  such  shareholder  be  a  corporation  then 
under  their  common  seal ;  and  every  proposition  at  any  such  meeting  shall  be 
determined  by  the  majority  of  votes  of  the  parties  present,  including  proxies,  the 
chairman  of  the  meeting  being  entitled  to  vote,  not  only  as  a  principal  and  proxy, 
but  to  have  a  casting  vote  if  there  be  an  equality  of  votes. 

LXXX.  No  person  shall  be  entitled  to  vote  as  a  proxy  unless  the  instrument 
appointing  such  proxy  have  been  transmitted  to  the  secretary  of  the  company 
within  the  prescribed  period,  or,  if  no  period  be  prescribed,  not  less  than  forty- 
eight  hours  before  the  time  appointed  for  holding  the  meeting  at  which  such 
proxy  is  to  be  used. 

LXXXI.  If  several  persons  be  jointly  entitled  to  a  share,  the  person  whose 
name  stands  first  in  the  register  of  shareholders  as  one  of  the  holders  of  such 
share  shall,  for  the  purpose  of  voting  at  any  meeting,  be  deemed  the  sole  pro- 
prietor thereof  ;  and  on  all  occasions  the  vote  of  such  first-named  shareholder, 
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either  in  person  or  by  proxy,  stall  be  allowed  as  the  vote  in  respect  of  such 
share,  without  proof  of  the  concurrence  of  the  other  holders  thereof. 

LXXXII.  If  any  shareholder  be  a  lunatic  or  idiot,  fatuous  or  furious  per- 
son, such  lunatic  or  idiot,  fatuous  or  furious  person,  may  vote  by  liis  tutor, 
curator,  or  other  person  appointed  to  manage  his  estate  ;  and  if  any  shareholder 
be  a  minor,  he  may  vote  by  his  tutors  or  curators  or  any  one  of  them ;  and 
every  such  vote  may  be  given  either  in  person  or  by  proxy. 

LXXXIII.  Whenever  in  this  or  the  special  Act  the  consent  of  any  particular 
majority  of  votes  at  any  meeting  of  the  company  is  required  in  order  to  autho- 
rize any  proceeding  of  the  company,  such  particular  majority  shall  only  be 
required  to  be  proved  in  the  event  of  a  poll  being  demanded  at  such  meeting  ;  and 
if  such  poll  be  not  demanded  then  a  declaration  by  the  chairman  that  the  resolu- 
tion authorizing  such  proceeding  has  been  carried,  and  an  entry  to  that  effect  in 
the  book  of  proceedings  of  the  company,  shall  be  sufficient  authority  for  such 
proceeding,  without  proof  of  the  number  or  proportion  of  votes  recorded  in 
favour  of  or  against  the  same. 

And  with  respect  to  the  appointment  and  rotation  of  directors,  be  it  enacted 
as  follows : 

LXXXIV.  The  number  of  directors  shall  be  the  prescribed  number. 

LXXXV.  Where  the  company  shall  be  authorized  by  the  special  Act  to  in- 
crease or  to  reduce  the  number  of  the  directors,  it  shall  be  lawful  for  the  com- 
pany, from  time  to  time  in  general  meeting,  after  due  notice  for  that  purpose,  to 
increase  or  reduce  the  number  of  the  directors  within  the  prescribed  limits,  if 
any,  and  to  determine  the  order  of  rotation  in  which  such  reduced  or  increased 
number  shall  go  out  of  office,  and  what  number  shall  be  a  quorum  of  their 
meetings. 

LXXXVI.  The  directors  appointed  by  the  special  Act  shall,  unless  thereby 
otherwise  provided,  continue  in  office  imtil  the  first  ordinary  meeting  to  be  held 
in  the  year  next  after  that  in  which  the  special  Act  shall  have  passed  ;  and  at 
such  meeting  the  shareholders  present,  personally  or  by  proxy,  may  either  con- 
tinue in  office  the  directors  appointed  by  the  special  Act,  or  any  number  of  them, 
or  may  elect  a  new  body  of  (hrectors,  or  directors  to  supply  the  places  of  those 
not  continued  in  office,  the  directors  appointed  by  the  special  Act  being  ehgible 
as  members  of  such  new  body ;  and  at  the  first  ordinary  meeting,  to  be  held 
every  year  thereafter,  the  shareholders  present,  personally  or  by  proxy,  shall 
elect  persons  to  supply  the  places  of  the  directors  then  retiring  from  office, 
agreeably  to  the  provisions  hereinafter  contained ;  and  the  several  persons 
elected  at  any  such  meeting,  being  neither  removed  nor  disqualified,  nor  having 
resigned,  shall  continue  to  be  directors  until  others  are  elected  in  their  stead,  as 
hereinafter  mentioned. 

LXXXVII.  If  at  any  meeting  at  which  an  election  of  directors  ought  to 
take  place  the  prescribed  quorum  shall  not  be  present  within  one  hour  from  the 
time  appointed  for  the  meeting,  no  election  of  directors  shall  be  made,  but  such 
meeting  shall  stand  adjourned  to  the  following  day,  at  the  same  time  and  place  ; 
and  if  at  the  meeting  so  adjourned  the  prescribed  quorum  be  not  present  within 
one  hour  from  the  time  appointed  for  the  meeting,  the  existing  du'ectors  shall 
continue  to  act  and  retain  their  powers  until  new  directors  be  appointed  at  the 
first  ordinary  meeting  of  the  following  year. 

LXXXVIII.  No  person  shall  be  capable  of  being  a  director  unless  he  be  a 
shareholder,  nor  unless  he  be  possessed  of  the  prescribed  number,  if  any,  of 
shares ;  and  no  person  holding  an  office  or  place  of  trust  or  profit  under  the  com- 
pany, or  interested  in  any  contract  with  the  company,  shall  be  capable  of  being 
a  director ;  and  no  director  shall  be  capable  of  accepting  any  other  office  or 
place  of  trust  or  profit  under  the  company,  or  of  being  interested  in  any  contract 
with  the  company,  during  the  time  he  shall  be  a  director. 

LXXXIX.  If  any  of  the  directors  at  any  time  subsequently  to  his  election 
accept  or  continue  to  hold  any  other  office  or  place  of  trust  or  profit  under  the 
company,  or  be  either  directly  or  indirectly  concerned  in  any  contract  with  the 
company,  or  participate  in  any  manner  in  the  profits  of  any  work  to  be  done  for 
the  company,  or  if  such  director  at  any  time  cease  to  be  a  holder  of  the  pre- 
scribed number  of  shares  in  the  company,  then  in  any  of  the  cases  aforesaid  the 
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office  of  suoli  director  shall  become  vacant,  and  thencefortli  lie  shall  cease  from 
voting  or  acting  as  a  director. 

XC.  Provided  always,  that  no  person,  being  a  shareholder  or  member  of  any- 
incorporated  joint-stock  company  shall  be  disquahfied  or  prevented  from  acting 
as  a  director  by  reason  of  any  contract  entered  into  between  such  joint-stock 
company  and  the  company  incorporated  by  the  special  Act ;  but  no  such  director, 
bemg  a  shareholder  or  member  of  such  jomt-stook  company,  shall  vote  on  any 
question  as  to  any  contract  with  such  joint-stock  company. 

XCI.  The  directors  appointed  by  the  special  Act,  and  continued  in  office 
as  aforesaid,  or  the  directors  elected  to  supply  the  places  of  those  retiring  as 
aforesaid,  shall,  subject  to  the  provision  hereinbefore  contained  for  increasing 
or  reducing  the  number  of  directors,  retire  from  office  at  the  times  and  in  the 
proportions  following;  the  individuals  to  retire  being  in  each  instance  deter- 
mined by  ballot  among  the  directors,  vmless  they  shall  otherwise  agree  ;  (that  is 
to  say,) 

At  the  end  of  the  first  year  after  the  first  election  of  du-ectors  the  prescribed 
number,  and  if  no  number  be  prescribed  one-third  of  such  directors,  to  be 
determined  by  ballot  among  themselves,  unless,  they  shall  otherwise  agree, 
shall  go  out  of  office  : 

At  the  end  of  the  second  year  the  prescribed  number,  and  if  no  number  be 
prescribed  one-half  of  the  remaining  number  of  such  directors,  to  be  deter- 
mined in  like  manner,  shall  go  out  of  office. 

At  the  end  of  the  third  year  the  prescribed  number,  and  if  no  number  be 
prescribed  the  remainder  of  such  directors  shall  go  out  of  office. 
And  in  each  instance  the  places  of  the  retiriag  directors  shall  be  supplied  by  an 
equal  number  of  quahfied  shareholders ;  and  at  the  first  ordinary  meeting  in 
every  subsequent  year  the  prescribed  number,  and  if  no  number  be  prescribed 
one-third  of  the  directors,  being  those  who  have  been  longest  in  office,  shall  go 
out  of  office,  and  their  places  shall  be  supphed  in  like  manner ;  nevertheless, 
every  director  so  retiring  from  office  may  be  re-elected  immediately  or  at  any 
future  time,  and  after  such  re-election  shall,  with  reference  to  the  going  out  by 
rotation,  be  considered  as  a  new  director  :  Provided  always,  that  if  the  pre- 
scribed number  of  directors  be  some  number  not  divisible  by  three,  and  the 
number  of  directors  to  retire  be  not  prescribed,  the  directors  shall  in  each  case 
determine  what  number  of  directors,  as  nearly  one-third  as  may  be,  shall  go  out 
of  office,  so  that  the  whole  number  shall  go  out  of  office  in  three  years. 

XCII.  If  any  director  die  or  resign,  or  become  disqualified  or  incompetent 
to  act  as  a  director,  or  cease  to  be  a  director  by  any  other  cause  than  that  of 
goiQg  out  of  office  by  rotation  as  aforesaid,  the  remaining  directors,  if  they  think 
proper  so  to  do,  may  elect  in  his  place  some  other  shareholder,  duly  quahjfied,  to 
be  a  director ;  and  the  shareholder  so  elected  to  fill  up  any  such  vacancy  shall 
continue  in  office  as  a  director  so  long  only  as  the  person  in  whose  place  he  shall 
have  been  elected  would  have  been  entitled  to  continue  if  he  had  remained  in 
office. 

And  with  respect  to  the  powers  of  the  directors  and  the  powers  of  the  com- 
pany to  be  exercised  only  in  general  meetings,  be  it  enacted  as  follows : 

XOIII.  The  directors  shall  have  the  management  and  superintendence  of  the 
affairs  of  the  company,  and  they  may  lawfully  exercise  aU  the  powers  of  the 
company,  except  as  to  such  matters  as  are  directed  by  this  or  the  special  Act  to 
be  transacted  by  a  general  meeting  of  the  company  ;  but  all  the  powers  so  to 
be  exercised  shall  be  exercised  in  accordance  with  and  subject  to  the  provisions 
of  this  and  the  special  Act ;  and  the  exercise  of  all  such  powers  shall  be  subject 
also  to  the  control  and  regulation  of  any  general  meeting  specially  convened  for 
the  purpose,  but  not  so  as  to  render  invalid  any  act  done  by  the  directors  prior 
to  any  resolution  passed  by  such  general  meeting. 

XCIV.  Except  as  otherwise  provided  by  the  special  Act,  the  following  powers 
of  the  company,  (that  is  to  say),  the  choice  and  removal  of  the  directors,  except 
as  hereinbefore  mentioned,  and  the  increasing  or  reducing  of  their  number 
where  authorized  by  the  special  Act,  the  choice  of  auditors,  the  determination  as 
to  the  remuneration  of  the  directors,  auditors,  treasurer,  and  secretary,  the  de- 
termination as  to  the  amount  of  money  to  be  borrowed  on  mortgage,  the  deter- 
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mination  as  to  the  augmentation  of  capital,  and  tlie  declaration  of  dividends, 
shall  be  exercised  only  at  a  general  meeticg  of  the  company. 

And  with  respect  to  the  proceedings  and  UaMities  of  the  directors,  be  it 
enacted  as  follows : 

XCV.  The  directors  shall  hold  meetings  at  such  times  as  they  shall  appoint 
for  the  purpose,  and  they  may  meet  and  adjourn  as  they  think  proper  from  time 
to  time,  and  from  place  to  place  ;  and  at  any  time  any  two  of  the  directors  may 
require  the  secretary  to  call  a  meeting  of  the  directors ;  and  in  order  to  consti- 
tute a  meeting  of  directors,  there  shall  be  present  at  the  least  the  prescribed 
quorum,  and  when  no  quorum  shall  be  prescribed,  there  shall  be  present  at  least 
one-third  of  the  directors  ;  and  all  questions  at  any  such  meeting  shall  be  deter- 
mined by  the  majority  of  votes  of  the  directors  present,  and  in  case  of  an  equal 
division  of  votes,  the  chairman  shall  have  a  castiug  vote,  in  addition  to  his  vote 
as  one  of  the  directors. 

XCVI.  At  the  first  meeting  of  directors  held  after  the  passing  of  the  special 
Act,  and  at  the  first  meeting  of  the  directors  held  after  each  annual  appointment 
of  directors,  the  directors  present  at  such  meetiug  shall  choose  one  of  the  direc- 
tors to  act  as  chairman  of  the  directors  for  the  year  following  such  choice,  and 
shall  also,  if  they  think  fit,  choose  another  director  to  act  as  deputy-chairman 
for  the  same  period  ;  and  if  the  chairman  or  deputy-chairman  die  or  resign,  or 
cease  to  be  a  director,  or  otherwise  become  disqualified  to  act,  the  directors  pre- 
sent at  the  meeting  next  after  the  occurrence  of  such  vacancy,  shall  choose  some 
other  of  the  directors  to  fill  such  vacancy ;  and  every  such  chairman  or  deputy- 
chairman  so  elected  as  last  aforesaid  shall  continue  in  ofiice  so  long  only  as  the 
person  in  whose  place  he  may  be  so  elected  would  have  been  entitled  to  con- 
tinue, if  such  death,  resignation,  removal,  or  disqualification  had  not  happened. 

XCVII.  If  at  any  meeting  of  the  directors  neither  the  chairman  nor  deputy- 
chairman  be  present,  the  directors  present  shall  choose  some  one  of  their  number 
to  be  chairman  of  such  meeting. 

XCVIII.  It  shall  be  lawful  for  the  directors  to  appoint  one  or  more  commit- 
tees consisting  of  such  number  of  directors  as  they  think  fit,  within  the  prescribed 
limits,  if  any,  and  they  may  grant  to  such  committees  respectively  power  on  be- 
half of  the  company  to  do  any  acts  relating  to  the  affairs  of  the  company  which 
the  directors  could  lawfully  do,  and  which  they  shaU  from  time  to  time  think 
proper  to  entrust  to  them. 

XCIX.  The  said  committees  may  meet  from  time  to  time,  and  may  adjourn 
from  place  to  place,  as  they  think  proper,  for  carrying  into  effect  the  purposes  of 
their  appointment ;  and  no  such  committee  shall  exercise  the  powers  entrusted  to 
them,  except  at  a  meeting  at  which  there  shaU  be  present  the  prescribed  quorum, 
or  if  no  quorum  be  prescribed,  then  a  quorum  to  be  fixed  for  that  purpose  by  the 
general  body  of  directors ;  and  at  aU  meetings  of  the  committees  one  of  the 
members  present  shall  be  appointed  chairman  ;  and  aU  questions  at  any  meeting 
of  the  committee  shall  be  determined  by  a  majority  of  votes  of  the  members 
present,  and  in  case  of  an  equal  division  of  votes,  the  chairman  shall  have  a  cast- 
ing vote,  in  addition  to  his  vote  as  a  member  of  the  committee. 

C.  The  power  which  may  be  granted  to  any  such  committee  to  make  contracts, 
as  well  as  the  power  of  the  directors  to  make  contracts,  on  behalf  of  the  company, 
may  lawfully  be  exercised  as  follows ;  (that  is  to  say,) 

With  respect  to  any  contract  which  if  made  between  private  persons,  would  be 
by  law  required  to  be  by  deed  or  by  agreement,  in  writing,  and  signed  by 
the  parties  to  be  charged  therewith,  then  such  committee  or  the  directors 
may  make  such  contract  on  behalf  of  the  company,  in  writing,  either  under 
the  common  seal  of  the  company,  or  signed  by  such  committee,  or  any  two 
of  them,  or  any  two  of  the  directors,  and  in  the  same  manner  may  vary  or 
discharge  the  same : 
"With  respect  to  any  contract  which,  if  made  between  private  persons,  would 
by  law  be  valid,  although  made  by  parol  only,  and  not  reduced  into  writing, 
such  committee,  or  the  directors,  may  make  such  contract  on  behalf  of  the 
company,  by  parol  only,  withoutwriting,  and  in  the  same  manner  may  vary 
or  discharge  the  same  : 
And  aU  contracts  made  according  to  the  provisions  herein  contained  shall  be 
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effectual  in  law,  and  shall  be  binding  upon  the  company  and  their  successors,  and 
all  other  parties  thereto,  their  heirs,  executors,  or  administrators,  as  the  case  may 
be  ;  and  on  any  default  in  the  execution  of  any  such  contract,  either  by  the  com- 
pany, or  any  other  party  thereto,  such  actions  or  suits  may  be  brought,  either  by 
or  against  the  company,  as  might  be  brought  had  the  same  contracts  been  made 
between  private  persons  only. 

CI.  The  directors  shaU  cause  notes,  minutes,  or  copies,  as  the  case  may 
require,  of  all  appointments  made  or  contracts  entered  into  by  the  directors,_and 
of  the  orders  and  proceedings  of  all  meetings  of  the  company,  and  of  the  direc- 
tors and  committees  of  directors,  to  be  duly  entered  in  books  to  be  from  time  to 
time  provided  for  the  purpose,  which  shall  be  kept  under  the  superintendence  of 
the  directors ;  and  every  such  entry  shall  be  signed  by  the  chairman  of  such 
meeting ;  and  such  entry,  so  signed,  shall  be  received  as  evidence  in  all  courts, 
and  before  aU  judges,  justices,  and  others,  without  proof  of  such  respective  meet- 
ings having  been  duly  convened  or  held,  or  of  the  persons  making  or  entering 
such  orders  or  proceedings  being  shareholders  or  directors  or  members  of  commit- 
tee respectively,  or  of  the  signature  of  the  chairman,  or  of  the  fact  of  his  having 
been  chairman  ;  all  of  which  last-mentioned  matters  shaU  be  presumed,  until  the 
contrary  be  proved. 

CII.  All  acts  done  by  any  meeting  of  the  directors,  or  of  a  committee  of  direc- 
tors, or  by  any  person  acting  as  a  director,  shall  notwithstanding  it  may  be 
afterwards  discovered  that  there  was  some  defect  in  the  appointment  of  any  such 
directors  or  persons  acting  as  aforesaid,  or  that  they  or  any  of  them  were  or  was 
disqualified,  be  as  valid  as  if  every  such  person  had  been  duly  appointed  and  was 
qualified  to  be  a  director. 

cm.  No  director,  by  being  party  to  or  executing  in  his  capacity  of  director 
any  contract  or  other  instrument  on  behaH  of  the  company,  or  otherwise  lawfully 
executing  any  of  the  powers  given  to  the  directors,  shall  be  subject  to  be  sued  or 
prosecuted,  either  individually  or  collectively,  by  any  person  whomsoever ;  and 
the  bodies  or  goods  or  lands  of  the  directors  shall  not  be  liable  to  execution  of 
any  legal  process  by  reason  of  any  contract  or  other  instrument  so  entered  into, 
signed,  or  executed  by  them  or  by  reason  of  any  other  lawful  act  done  by  them 
in  the  execution  of  any  of  their  powers  as  directors ;  and  the  directors,  their 
heirs,  executors,  and  administrators,  shall  be  indemnified  out  of  the  capital  of  the 
company  for  all  payments  made  or  liability  incurred  in  respect  of  any  acts  done 
by  them,  and  for  aU  losses,  costs,  and  damages  which  they  may  incur  in  the 
execution  of  the  powers  granted  to  them ;  and  the  directors  for  the  time  being 
of  the  company  may  apply  the  existing  funds  and  capital  of  the  company  for  the 
purposes  of  such  indemnity,  and  may,  if  necessary  for  that  purpose,  make  calls  of 
the  capital  remaining  unpaid,  if  any. 

And  with  respect  to  the  appointment  and  duties  of  auditors,  be  it  enacted  as 
follows : 

CIV.  Except  where  by  the  special  Act  auditors  shall  be  directed  to  be  ap- 
pointed otherwise  than  by  the  company,  the  company  shall,  at  the  first  ordinary 
meeting  after  the  passing  of  the  special  Act,  elect  the  prescribed  number  of 
auditors,  and  if  no  number  is  prescribed,  two  auditors,  in  hke  manner  as  is  pro- 
vided for  the  election  of  directors ;  and  at  the  first  ordinary  meeting  of  the 
company  in  each  year  thereafter,  the  company  shall  in  like  manner  elect  an 
auditor  to  supply  the  place  of  the  auditor  then  retiring  from  office,  according  to 
the  provision  hereinafter  contained  ;  and  every  auditor  elected  as  hereinbefore 
provided,  being  neither  removed  nor  disqualified,  nor  having  resigned,  shall 
continue  to  be  an  auditor  mitil  another  be  elected  in  his  stead. 

C  V.  Where  no  other  qualification  shall  be  prescribed  by  the  special  Act,  every 
auditor  shaU  have  at  least  one  share  in  the  undertaking,  and  he  shall  not  hold 
any  office  in  the  company,  nor  be  in  any  other  manner  interested  in  its  concerns, 
except  as  a  shareholder. 

CVI.  One  of  such  auditors  (to  be  determined  in  the  first  instance  by  ballot 
between  themselves,  unless  they  shall  otherwise  agree,  and  afterwards  by  seni- 
ority,) shall  go  out  of  office  at  the  first  ordinary  meeting  in  each  year ;  but  the 
auditor  so  going  out  shall  be  immediately  re-eligible,  and  after  such  re-election 
shall  with  respect  to  the  going  out  of  ofiice,  by  rotation,  be  deemed  a  new  auditor. 
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CVIT.  If  any  vacancy  take  place  among  the  auditors  in  the  couise  of  the 
current  year,  then  at  any  general  meetiag  of  the  company  the  vacancy  may,  if 
the  company  think  fit,  be  supplied  by  election  of  the  shareholders. 

CVIII.  The  provision  of  this  Act  respecting  the  failure  of  an  ordinary  meeting 
at  which  directors  ought  to  be  chosen  shaU  apply,  mutatis  mutandis,  to  any 
ordinary  meeting  at  wfich  an  auditor  ought  to  be  appointed. 

CIX.  The  directors  shall  deliver  to  such  auditors  the  haK-yearly  or  other 
periodical  accounts  and  balance-sheet  fourteen  days  at  the  least  before  the 
ensuing  ordinary  meeting  at  which  the  same  are  required  to  be  produced  to  the 
shareholders,  as  hereinafter  provided. 

ex.  It  shall  be  the  duty  of  such  auditors  to  receive  from  the  directors  the 
haK-yearly  or  other  periodical  accounts  and  balance-sheet  required  to  be  pre- 
sented to  the  shareholders,  and  to  examine  the  same. 

CXI.  It  shall  be  lawful  for  the  auditors  to  employ  such  accountants  and  other 
persons  as  they  may  thiok  proper,  at  the  expense  of  the  company,  and  they  shall 
either  make  a  special  report  on  the  said  accounts,  or  simply  confirm  the  same ; 
and  such  report  or  confirmation  shall  be  read,  together  with  the  report  of  the 
directors,  at  the  ordinary  meeting. 

And  with  respect  to  the  accountability  of  the  officers  of  the  company,  be  it 
enacted  as  follows : 

CXII.  Before  any  person  entrusted  with  the  custody  or  control  of  monies, 
whether  treasurer,  collector,  or  other  officer  of  the  company,  shall  enter  upon 
his  office,  the  directors  shall  take  sufficient  security  from  him  for  the  faithful 
execution  of  his  office. 

CXIII.  Every  officer  employed  by  the  company  shall  from  time  to  time, 
when  required  by  the  directors,  make  out  and  dehver  to  them,  or  to  any  person 
appointed  by  them  for  that  purpose,  a  true  and  perfect  account,  in  writing  under 
his  hand,  of  all  monies  received  by  him  on  behaK  of  the  company ;  and  such 
account  shaU  state  how,  and  to  whom,  and  for  what  purpose,  such  monies  shall 
have  been  disposed  of ;  and,  together  with  such  account,  such  officer  shall  dehver 
the  vouchers  and  receipts  for  such  payments ;  and  every  such  officer  shall  pay  to 
the  directors,  or  to  any  person  appointed  by  them  to  receive  the  same,  all  monies 
which  shall  appear  to  be  owing  by  him  upon  the  balance  of  such  accounts. 

CXIV.  If  any  such  officer  fail  to  render  such  account,  or  to  produce  and 
deliver  up  all  the  vouchers  and  receipts  relating  to  the  same  in  his  possession  or 
power,  or  to  pay  the  balance  thereof  when  thereunto  required,  or  if,  for  three 
days  after  being  thereunto  required,  he  fail  to  deliver  up  to  the  directors,  or  to 
any  person  appointed  by  them  to  receive  the  same,  all  papers  and  writings, 
property,  effects,  matters,  and  things,  in  his  possession  or  power,  relating  to  the 
execution  of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  or 
belonging  to  the  company,  then,  on  complaint  thereof  beiag  made  to  the  Sheriff 
or  a  Justice,  such  Sheriff  or  Justice  shall  summon  or  order  such  officer  to  appear 
before  such  Sheriff,  if  the  summons  or  order  be  issued  by  a  Sheriff,  or  before  two 
or  more  Justices,  if  the  summons  or  order  be  issued  by  a  Justice,  at  a  time  and 
place  to  be  set  forth  in  such  summons  or  order,  to  answer  such  charge ;  and 
upon  the  appearance  of  such  officer,  or,  in  his  absence,  upon  proof  that  such 
summons  or  order  was  personally  served  upon  him,  or  left  at  his  last  known 
place  of  abode,  such  Sheriff  or  Justices  may  hear  and  determine  the  matter  in  a 
summary  way,  and  may  adjust  and  declare  the  balance  owing  by  such  officer ; 
and  if  it  appear,  either  upon  confession  of  such  officer  or  upon  evidence,  or  upon 
inspection  of  the  account,  that  any.  monies  of  the  company  are  in  the  hands  of 
such  officer,  or  owing  by  him  to  the  company,  such  Sheriff  or  Justices  may  order 
such  officer  to  pay  the  same ;  and  if  he  fail  to  pay  the  amount  it  shall  be  lawful 
for  such  Sheriff  or  Justices  to  grant  a  warrant  to  levy  the  same  by  poinding  and 
sale,  or  in  default  thereof  to  commit  the  offender  to  gaol,  there  to  remain  without 
bail  for  a  period  not  exceeding  three  months. 

CXV.  If  any  such  officer  refuse  to  produce  and  dehver  to  the  said  Sheriff  or 
Justices  the  several  vouchers  and  receipts  relating  to  his  accounts,  or  to  dehver 
up  any  books,  papers,  or  writings,  property,  effects,  matters,  or  things,  in  his 
possession  or  power,  belonging  to  the  company,  such  Sheriff  or  Justices  may 
lawfully  coimnit  such  offender  to  gaol,  there  to  remain  until  he  shall  have 
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deliyered  up  all  tlie  vouchers  and  receipts,  if  any,  in  his  possession  or  power, 
relating  to  such  accounts,  and  have  delivered  up  all  books,  papers,  writings,  pro- 
perty, effects,  matters,  and  things,  if  any,  in  his  possession  or  power,  belonging 
to  the  company. 

CXVI.  Provided  always.  That  if  any  director  or  other  person  acting  on 
behalf  of  the  company  shall  make  oath  that  he  has  good  reason  to  beHeve,  upon 
grounds  to  be  stated  in  his  deposition,  and  does  believe,  that  it  is  the  intention 
of  any  such  officer  as  aforesaid  to  abscond,  it  shall  be  lawful  for  the  Sheriff  or 
Justice  before  whom  the  complaint  is  made,  instead  of  issuing  his  summons  or 
order,  to  issue  his  warrant  for  the  bringing  such  officer  before  the  Sheriff,  to 
answer  to  the  charge,  as  hereinbefore  directed,  if  the  warrant  has  been  issued  by 
the  Sheriff,  or  before  any  Justice  if  the  warrant  shall  have  been  issued  by  a 
Justice ;  and  it  shall  be  lawful  for  the  Justice  before  whom  such  officer  may  be 
brought  either  to  discharge  such  officer,  if  he  thinks  there  is  no  sufficient  ground 
for  has  detention,  or  to  order  such  officer  to  be  detained  in  custody,  so  as  to  be 
brought  before  two  Justices  at  a  time  and  place  to  be  named  ia  such  order, 
unless  such  officer  give  surety,  to  the  satisfaction  of  such  Justice,  for  his  appear- 
ance before  such  Justices,  to  answer  the  complaint  of  the  company. 

OXVII.  No  such  proceeding  against  or  dealing  with  any  such  officer  as 
aforesaid,  shall  deprive  the  company  of  any  remedy  which  they  might  otherwise 
have  against  such  officer  or  any  surety  of  such  officer. 

And  with  respect  to  the  keeping  of  accounts,  and  the  right  of  inspection 
thereof  by  the  shareholders,  be  it  enacted  as  follows : — 

CXVIII.  The  directors  shall  cause  full  and  true  accounts  to  be  kept  of  all 
sums  of  money  received  or  expended  on  account  of  the  company  by  the  directors, 
and  all  persons  employed  by  or  under  them,  and  of  the  matters  and  things  for 
which  such  sums  of  money  shall  have  been  received,  or  disbursed  and  paid. 

CXIX.  The  books  of  the  company  shall  be  balanced  at  the  prescribed  periods, 
and  if  no  periods  be  prescribed,  fourteen  days  at  least  before  each  ordinary 
meeting ;  and  forthwith  on  the  books  being  so  balanced  an  exact  balance-sheet 
shall  be  made  up,  which  shall  exhibit  a  true  statement  of  the  capital  stock, 
credits,  and  property  of  every  description  belonging  to  the  company,  and  the 
debts  due  by  the  company  at  the  date  of  making  such  balance-sheet,  and  a 
distinct  view  of  the  profit  or  loss  which  shall  have  arisen  on  the  transactions  of 
the  company  in  the  course  of  the  preceding  half-year ;  and  previously  to  each 
ordinary  meeting  such  balance-sheet  shall  be  examined  by  the  directors,  or  any 
three  of  their  number,  and  shall  be  signed  by  the  chairman  or  deputy  chairman 
of  the  directors. 

CXX.  The  books  so  balanced,  together  with  such  balance-sheet  as  aforesaid, 
shall  for  the  prescribed  periods,  and  if  no  periods  be  prescribed,  for  fourteen  days 
previous  to  each  ordinary  meeting,  and  for  one  month  thereafter,  be  open  for 
the  inspection  of  the  shareholders  at  the  principal  office  or  place  of  business  of 
the  company;  but  the  shareholders  shall  not  be  entitled  at  any  time,  except 
during  the  periods  aforesaid,  to  demand  the  inspection  of  such  books,  unless  in 
virtue  of  a  written  order  signed  by  three  of  the  directors. 

CXXI.  And  be  it  enacted,  That  the  directors  shall  produce  to  the  share- 
holders assembled  at  such  ordinary  meeting  the  said  balance-sheet  as  aforesaid 
appKcable  to  the  period  immediately  preceding  such  meeting,  together  with  the 
report  of  the  auditors  thereon,  as  hereinbefore  provided. 

CXXII.  The  directors  shall  appoint  a  book-keeper  to  enter  the  accounts 
aforesaid  in  books  to  be  provided  for  the  purpose ;  and  every  such  book-keeper 
shall  permit  any  shareholder  to  inspect  such  books,  and  to  take  copies  or  entries 
therefrom,  at  any  reasonable  time  during  the  prescribed  periods,  and  if  no 
periods  be  prescribed  during  one  fortnight  before  and  one  month  after  every 
ordinary  meeting ;  and  if  he  fail  to  permit  any  such  shareholder  to  inspect  such 
books,  or  take  copies  or  extracts  therefrom,  during  the  periods  aforesaid,  he 
shall  forfeit  to  such  shareholder  for  every  such  offence  a  sum  not  exceeding  five 
pounds. 

And  with  respect  to  the  making  of  dividends,  be  it  enacted  as  follows : — 

CXXIII.  Previously  to  every  ordinary  meettag,  at  which  a  dividend  is 
intended  to  be  declared,  the  directors  shall  cause  a  scheme  to  be  prepared, 
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showing  the  profits,  if  any,  of  the  company  for  the  period  current  since  the 
preceding  ordinary  meeting  at  which  a  dividend  was  declared,  and  apportioning 
the  same,  or  so  much  thereof  as  they  may  consider  appKcable  to  the  purposes  of 
dividend,  among  the  shareholders,  according  to  the  shares  held  by  them  respec- 
tively, the  amount  paid  thereon,  and  the  periods  during  which  the  same  may 
have  been  paid,  and  shall  exhibit  such  scheme  at  such  ordinary  meeting,  and  at 
such  meeting  a  dividend  may  be  declared  according  to  such  scheme. 

CXXIV.  The  company  shall  not  make  any  dividend  whereby  their  capital 
stock  will  be  in  any  degree  reduced :  Provided  always,  that  the  word  '  dividend ' 
shall  not  be  construed  to  apply  to  a  return  of  any  portion  of  the  capital  stock, 
vrith  the  consent  of  aU  the  mortgagees  and  bond  creditors  of  the  company,  due 
notice  being  given  for  that  purpose  at  an  extraordinary  meeting  to  be  convened 
for  that  object. 

CXXV.  Before  apportiomng  the  profits  to  be  divided  among  the  shareholders 
the  directors  may,  if  thay  think  fit,  set  aside  thereout  such  sum  as  they  may  think 
proper,  to  meet  contingencies,  or  for  enlarging,  repairing,  or  improving  the 
works  connected  with  the  undertaking,  or  any  part  thereof,  and  may  divide  the 
balance  only  among  the  shareholders. 

CXXVI.  No  dividend  shall  be  paid  in  respect  of  any  share  until  aU  calls 
then  due  in  respect  of  that  and  every  other  share  held  by  the  person  to  whom 
such  dividend  may  be  payable  shall  have  been  paid. 

And  with  respect  to  the  making  of  bye-laws,  be  it  enacted  as  follows : — 

CXXVII.  It  shall  be  lawful  for  the  company  from  time  to  time  to  make 
such  bye-laws  as  they  think  fit,  for  the  purpose  of  regulating  the  conduct  of  the 
oflBcers  and  servants  of  the  company,  and  for  providing  for  the  due  management 
of  the  affairs  of  the  company  in  all  respects  whatsoever,  and  from  time  to  time 
to  alter  or  repeal  any  such  bye-laws,  and  make  others,  provided  such  bye-laws 
be  not  repugnant  to  the  laws  of  that  part  of  the  United  Kingdom  where  the 
same  are  to  have  effect,  or  to  the  provisions  of  this  or  the  speci5  Act ;  and  such 
bye-laws  shall  be  reduced  into  writing,  and  shall  have  affixed  thereto  the  common 
seal  of  the  company,  and  a  copy  of  such  bye-laws  shall  be  given  to  every  officer 
and  servant  of  the  company  affected  thereby. 

OXXVIII.  It  shall  be  lawful  for  the  company  by  such  bye-laws  to  impose 
such  reasonable  penalties  upon  all  persons  being  officers  or  servants  of  the  com- 
pany, offending  against  such  bye-laws,  as  the  company  think  fit,  not  exceeding 
five  pounds  for  any  one  offence. 

OXXIX.  All  the  bye-laws  to  be  made  by  the  company  shall  be  so  framed 
as  to  allow  the  Sheriff  or  Justices  before  whom  any  penalty  imposed  thereby  may 
be  sought  to  be  recovered  to  order  a  part  only  of  such  penalty  to  be  paid,  if  such 
Sheriff  shall  think  fit. 

CXXX.  The  production  of  a  written  or  printed  copy  of  the  bye-laws  of  the 
company,  having  the  common  seal  of  the  company  affixed  thereto,  shall  be  suf- 
ficient evidence  of  such  bye-laws  in  all  cases  of  prosecution  under  the  same. 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted 
as  follows : — 

CXXXI.  When  any  dispute  directed  by  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  to  be  settled  by  arbitration,  shall  have  arisen,  then, 
unless  both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  each 
party,  on  the  request  of  the  other  party,  shall  by  writing  under  his  hand  nomi- 
nate and' appoint  an  arbitrator  to  whom  such  dispute  shall  be  referred;  and 
after  any  such  appointment  shall  have  been  made,  neither  party  shall  have  power 
to  revoke  the  same  without  the  consent  of  the  other,  nor  shall  the  death  of  either 
party  operate  as  such  revocation ;  and  if  for  the  space  of  fourteen  days  after  any 
such  dispute  shall  have  arisen,  and  after  a  request  in  writing  shall  have  been 
served  by  the  one  party  on  the  other  party  to  appoint  an  arbitrator,  such  last- 
mentioned  party  fail  to  appoint  such  arbitrator,  then  upon  such  failure  the 
party  making  the  request,  and  having  himself  appointed  an  arbitrator,  may 
appoint  such  arbitrator  to  act  on  behalf  of  both  parties ;  and  such  arbitrator 
may  proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute, 
and  in  such  case  the  award  or  determination  of  such  single  arbitrator  shall 
be  final. 
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CXXXII.  H,  before  the  matters  so  referred  shaE  be  determined,  any  arbi- 
trator appointed  by  either  party  die,  or  become  incapable,  or  refuse,  or  for  seven 
days  neglect  to  act  as  arbitrator,  the  party  by  whom  such  arbitrator  was  ap- 
pointed may  nomiaate  and  appoint  in  writing  some  other  person  to  act  in  his 
place ;  and  if  for  the  space  of  seven  days  after  notice  in  writing  from  the  other 
party  for  that  purpose,  he  fail  to  do  so,  the  remaining  or  other  arbitrator  may 
proceed  ex  parte ;  and  every  arbitrator  so  to  be  substituted  as  aforesaid,  shall 
have  the  same  powers  and  authorities  as  were  vested  in  the  former  arbitrator  at 
the  time  of  such  his  death,  refusal,  or  disability  as  aforesaid. 

CXXXIll.  Where  more  than  one  arbitrator  shall  have  been  appointed,  such 
arbitrators  shall,  before  they  enter  upon  the  matters  so  referred  to  them,  nomi- 
nate and  appoint  by  writing  under  their  hands,  an  umpire  to  decide  on  any  such 
matters  on  which  they  sha,ll  differ ;  and  if  such  umpire  shall  die,  or  refuse  or 
for  seven  days  neglect  to  act,  they  shall  forthwith  after  such  death,  refusal,  or 
neglect,  appoint  another  umpire  in  his  place ;  and  the  decision  of  every  such 
umpire  on  the  matters  so  referred  to  him  shall  be  final. 

CXXXIV.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse, 
or  shall  for  seven  days  after  request  of  either  party  to  such  arbitration  neglect 
to  appoint  an  tmipire,  it  shall  be  lawful  for  the  Lord  Ordinary,  on  the  applica- 
tion of  either  party  to  such  arbitration,  to  appoint  an  umpire  ;  and  the  decision 
of  such  mnpire  on  the  matters  on  which  the  arbitrators  shall  differ  shall  be 
final. 

CXXXV.  The  said  arbitrators,  or  their  mnpire,  may  call  for  the  production 
of  any  documents  in  the  possession  or  power  of  either  party  which  they  or  he 
may  think  necessary  for  determining  the  question  in  dispute,  and  may  examine 
the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths  necessary  for 
that  purpose,  and  may  also  grant  diligence  for  the  recovery  of  such  documents 
as  either  party  may  require,  or  for  citing  witnesses  ;  and  on  apphcation  to  the 
Lord  Ordinary,  letters  of  supplement,  or  such  other  writ  as  may  be  necessary, 
shall  be  issued  by  the  Lord  Ordinary  in  support  of  such  dfiigence. 

OXXXVI.  Except  where  by  th&  or  the  special  Act,  or  any  Act  incorporated 
therewith,  it  shall  be  otherwise  provided,  the  costs  of  and  attending  every  such 
arbitration  to  be  determined  by  the  arbitrators  shall  be  in  the  discretion  of  the 
arbitrators  or  the  mnpire,  as  the  case  may  be. 

And  with  respect  to  the  giving  of  notices,  be  it  enacted  as  follows  : — 

CXXXVII.  Any  summons  or  notice,  or  any  writ,  or  other  proceeding,  at 
law  or  in  equity,  requiring  to  be  served  upon  the  company,  may  be  served  by 
the  same  being  left  at  or  transmitted  through  the  post  directed  to  the  principal 
office  of  the  company,  or  one  of  their  principal  offices  where  there  shall  be  more 
than  one,  or  being  given  personally  to  the  secretary,  or  in  case  there  be  no 
secretary,  then  by  being  given  to  any  one  director  of  the  company. 

CXXXVlll.  Notices  requiring  to  be  served  by  the  company  upon  the  share- 
holders may,  unless  expressly  required  to  be  served  personally,  be  served  by  the 
same  being  transmitted  through  the  post,  directed  according  to  the  registered 
address  or  other  known  address  of  the  shareholder,  within  such  period  as  to 
admit  of  its  being  delivered  in  the  due  course  of  delivery  within  the  period  (if 
any)  prescribed  for  the  giving  of  such  notice,  and  in  proving  such  service,  it 
shall  be  sufficient  to  prove  that  such  notice  was  properly  directed,  and  that  it 
was  so  put  into  the  post-office. 

CXXXIX.  AH  notices  directed  to  be  given  to  the  shareholders  shall,  with 
respect  to  any  share  to  which  persons  are  jointly  entitled,  be  given  to  whichever 
of  the  said  persons  shall  be  named  first  in  the  register  of  shareholders ;  and 
notice  so  given  shall  be  sufficient  notice  to  all  the  proprietors  of  such  share. 

OXL.  All  notices  required  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  to  be  given  by  advertisement,  shall  be  advertised  in  the  prescribed 
newspaper,  or  if  no  newspaper  be  prescribed,  or  if  the  prescribed  newspaper 
cease  to  be  published,  in  a  newspaper  circulating  in  the  district  within  which  the 
company's  principal  place  of  business  shall  be  situated. 

OXLl.  Every  summons,  demand,  or  notice,  or  other  such  document  requir- 
ing authentication  by  the  company,  may  be  signed  by  two  directors,  or  by  the 
treasurer  or  the  secretary  of  the  company,  and  need  not  be  under  the  common 
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seal  of  the  company,  and  the  same  may  be  in  writing  or  in  print,  or  partly  in 
writing  and  partly  in  print. 

CXLII.  And  be  it  enacted,  That  if  any  person  against  whom  the  company  Proof  of  debts 
shall  have  any  claim  or  demand  become  bankrupt,  or  take  the  benefit  of  any  Act  in  bankruptcy, 
for  the  relief  of  insolvent  debtors,  it  shall  be  lawful  for  the  secretary  or  treasurer 
of  the  company,  iu  all  proeeedings  against  the  estate  of  such  bankrupt  or  insol- 
vent, or  under  any  fiat,  sequestration,  or  act  of  insolvency  against  such  bankrupt 
or  insolvent,  to  represent  the  company,  and  act  in  their  behalf,  in  all  respects  as 
if  such  claim  or  demand  had  been  the  claim  or  demand  of  such  secretary  or 
treasurer,  and  not  of  the  company. 

CXLIII.  And  be  it  enacted,  That  if  any  party  shall  have  committed  any  Tender  of 
irregularity,  trespass,  or  other  wrongfiil  proceeding  in  the  execution  of  this  or  amends, 
the  special  Act,  or  by  virtue  of  any  power  or  authority  thereby  given,  and  if, 
before  action  brought  in  respect  thereof,  such  party  make  tender  of  sufficient 
amends  to  the  party  injured,  such  last-mentioned  paxty  shall  not  recover  in  any 
such  action  ;  and  if  no  such  tender  shaU  have  been  made,  it  shall  be  lawful  for 
the  defender,  by  leave  of  the  court  where  such  action  shall  be  pending,  at  any 
time  before  the  record  is  closed,  to  pay  into  court  such  sum  of  money  as  he  shall 
think  fit ;  and  thereupon  such  proceedings  shall  be  had  as  in  other  cases  where 
defenders  are  allowed  to  pay  money  into  coiirt. 

And  with  respect  to  the  recovery  of  damages  not  specially  provided  for,  be 
it  enacted  as  follows : — 

CXLIV.  In  all  cases  where  any  damages,  costs,  or  expenses  are  by  this  or 
the  special  Act,  or  any  Act  incorporated  therewith,  directed  to  be  paid,  and  the 
method  of  ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not 
provided  for,  such  amount,  in  case  of  dispute,  shall  be  ascertained  and  determined 
by  the  Sheriff ;  and  if  the  amoimt  so  ascertained  be  not  paid  by  the  company  or 
other  party  liable  to  pay  the  same  within  seven  days  after  demand,  the  amount 
may  be  recovered  by  poinding  and  sale  of  the  goods  of  the  company  or  other 
party  liable  as  aforesaid  ;  and  the  Sheriff  shall,  on  application,  issue  his  warrant 
accordingly. 

CXLV.  If  sufficient  goods  of  the  company  cannot  be  found  whereon  to  levy 
any  such  damages,  costs,  or  expenses,  payable  by  the  company,  the  same  may, 
if  the  amount  thereof  do  not  exceed  twenty  pounds,  be  recovered  by  poinding 
and  sale  of  the  goods  of  the  treasurer  of  the  company ;  and  the  Sheriff,  on 
application,  shall  issue  his  warrant  accordingly  ;  but  no  such  poinding  and  sale 
shall  be  executed  against  the  goods  of  such  treasurer  unless  seven  days'  previous 
notice  in  writing,  stating  the  amount  so  due,  and  demanding  payment  thereof, 
have  been  given  to  such  treasurer,  or  left  at  his  residence ;  and  if  such  treasurer 
pay  any  money  under  such  distress  or  poinding  and  sale  as  aforesaid,  he  may 
retain  the  amount  so  paid  by  him,  and  all  costs  and  expenses  occasioned  thereby, 
out  of  any  money  belonging  to  the  company  coming  into  his  custody  or  control, 
or  he  may  sue  the  company  for  the  same. 

CXLVI.  Where  in  this  or  the  special  Act,  or  any  Act  incorporated  therewith, 
any  question  of  expenses,  charges,  or  damages  is  referred  to  the  determination 
of  any  Sheriff  or  Justices,  it  shall  be  lawful  for  the  Sheriif  or  any  Justice,  upon 
the  application  of  either  party,  to  summon  the  other  party  to  appear  before 
such  Sheriff,  or  before  two  Justices,  as  the  case  may  require,  at  a  time  and  place 
to  be  named  in  such  summons ;  and  upon  the  appearance  of  such  parties,  or,  in 
the  absence  of  any  of  them,  upon  proof  of  due  service  of  the  summons,  it  shall 
be  lawful  for  such  Sheriff,  or  such  two  Justices,  as  the  case  may  be,_to  hear  and 
determine  such  question,  and  for  that  purpose  to,  examine  such  parties  or  any  of 
them,  and  their  witnesses,  on  oath ;  and  the  costs  of  every  such  inquiry  shall 
be  in  the  discretion  of  such  Sheriff  or  Justices,  and  he  or  they  shall  determine 
the  amount  thereof. 

CXLVII.  The  company  shall  publish  the  short  particulars  of  the  several   Publication  of 
offences  for  which! any  penalty  is  imposed  by  this  or  the  special  Act,  or  any  Act   penalties, 
incorporated  therewitli,  or  by  any  bye-law  of  the  company  affecting  other  per- 
sons than  the  shareholders,  officers,  or  servants  of  the  company,  and  of  the 
amount  of  every  such  penalty,  and  shall  cause  such  particulars  to  be  painted  on 
a  board  or  printed  upon  paper  and  pasted  thereon,  and  shaU  cause  such  board 
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facing boards 
used  for  such 
publication. 
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summarily  re- 
covered before 
the  Sheriff  or 
two  Justices. 


Penalties  to  be 
levied  by  dis- 
tress. 


Imprisonment 
in  default  of 
distress. 


Distress,  etc., 
how  to  be 
levied. 


Distress,  etc., 
not  unlawful 


to  be  hung  up  or  affixed  on  some  conspicuous  part  of  the  principal  place  of 
business  of  the  company,  and  where  any  such  penalties  are  of  local  application 
shall  cause  such  boards  to  be  affixed  in  some  conspicuous  place  in  the  immediate 
neighbourhood  to  which  such  penalties  are  applicable  or  have  reference  ;  and 
such  particulars  shall  be  renewed  as  often  as  the  same  or  any  part  thereof  is 
obhterated  or  destroyed ;  and  no  such  penalty  shall  be  recoverable  unless  it  shall 
have  been  published  and  kept  published  in  the  maimer  hereinbefore  required. 

OXLVIII.  If  any  person  puU  down  or  injure  any  board  put  up  or  affixed  as 
required  by  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  for  the 
purpose  of  publishing  any  bye-law  or  penalty,  or  shall  obliterate  any  of  the  let- 
ters or  figures  thereon,  he  shall  forfeit  for  every  such  offence  a  sum  not  exceed- 
ing five  pounds,  and  shall  defray  the  expenses  attending  the  restoration  of  such 
board. 

CXLIX.  Every  penalty  or  forfeiture  imposed  by  this  or  the  special  Act,  or 
by  any  bye-law  made  in  pursuance  thereof,  the  recovery  of  which  is  not  other- 
wise provided  for,  may  be  recovered  by  summary  proceeding  before  the  Sheriff 
or  two  Justices ;  and  on  complaint  being  made  to  any  Sheriff  or  Justice,  he  shall 
issue  an  order,  requiring  the  party  complained  against  to  appear  before  himself, 
if  the  order  be  issued  by  a  Sheriff,  or  before  two  or  more  Justices,  if  the  order  be 
issued  by  a  Justice,  at  a  time  and  place  to  be  named  in  such  order ;  and  every 
such  order  shall  be  served  on  the  party  offending,  either  in  person,  or  by  leaving 
the  same  with  some  inmate  at  his  usual  place  of  abode :  and  upon  the  appearance 
of  the  party  complained  against,  or  in  his  absence,  after  proof  of  the  due  service 
of  such  order,  it  shall  be  lawful  for  any  Sheriff  or  two  Justices  to  proceed  to  the 
hearing  of  the  complaint ;  and  upon  proof  of  the  offence,  either  by  the  confession 
of  the  party  complained  against,  or  upon  the  oath  of  one  credible  witness  or 
more,  it  shall  be  lawful  for  such  Sheriff  or  Justices  to  convict  the  offender,  and 
upon  such  conviction  to  adjudge  the  offender  to  pay  the  penalty  or  forfeiture  in- 
curred as  well  as  such  coste  attending  the  conviction,  as  such  Sheriff  or  Justices 
shall  think  fit. 

CL.  If  forthwith  upon  any  such  adjudication  as  aforesaid  the  amount  of  the 
penalty  or  forfeiture,  and  of  such  costs  as  aforesaid,  be  not  paid,  the  amount  of 
such  penalty  and  costs  shall  be  levied  by  poinding  and  sale  ;  and  such  Sheriff  or 
Justices,  or  either  of  them,  shall  issue  his  or  their  warrant  of  poinding  and  sale 
accordingly. 

CLI.  It  shall  be  lawful  for  any  such  Sheriff  or  Justices  to  order  any  offender  so 
convicted  as  aforesaid  to  be  detained  and  kept  in  safe  custody  until  return  can 
be  conveniently  made  to  the  warrant  of  poinding  and  sale  to  be  issued  for  levying 
such  penalty  or  forfeiture,  and  costs,  unless  the  offender  give  sufficient  security, 
by  way  of  recognizance,  or  otherwise,  to  the  satisfaction  of  the  Sheriff  or  Justices, 
for  his  appearance  before  him  on  the  day  appointed  for  such  return,  such  day  not 
being  more  than  eight  days  from  the  time  of  taking  such  security ;  but  if  before 
issuing  such  warrant  of  poinding  and  sale  it  shall  appear  to  the  Sheriff  or  Justices, 
by  the  admission  of  the  offender  or  otherwise,  that  no  sufficient  poinding  and 
sale  can  be  had  within  the  jurisdiction  of  such  Sheriff  or  Justices,  whereon  to  levy 
such  penalty  or  forfeiture,  and  costs,  he  or  they  may,  if  he  or  they  think  fit,  re- 
frain from  issuing  such  warrant ;  and  in  such  case,  or  if  such  warrant  shall  have 
been  issued,  and  upon  the  return  thereof  such  insufficiency  as  aforesaid  shall  be 
made  to  appear  to  the  Sheriff  or  Justices,  then  such  Sheriff  or  Justices  shall,  by 
warrant,  cause  such  offender  to  be  committed  to  gaol,  there  to  remain  without 
bail  for  any  term  not  exceeding  three  months,  unless  such  penalty  or  forfeiture, 
and  costs,  be  sooner  paid  and  satisfied. 

CLII.  Where  in  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  any 
sum  of  money,  whether  in  the  nature  of  penalty  or  otherwise,  is  directed  to  be 
levied  by  poinding  and  sale,  such  sum  of  money  shall  be  levied  by  poinding  and 
sale  of  the  goods  and  effects  of  the  party  liable  to  pay  the  same,  and  the  overplus 
arising  from  the  sale  of  such  goods  and  effects,  after  satisfying  such  sum  of 
money,  and  the  expenses  of  the  poinding  and  sale,  shall  be  returned,  on  demand, 
to  the  party  whose  goods  shall  have  been  seized. 

CLIII.  No  poinding  and  sale  made  by  virtue  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  shall  be  deemed  unlawful,  nor  shall  any  party  making 
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the  same  be  deemed  a  trespasser  or  ■wrongdoer,  on  account  of  any  defect  or  want 
of  form  in  the  summons,  conviction,  warrant,  or  other  proceeding  relating  there- 
to ;  but  all  persons  aggrieved  by  such  defect  or  irregularity  may  recover  full 
satisfaction  for  the  special  damage  in  an  action  before  the  Sheriff  Court. 

pLIV.  The  Sheriff  or  Justices  by  whom  any  such  penalty  or  forfeiture  shaU 
be  imposed,  where  the  application  thereof  is  not  otherwise  provided  for,  may 
award  not  more  than  one-half  thereof  to  the  informer,  and  shall  award  the  re- 
mainder to  the  kirk-session  of  the  parish  in  which  the  offence  shall  have  been 
committed,  for  the  benefit  of  the  poor  of  such  parish. 

CLV.  No  person  shall  be  liable  to  the  payment  of  any  penalty  or  forfeiture 
imposed  by  virtue  of  this  or  the  special  Act,  or  any  Act  incorporated  therewith, 
for  any  offence  made  cognizable  before  the  Sheriff  or  Justices,  unless  the  com- 
plaint respecting  such  offence  shall  have  been  made  before  such  Sheriff,  or  some 
Justice,  within  six  months  next  after  the  commission  of  such  offence. 

CLVI.  If  through  any  act,  neglect,  or  default,  on  account  whereof  any 
person  shall  have  incurred  any  penalty  imposed  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  any  damage  to  the  property  of  the  company 
shall  have  been  committed  by  such  person,  he  shall  be  hable  to  make  good  such 
damage,  as  well  as  to  pay  such  penalty  ;  and  the  amount  of  such  damages  shall, 
in  case  of  dispute,  be  determined  by  the  Sheriff  or  Justices  by  whom  the  party 
incurring  such  penalty  shall  have  been  convicted  ;  and  on  non-payment  of  such 
damages  on  demand,  the  same  shall  be  levied  by  poinding  and  sale,  and  such 
Sheriff  or  Justices  shall  issue  his  or  their  warrant  accordingly. 

CLVII.  It  shall  be  lawful  for  any  Sheriff  or  Justice  to  summon  any  person 
to  appear  before  him  as  a  witness  in  any  matter  in  which  such  Sheriff  or  Justice, 
or  two  or  more  Justices,  shall  have  jurisdiction,  under  the  provisions  of  tliis  or  the 
special  Act,  or  any  Act  incorporated  therewith,  at  a  time  and  place  mentioned  in 
such  summons,  and  to  administer  to  him  an  oath  to  testify  the  truth  in  such 
matter ;  and  if  any  person  so  summoned  shall,  without  reasonable  excuse,  refuse 
or  neglect  to  appear  at  the  time  and  place  appointed  for  that  purpose,  having 
been  paid,  or  tendered  a  reasonable  sum  for  his  expenses,  or  if  any  person 
appearing  shall  refuse  to  be  examined  upon  oath,  or  to  give  evidence  before  such 
Sheriff  or  Justice  or  Justices,  every  such  person  shall  forfeit  a  sum  not  exceeding 
five  pounds  for  every  such  offence. 

CLVIII.  It  shall  be  lawful  for  any  oflBcer  or  agent  of  the  company,  and  aU 
persons  called  by  him  to  his  assistance,  to  seize  and  detain  any  person  who  shall 
be  found  committing  any  offence  against  the  provisions  of  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  and  whose  name  and  residence  shall  be  un- 
known to  such  officer  or  agent,  and  convey  him  with  all  convenient  despatch 
before  the  Sheriff  or  a  Justice,  without  any  warrant  or  other  authority  than  this 
or  the  special  Act ;  and  such  Sheriff  or  Justice  shall  proceed  with  aU  convenient 
despatch  in  the  matter  of  the  complaint  against  such  offender. 

OLIX.  Any  Sheriff  to  whom  any  apphcation  is  authorized  to  be  made,  and 
before  whom  any  judicial  proceedings  shall  in  consequence  take  place  or  become 
necessary,  under  or  by  virtue  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  shall  and  he  is  hereby  authorized  and  required  summarily  to  call 
before  him  aU  parties  who  appear  to  him  to  be  interested  therein,  and  to  proceed 
forthwith  to  hear  viva  voce,  and  pronounce  judgment  regarding  the  matters  men- 
tioned in  such  apphcation  or  proceeding,  or  to  do  the  several  matters  and  things 
required  by  this  Act  to  be  done  by  him,  without  waiting  the  ordinary  course  of 
the  roU  of  causes  before  him,  and  without  written  pleadings,  or  a  written  record, 
or  reducing  any  evidence  which  may  be  led  by  either  of  the  parties  to  writing, 
unless  and  except  where  the  said  Sheriff  shall  consider  that  the  matters  mentioned 
in  such  application  or  proceedings  can  with  more  advantage  be  decided  with 
written  pleadings  and  with  a  written  record,  in  which  case  he  shall  proceed  to 
make  up  a  record,  and  bring  the  said  matters  to  a  conclusion  with  all  convenient 
despatch  ;  and  the  orders  and  judgments  of  the  said  Sheriff,  when  pronounced 
without  a  record,  shall  be  final  and  conclusive,  and  not  subject  to  review  by  sus- 
pension or  advocation,  or  to  reduction,  on  any  ground  whatever. 

CLX.  The  Sheriff  or  Justice,  or  Justices,  before  whom  any  person  shall  be 
convicted  of  any  offence  against  this  or  the  special  Act,  or  any  Act  incorporated 
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therewith,  may  cause  the  conviction  to  be  drawn  up  according  to  the  form  in  the 
Schedule  (G)  to  this  Act  annexed. 

CLXI.  No  proceeding  in  pursuance  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  shall  be  quashed  or  vacated  for  want  of  form,  nor  shall 
the  same  be  removed  by  suspension  or  otherwise  into  any  superior  court. 

CLXIl.  In  all  cases  which  may  come  before  any  Sheriff-substitute  under  this 
or  the  special  Act,  or  any  Act  incorporated  therewith,  in  which  written  pleadings 
shall  have  been  allowed,  and  a  written  record  shall  have  been  made  up,  and 
where  the  evidence  which  has  been  led  by  the  parties  shall  have  been  reduced  to 
writing,  but  in  no  other  case  whatever,  it  shall  be  competent  for  any  of  the  .parties 
thereto,  within  seven  days  after  a  final  judgment  shall  have  been  pronounced  by 
such  Sheriff-substitute,  to  appeal  against  the  same  to  the  Sheriff  of  the  county, 
by  lodging  a  minute  of  appeal  with  the  Sheriff-clerk  of  such  county,  or  his  de- 
pute ;  and  the  said  Sheriff  shall  thereupon  review  the  proceedings  of  the  said 
Sheriff-substitute,  and  whole  process,  and,  if  he  think  proper,  hear  the  parties 
viva  voce  thereon,  and  pronounce  judgment ;  and  such  judgment  shall  in  no  case 
be  subject  to  review  by  suspension  or  advocation,  or  to  reduction,  on  any  ground 
whatever. 

CLXIII.  If  any  party  shall  feel  aggrieved  by  any  determination  or  adjudi- 
cation of  any  Justice,  or  two  or  more  Justices,  with  respect  to  any  penalty  or 
forfeiture  under  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  such  party  may  appeal  to  the  General  Quarter  Sessions  for  the  comity 
or  place  in  which  the  cause  of  appeal  shall  have  arisen ;  but  no  such  appeal  shall 
be  entertained  vmless  it  be  made  within  four  months  next  after  the  making  of 
such  determination  or  adjudication,  nor  unless  ten  days'  notice  in  writing  of  such 
appeal,  stating  the  nature  and  grounds  thereof,  be  given  to  the  party  against 
whom  the  appeal  shall  be  brought,  nor  unless  the  appellant  forthwith  after  such 
notice  enter  into  recognizances,  with  two  sufficient  siu'eties,  before  a  Justice, 
conditioned  duly  to  prosecute  such  appeal,  and  to  abide  the  order  of  the  court 
thereon. 

GLXIV.  At  the  Quarter  Sessions  for  which  such  notice  shall  be  given  the 
court  shall  proceed  to  hear  and  determine  the  appeal  in  a  summary  way,  or  they 
may,  if  they  think  fit,  adjourn  it  to  the  following  sessions  ;  and  upon  the  hear- 
ing of  such  appeal  the  court  may,  if  they  think  fit,  mitigate  any  penalty  or  for- 
feiture, or  they  may  confirm  or  quash  the  adjudication,  and  order  any  money 
paid  by  the  appellant,  or  levied  by  distress  upon  his  goods,  to  be  returned  to 
him,  and  may  also  order  such  further  satisfaction  to  be  made  to  the  party  in- 
jured as  they  may  judge  reasonable  ;  and  they  may  make  such  order  concerning 
the  costs,  both  of  the  adjudication  and  of  the  appeal,  as  they  may  think  reasonable. 
And  with  respect  to  the  provision  to  be  made  for  affording  access  to  the 
special  Act  by  all  parties  interested,  be  it  enacted  as  follows: 

CLXV.  The  company  shall  at  all  times  after  the  expiration  of  six  months 
after  tbe  passing  of  the  special  Act,  keep  in  their  principal  office  of  business  a 
copy  of  the  special  Act  printed  by  the  printers  to  her  Majesty,  or  some  of  them  ; 
and  where  the  undertaking  shall  be  a  railway,  canal,  or  other  like  imdertaking, 
the  works  of  which  shall  not  be  confined  to  one  town  or  place,  shall  also,  within 
the  space  of  such  six  months,  deposit  in  the  office  of  each  of  the  clerks  of  the 
peace  of  the  several  counties  into  which  the  works  shall  extend,  and  in  the  office 
of  the  town-clerk  of  every  burgh  or  city  into  which,  or  within  one  mile  of  which, 
the  works  shall  extend,  a  copy  of  such  special  Act,  so  printed  as  aforesaid  ;  and 
the  said  clerks  of  the  peace  and  town-clerks  shall  receive,  and  they  and  the  com- 
pany respectively  shall  retain,  the  said  copies  of  the  special  Act,  and  shall  permit 
all  persons  interested  to  inspect  the  same,  and  make  extracts  or  copies  therefrom, 
in  the  like  manner,  and  upon  the  like  terms,  and  under  the  like  penalty  for 
default,  as  is  provided  in  the  case  of  certain  plans  and  sections  by  an  Act  passed 
in  the  first  year  of  the  reign  of  her  present  Majesty,  intituled  An  Act  to  compel 
Clerks  of  the  Peace  for  Counties,  and  other  Persons,  to  take  the  Custody  of  such 
Documents  as  shall  be  directed  to  be  deposited  with  them  under  the  Standing  Orders 
of  either  House  of  Parliament. 

CLXVI.  If  the  company  shall  fail  to  keep  or  deposit,  as  hereinbefore  men- 
tioned, any  of  the  said  copies  of  the  special  Act,  they  shall  forfeit  twenty  poimds 
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for  every  such  offence,  and  also  five  pounds  for  every  day  afterwards  duriQg   ing  to  keep  or 
■which  such  copy  shall  be  not  so  kept  or  deposited. 

OLXVII.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by 
any  Act  to  be  passed  in  this  session  of  Parliament. 


SCHEDULES  EEFEEEED  TO  BY  THE  FOEEGOING  ACT. 
SCHEDULE  (A). 

FORM  OF  CERTIFICATE  OF  SHARE. 

'  The  Company.' 

Number 
This  is  to  certify,  That  A.  B.  of  is  the  proprietor  of  the  share 

number  of  '  The  Company,'  subject  to  the  regulations  of 

the  said  company.     Given  under  the  common  sed  of  the  said  company,  the 
day  of  in  the  year  of  our  Lord 


SCHEDULE  (B). 


paid  to 
share 


FORM  OF  TRANSFER  OF  SHARES  OR  STOCK. 

I  of  in  consideration  of  the  sum  of 

me  by  of  do  hereby  transfer  to  the  said 

\or  shares]  numbered  in  the  undertaking  called  '  The 

Company '  [or  pounds  consohdated  stock  in  the  undertaking  called 

'  The  Company,'  standing  {or  part  of  the  stock  standing)  in  my  name 

in  the  books  of  the  company],  to  hold  unto  the  said  his  executors, 

administrators,  and  assigns  \or  successors  and  assigns],  subject  to  the  several 
conditions  on  which  I  held  the  same  at  the  time  of  the  execution  hereof  ;  and  I 
the  said  do  hereby  agree  to  take  the  said  share  \or  shares],  [or  stock], 

subject  to  the  same  conditions,  [ffere  insert  testing  clause  according  to  the  form 
of  the  law  of  Scotland,  if  executed  in  Scotland,  and  if  executed  in  England,  the 
form  of  attestation  usual  in  England.'] 


SCHEDULE  (C). 

FORM  OF  MORTGAGE  DEED. 


Company.' 
£ 


SCHEDULE  (D). 

FORM  OF  BOND. 


'The 


deposit  such 
copies. 
Act  may  be 
amended  this 
session. 


'The 
Mortgage,  number 

By  virtue,  [here  name  the  special  Act,']  we,  '  The  Company,'  in 

consideration  of  the  sum  of  pounds  paid  to  us  by  ^1.  B.  of 

do  assign  unto  the  said  A.  B.,  his  executors,  administrators,  and  assignees,  the 
said  imdertaking  [and  (in  case  such  loan  shall  be  in  anticipation  of  the  capital 
authorized  to  be  raised)  all  future  calls  on  shareholders,]  and  all  the  toUs  and 
sums  of  money  arising  by  virtue  of  the  said  Act,  and  all  the  estate,  right,  title, 
and  interest  of  the  company  in  the  same,  to  hold  unto  the  said  A.  B.,  Ms  execu- 
tors, administrators,  and  assigns,  until  the  said  sum  of  poimds, 
together  with  interest  for  the  same  at  the  rate  of  for  every  one  hun- 
dred pounds  by  the  year,  be  satisfied  [the  principal  sum  to  be  repaid  at  the  end 
of  years  from  the  date  hereof  (in  case  any  period  he  agreed  upon  for 
that  purpose,^  at  or  any  place  of  payment  other  than  the  principal  office 
of  the  company.]  In  witness  whereof,  etc.  [Here  insert  the  testing  clause  of 
deeds  executed  in  Scotland.] 


Company.' 

Bond,  number  £ 

By  virtue  of  [here  name  the  special  Act,]  we,  '  The  Company,'  in 

consideration  of  the  sum  of  pounds  to  us  in  hand  paid  hj  A.  B.  of 

do  bind  ourselves  and  our  successors  imto  the  said  A.  B.,  his  execu- 
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tors,  administrators,  and  assigns,  in  the  sum  of  pounds,  to  be  repaid 

to  the  said  A.  B.,his  executors,  administrators,  or  assigns,  at  _  {m  ca^ 

any  other  place  of  payment  than  the  principal  office  of  the  company  be  intended) 
on  the  day  of  which  will  be  in.  the  year  one  thousand 

eight  hundred  and  with  a  fifth  part  more  of  Uquidate  penalty  m  case 

of  failure,  together  with  interest  for  the  same  at  the  rate  of  pounds 

per  centum  per  annum,  payable  half-yearly  on  the  day  of 

ind  day  of  .     In  witness  whereof,  etc.     [Here  insert  the 

testing  clause  of  deeds  executed  in  Scotland."} 

SCHEDULE  (E). 

FORM  OF  TRAiTSFER  OF  MORTGAGE  OR  BOND. 

I,  A.  B.,  of  in  consideration  of  the  sum  of  paid  to  me 

by  G.  H.  of  do  hereby  transfer  to  the  said  G.  H.,  his  executors, 

administrators,  and  assigns,  a  certain  bond  [or  mortgage]  number 
made  by  '  The  Company '  to  bearing  date  the 

day  of  for  securing  the  sum  of  and  interest 

[or,  if  such  transfer  be  by  endorsement,  the  within  security,]  and  all  my  right, 
estate,  and  interest  in  and  to  the  money  thereby  secured  [and  if  the  transfer  be 
of  a  mortgage,  and  in  and  to  the  tolls,  money,  and  property  thereby  assigned.] 
[Here  insert  Scotch  testing  clause,  if  executed  in  Scotland,  and  if  executed  in  Eng- 
land, the  form  of  attestation  usual  in  England.'] 

SCHEDULE  (P). 

FORM  OF  PROXY. 

A.  B.  one  of  the  proprietors  of  '  The  Company,'  doth 

hereby  appoint  C.  D.  of  to  be  the  proxy  of  the  said  A.  B.,  in  his 

absence  to  vote  in  his  name  upon  any  matter  relating  to  the  undertaking  pro- 
posed at  the  meeting  of  the  proprietors  of  the  said  company  to  be  held  on  the 
day  of  next,  in  such  manner  as  he  the  said  C.  D.  doth 

think  proper.     In  witness  whereof,  the  said  A.  B.  hath  hereunto  set  his  hand 
[or,  if  a  corporation,  say  the  common  seal  of  the  corporation,]  the 
day  of  one  thousand  eight  hundred  and 

SCHEDULE  (G). 

FORM  OF  CONVICTION  BEFORE 

to  wit. 
Be  it  remembered.  That  on  the  day  of  in  the  year  of 

our  Lord  A.  B.  is  convicted  before  me  C,  the  Sheriff,  or  before  us 

D.,  E.,  two  of  her  Majesty's  Justices  of  the  Peace  for  the  county  of 
[here  describe  the  offence  generally,  and  the  time  and  place  when  and  where  com- 
mitted,'] contrary  to  the  [here  name  the  special  Act].     Given  under  my  hand  [or 
under  oiu?  hands,]  the  day  and  year  first  above  written. 

C. 

D. 

E. 

8  Vict.  C.  19. — An  Act  for  consolidating  in  One  Act  certain  Provisions  usually 
inserted  in  Acts  authorizing  the  talcing  of  Lands  for  Undertakings  of  a  public 
Nature  in  Scotland. — [8«A  May  1845.] 

Whereas  it  is  expedient  to  comprise  in  one  general  Act  sundry  provisions  usually 
introduced  into  Acts  of  Parhament  relative  to  the  acquisition  of  lands  in  Scot- 
land required  for  undertakings  or  works  of  a  public  nature,  and  the  compensa- 
tion to  be  made  for  the  same,  and  that  as  well  for  the  purpose  of  avoiding  the 
necessity  of  repeating  such  provisions  in  each  of  the  several  Acts  relating  to  such 
undertakings  as  for  ensuring  greater  uniformity  in  the  provisions  themselves :  Be 
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it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same.  That  this  Act 
shall  apply  to  every  undertaMng  in  Scotland  authorized  by  any  Act  of  Parha- 
ment  which  shall  hereafter  be  passed,  and  which  shall  authorize  the  taldng  of 
lands  for  such  undertaMng,  and  this  Act  shaU  be  incorporated  with  such  Act ; 
and  aU  the  provisions  of  this  Act,  save  so  far  as  they  shall  be  expressly  varied  or 
excepted  by  any  such  Act,  shall  apply  to  the  undertaking  authorized  thereby,  so 
far  as  the  same  shall  be  applicable  to  such  imdertakiog,  and  shall,  as  well  as  the 
clauses  and  provisions  of  every  other  Act  which  shaU  be  incorporated  with  such 
Act,form  part  of  suchAct,  and  be  construed  together  therewith  as  forming  one  Act. 
And  with  respect  to  the  construction  of  this  Act,  and  other  Acts  to  be  incor- 
porated therewith,  be  it  enacted  as  follows  : 

II.  The  expression  'the  special  Act'  used  in  this  Act  shall  be  construed  to 
mean  any  Act  which  shall  be  hereafter  passed,  and  which  shall  authorize  the 
taldng  of  lands  for  the  undertaking  to  which  the  same  relates,  and  with  which 
this  Act  shall  be  so  incorporated  as  aforesaid  ;  and  the  word  '  prescribed'  used 
in  this  Act,  in  reference  to  any  matter  herein  stated,  shall  be  construed  to  refer 
to  such  matter  as  the  same  shall  be  prescribed  or  provided  for  in  the  special  Act, 
and  the  sentence  in  which  such  word  shall  occur  shall  be  construed  as  if  instead 
of  the  word  '  prescribed'  the  expression  '  prescribed  for  that  purpose  in  the 
special  Act'  had  been  used;  and  the  expression  'the  works'  or  'the  undertak- 
ing' shall  mean  the  works  or  undertaking,  of  whatever  nature,  which  shall  by  the 
special  Act  be  authorized  to  be  executed  ;  and  the  expression  '  the  promoters  of 
the  undertaking'  shall  mean  the  parties,  whether  company,  undertakers,  com- 
missioners, trustees,  corporations,  or  private  persons,  by  the  special  Act  em- 
powered to  execute  such  works  or  imdertaking. 

III.  And  be  it  enacted.  That  the  following  words  and  expressions  both  in  this 
and  the  special  Act  shall  have  the  several  meanings  hereby  assigned  to  them, 
unless  there  be  something  either  in  the  subject  or  context  repugnant  to  such 
construction  ;  (that  is  to  say). 

Words  importing  the  singular  number  only  shall  include  the  plural  number  ; 
and  words  importing  the  plural  number  only  shall  include  the  singular 
number : 

Words  importing  the  masculine  gender  only  shall  include  females  : 

The  word  '  lancte'  shall  extend  to  houses,  lands,  tenements,  and  heritages  of 
any  description  or  tenure : 

The  word  '  lease'  shall  include  a  missive  of  lease  : 

The  word  '  month'  shall  mean  calendar  mouth : 

The  '  Lord  Ordinary'  shall  mean  the  Lord  Ordinary  of  the  Court  of  Session 
in  Scotland  officiating  on  the  bills  in  time  of  vacation,  or  the  junior  Lord 
Ordinary,  if  in  time  of  session,  as  the  case  may  be : 

The  word  '  oath'  shall  include  affirmation  in  the  case  of  Quakers,  or  other 
declaration  or  solemnity  lawfully  substituted  for  an  oath  in  the  case  of  any 
other  persons  exempted  by  law  from  the  necessity  of  taking  an  oath : 

The  word  '  county'  shaU  include  any  ward  or  other  hke  division  of  a  county  : 

The  word  '  Sheriff'  shall  include  the  Sheriff-substitute  : 

The  word  '  Justices'  shall  mean  Justices  of  the  Peace  acting  for  the  county, 
city,  liberty,  or  place  where  the  matter  requiring  the  cognizance  of  any 
such  Justice  shall  arise,  and  who  shall  not  be  interested  in  the  matter ;  and 
where  such  matter  shall  arise  in  respect  of  lands,  being  the  property  of  one 
and  the  same  party,  situate  not  wholly  in  any  one  county,  city,  liberty,  or 
place,  the  same  shall  mean  a  Justice  acting  for  the  coimty,  city,  hberty,  or 
place  where  any  part  of  such  lands  shall  be  situate,  and  who  shall  not  be 
interested  in  such  matter ;  and  where  any  matter  shaU  be  authorized  or 
required  to  be  done  by  two  Justices,  the  expression  '  two  Justices'  shaUbe 
understood  to  mean  two  or  more  Justices  assembled  and  acting  together : 

Where,  under  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorpo- 
rated therewith,  any  notice  shaU  be  required  to  be  given  to  the  owner  of 
any  lands,  or  where  any  Act  shaU  be  authorized  or  required  to  be  done 
with  the  consent  of  any  such  owner,  the  word  '  owner'  shaU  be  understood 


This  Act  to 
apply  to  all  " 
undertakings 
authorized  by 
Acts  hereafter 


Interpretations 
in  this  Act ; 

'special  Act:' 
'  prescribed : 

'  the  works : ' 

'  promoters  of 
the  under- 
taking.' 

Interpreta- 
tions in  this 
and  the  special 
Act. 

Number : 

gender : 
'  lands : ' 


'  month : 

'Lord 
Ordinary : 

'  Oath : ' 


'  county : ' 

'Sheriff:' 
'  Justices : ' 


'  two  Jus- 
tices : ' 


'  owner :' 
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the  bank. ' 

Short  title  of 
the  Act. 

Porm  in  which 
portions  of  this 
Act  may  be 
incorporated 
with  other 
Acts. 


Purchase  of 

lands  by 
agreement. 

Power  to 
purchase  lands 
by  agreement. 


Parties  under 
disability 
enabled  to 
sell  and  con- 
vey. 


Parties  under 
disability  may 
exercise  other 
powers. 


to  mean  any  person  or  corporation,  or  trustees  or  others,  who,  under  the 
provisions  of  this  or  the  special  Act,  would  be  enabled  to  sell  and  convey 
lands  to  the  promoters  of  the  undertaking : 
The  expression  '  the  bank'  shall  mean  any  one  of  the  incorporated  or  char- 
tered banks  in  Scotland. 

IV.  And  be  it  enacted,  That  ia  citing  this  Act  in  other  Acts  of  Parliament 
and  in  legal  instruments  it  shall  be  sufBicient  to  use  the  expression  '  The  Lands 
Clauses  Consohdation  (Scotland)  Act,  1845.' 

V.  And  whereas  it  may  be  convenient  in  some  cases  to  incorporate  with 
Acts  of  ParUament  hereafter  to  be  passed  some  portion  only  of  the  provisions  of 
this  Act ;  be  it  therefore  enacted,  that  for  the  purpose  of  making  any  such 
incorporation  it  shall  be  sufficient  in  any  such  Act  to  enact  that  the  clauses  of 
this  Act  with  respect  to  the  matter  so  proposed  to  be  incorporated  (describing 
such  matter  as  it  is  described  in  this  Act  in  the  words  introductory  to  the  enact- 
ment with  respect  to  such  matter)  shall  be  incorporated  with  such  Act ;  and 
thereupon  aU  the  clauses  and  provisions  of  this  Act  with  respect  to  the  matter 
so  incorporated  shall,  save  so  far  as  they  shaU  be  expressly  varied  or  excepted 
by  such  Act,  form  part  of  such  Act,  and  such  Act  shall  be  construed  as  if  the 
substance  of  such  clauses  and  provisions  were  set  forth  therein  with  reference  to 
the  matter  to  which  such  Act  shall  relate. 

And  with  respect  to  the  purchase  of  lands  by  agreement,  be  it  enacted  as 
follows : 

VI.  Subject  to  the  provisions  of  this  and  the  special  Act,  it  shall  be  lawful 
for  the  promoters  of  the  undertaking  to  agree  with  the  owners  of  any  lands  by 
the  special  Act  authorized  to  be  taken,  and  which  shall  be  required  for  the  pur- 
poses of  such  Act,  and  with  aU  parties  having  any  right  or  interest  in  such  lands, 
or  by  this  or  the  special  Act  enabled  to  sell  and  convey  the  same,  for  the  abso- 
lute purchase  of  any  such  lands,  or  such  parts  thereof  as  they  shall  think  proper, 
and  for  the  purchase  of  aU  rights  and  interests  in  such  lands  of  what  kind  soever. 

VII.  It  shall  be  lawful  for  all  parties,  being  possessed  of  any  lands,  or  any 
such  right  or  interest  therein,  to  contract  for,  seU,  convey,  and  dispose  of  such 
lands,  or  of  such  right  therein,  to  the  promoters  of  the  undertaking,  and  to  enter 
into  all  necessary  agreements  for  these  pmrposes,  and  particularly  it  shall  be 
lawful  for  the  parties  following  so  to  do ;  (that  is  to  say,)  all  corporations,  heirs 
of  entail,  liferenters,  or  persons  holding  any  other  partial  or  qualified  estate  or 
interest,  married  women  seised  in  their  own  right  or  entitled  to  terce  or  dower, 
or  any  other  right  or  interest,  husbands,  tutors,  curators,  and  other  guardians 
for  infants,  minors,  lunatics  or  idiots,  fatuous  or  furious  persons,  or  for  persons 
under  any  other  disability  or  incapacity,  judicial  factors,  trustees  or  feoffees  in 
trust  for  charitable  or  other  purposes,  executors,  and  administrators ;  and  the 
power  so  to  contract  for,  sell,  convey,  and  dispose  of  as  aforesaid  may  lawfully 
be  exercised  by  all  such  parties,  not  only  on  behalf  of  themselves  and  their 
respective  heirs,  executors,  administrators,  and  successors,  but  also  for  and  on 
behalf  of  every  person  entitled  in  reversion  or  expectancy  after  them,  and  as  to 
such  married  women  as  if  they  were  sole,  and  as  to  such  tutors,  curators,  guar- 
dians, judicial  factors,  and  trustees,  on  behalf  of  those  for  whom  they  respec- 
tively act,  whether  infants,  minors,  issue  unborn,  bankrupts,  lunatics,  idiots, 
fatuous  and  furious  persons,  married  women,  or  other  incapacitated  persons, 
and  that  to  the  same  extent  as  such  infants,  minors,  bankrupts,  lunatics,  idiots, 
fatuous  and  furious  persons,  married  women,  and  other  incapacitated  persons 
respectively  could  have  exercised  the  same  power  under  the  authority  of  this  and 
the  special  Act  if  they  had  respectively  been  under  no  disabUity. 

VIII.  The  power  hereinafter  given  to  discharge  any  lands  from  feu-duties  or 
casualties  of  superiority,  as  well  as  every  other  power  required  to  be  exercised  by 
any  superior  pursuant  to  the  provisions  of  this  or  the  special  Act,  or  any  Act  in- 
corporated therewith,  and  the  power  to  discharge  lands  from  any  rent,  payment, 
charge,  feu-duties,  ground-annuals,  or  other  real  burdens  or  incumbrances,  and 
to  agree  for  the  apportionment  of  any  such  rent,  payment,  charge,  feu-duties, 
groimd-anuuals,  or  other  real  burdens  and  incumbrances,  shall  extend  to  and 
may  lawfully  be  exercised  by  every  party  hereinbefore  enabled  to  contract  for, 
sell,  dispose  of,  or  convey  lands  or  rights  or  interests  therein  to  the  company. 
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IX.  The  purchase  money  or  compensation  to  be  paid  for  any  lands,  or  any 
rights  or  interests  therein,  to  be  purchased  or  taken  from  any  party  under  any 
disability  or  incapacity,  and  not  having  power  to  sell  or  convey  such  lands,  or 
rights  or  interests  therein,  except  under  the  provisions  of  this  or  the  special  Act, 
and  the  compensation  to  be  paid  for  any  permanent  damage  or  injury  to  any 
such  lands,  shall  not,  except  where  the  same  shaU  have  been  determined  by  the 
Sheriff,  or  by  the  verdict  of  a  jury,  or  by  arbitration,  or  by  the  valuation  of  a 
valuator  appointed  by  the  Sheriff  under  the  provision  hereinafter  contained,  be 
less  than  shall  be  determined  by  the  valuation  of  two  able  practical  valuators, 
one  of  whom  shall  be  nominated  by  the  promoters  of  the  undertaking,  and  the 
other  by  the  other  party,  and  if  such  two  valuators  cannot  agree  in  the  valuation 
then  by  such  third  valuator  as  the  Sheriff  shall,  upon  appUcation  of  either  party, 
after  notice  to  the  other  party,  for  that  purpose  nominate ;  and  each  Of  such  two 
valuators,  if  they  agree,  or  if  not^  then  the  valuator  nominated  by  the  said 
Sheriff,  shall  annex  to  the  valuation  a  declaration  in  writing,  subscribed  by  them 
or  him,  of  the  correctness  thereof ;  and  all  such  purchase  money  or  compensa- 
tion shall  be  deposited  in  the  bank,  for  the  benefit  of  the  parties  interested,  in 
manner  hereinafter  mentioned. 

X.  It  shall  be  lawful  for  all  parties  entitled  to  dispose  of  absolutely  any 
lands  authorized  to  be  purchased  for  the  purposes  of  the  special  Act  to  convey 
such  lands  or  any  part  thereof  unto  the  promoters  of  the  undertaking  in  consi- 
deration of  an  annual  feu-duty  or  ground-annual  payable  by  the  promoters  of 
the  undertaking. 

XI.  The  feu-duties  or  ground-annuals  stipulated  by  any  such  conveyance 
shall  be  charged  on  the  toUs  or  rates,  if  any,  payable  under  the  special  Act,  and 
shall  be  otherwise  secured  in  such  manner  as  shall  be  agreed  between  the  parties, 
and  shall  be  paid  by  the  promoters  of  the  undertakuig  as  such  feu-duties  or 
ground-annuals  become  payable;  and  if  at  any  time  the  same  be  not  paid 
within  thirty  days  after  they  so  become  payable,  and  after  demand  thereof  in 
writing,  the  person  to  whom  any  such  feu-duties  or  ground-annuals  shall  be 
payable  may  either  recover  the  same  from  the  promoters  of  the  undertaking, 
with  expenses  of  suit,  by  action  in  any  competent  court,  or  it  shall  be  lawful  for 
hitn  to  levy  the  same  by  poinding  and  sale  of  the  goods  and  effects  of  the  pro- 
moters of  the  undertaking. 

XII.  In  case  the  promoters  of  the  undertaking  shall  be  empowered  by  the 
special  Act  to  purchase  lands  for  extraordinary  purposes,  it  shall  be  lawful  for  all 
parties  who,  under  the  provisions  hereinbefore  contained,  would  be  enabled  to 
sell,  feu,  and  convey  lands,  to  sell,  feu,  and  convey  the  lands  so  authorized  to  be 
purchased  for  extraordinary  purposes. 

XIII.  It  shall  be  lawful  for  the  promoters  of  the  undertaking  to  sell  the 
lands  which  they  shall  have  so  acquired  for  extraordinary  purposes,  or  any  part 
thereof,  in  such  manner  and  for  such  considerations  and  to  such  persons  as  the 
promoters  of  the  undertaking  may  think  fit,  and  again  to  purchase  other  lands 
for  the  like  purposes,  and  afterwards  sell  the  same,  and  so  from  time  to  time, 
but  the  total  quantity  of  land  to  be  held  at  any  one  time  by  the  promoters  of  the 
undertaking  for  the  purposes  aforesaid  shall  not  exceed  the  prescribed  quantity. 

XIV.  The  promoters  of  the  undertaking  shall  not,  by  virtue  of  the  power  to 
purchase  land  for  extraordinary  purposes,  purchase  or  acquire  more  than  the 
prescribed  quantity  from  any  party  under  kgal  disabflity,  or  who  would  not  be 
able  to  sell  or  convey  such  lands,  except  under  the  powers  of  this  and  the  special 
Act ;  and  if  the  promoters  of  the  undertaking  purchase  or  acquire  the  said 
quantity  of  land  from  any  party  under  such  legal  disability,  and  afterwards  seR 
or  dispose  of  the  whole  or  any  part  of  the  land  so  purchased,  it  shall  not  be 
lawful  for  any  party,  being  imder  legal  disability,  to  sell  or  convey  to  the  pro- 
moters of  the  undertaking  any  other  lands  in  lieu  of  the  land  so  sold  or  disposed 
of  by  them. 

XV.  Where  the  undertaking  is  intended  to  be'  carried  into  effect  by  means 
of  a  capital  to  be  subscribed  by  the  promoters  of  the  undertaking,  the  whole  of 
the  capital  of  the  company  or  estimated  sum  for  defraying  the  expenses  of  the 
undertaking  shall  be  subscribed  under  contract  binding  the  parties  thereto, 
their  heirs,  executors,  and  administrators,  for  the  payment  of  the  several  sums 


Amount  of 
compensation, 
in  case  of 
parties  under 
disability,  to  be 
ascertained  by 
valuation,  and 
paid  into  the 
bank. 


Where  vendor 
absolutely 
entitled  lands 
may  be  sold  on 
feu-duties,  etc.; 

payment  of 
which  to  be 
charged  on 
tolls. 


Power  to 
purdiase  lands 
required  for 
additional 
aocommoda-  . 
tion. 

Authority  to 
sell  and 
repurchase 
such  lands. 


Eestralnt  on 
purchase  from 
incapacitated 
persons. 


Capital  to  be 
subscribed 
before  compul- 
sory powers  of 
purchase  put 
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A  certificate  of 
the  Sheriff  to 
be  evidence 
that  the  capital 
has  been 
subscribed. 

Purchase  of 


than  hy 
agreement. 

Notice  of 
intention  to 
take  lauds. 


Service  of 
notices  on 
owners  and 
occupiers  of 
lands. 
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by  them  respectively  subscribed  before  it  shall  be  lawful  to  put  in  force  any  of 
the  powers  of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  in  rela- 
tion to  the  compulsory  taking  of  land  for  the  purposes  of  the  undertaking. 

XVI.  A  certificate,  under  the  hands  of  the  Sheriff,  certifymg  that  the  whole 
of  the  prescribed  sum  has  been  subscribed,  shall  be  sufficient  evidence  thereof ; 
and  on  the  application  of  the  promoters  of  the  undertaking,  and  the  production 
of  such  evidence  as  such  Sheriff  thinks  proper  and  sufficient,  such  Sheriff  shall 
grant  such  certificate  acoordiugly. 

And  with  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,  be  it  enacted  aa  foUows : 

XVII.  When  the  promoters  of  the  undertaking  shall  require  to  purchase  any 
of  the  lands  which  by  this  or  the  special  Act,  or  any  Act  incorporated  therewith, 
they  are  authorized  to  purchase  or  take,  they  shall  give  notice  thereof  to  aU  the 
parties  interested  in  such  lands,  or  to  the  parties  enabled  by  this  or  the  special 
Act  to  sell  and  convey  the  same,  or  their  rights  and  interests  therein,  or  such  of 
the  said  parties  as  shall,  after  diligent  inquiry,  be  known  to  the  promoters  of 
the  imdertaking,  and  by  such  notice  shall  demand  from  such  parties  the  parti- 
culars of  their  interest  in  such  lands,  and  of  the  claims  made  by  them  in  respect 
thereof;  and  every  such  notice  shall  state  the  particulars  of  the  lands  so  required, 
and  that  the  promoters  of  the  undertaking  are  willing  to  treat  for  the  purchase 
thereof,  and  as  to  the  compensation  to  be  made  to  all  parties  for  the  damage 
that  may  be  sustained  by  them  by  reason  of  the  execution  of  the  works. 

XVIII.  AU  notices  required  to  be  served  by  the  promoters  of  the  imder- 
taking upon  the  parties  interested  in  or  entitled  to  sell  any  such  lands  shall  either 
be  served  personally  on  such  parties,  or  left  at  their  last  usual  place  of  abode,  if 
any  such  can,  after  diligent  inquiry,  be  found;  and  in  case  any  such  parties  shall 
be  absent  from  the  United  Kingdom,  or  cannot  be  found  after  diligent  inquiry, 
such  notices  when  the  same  are  to  be  given  to  an  owner  of  lands  shall  be  served 
on  the  factor  or  agent,  if  any,  of  such  owner,  and  shall  also  be  left  with  the 
occupier  of  such  lands,  or,  if  there  be  no  such  occupier,  shall  be  affised  upon 
some  conspicuous  part  of  such  lands. 

XIX.  If  for  twenty-one  days  after  the  service  of  such  notice  any  such  party 
shall  fail  to  state  the  particulars  of  his  claim  in  respect  of  any  such  land,  or  to 
treat  vrith  the  promoters  of  the  undertaking  in  respect  thereof,  or  if  such  party 
and  the  promoters  of  the  undertaking  shall  not  agree  as  to  the  amount  of  the 
compensation  to  be  paid  by  the  promoters  of  the  imdertaking  for  the  interest  in 
such  lands  belonging  to  such  party,  or  which  he  is  by  this  or  the  special  Act 
enabled  to  sell,  or  for  any  damage  that  may  be  sustained  by  him  by  reason  of 
the  execution  of  the  works,  the  amount  of  such  compensation  shall  be  settled 
in  the  manner  hereinafter  provided  for  settling  cases  of  disputed  compensation. 

XX.  If  no  agreement  be  come  to  between  the  promoters  of  the  undertaking 
and  the  owners  of  or  parties  by  this  or  the  special  Act  enabled  to  seU  and  convey 
any  lands  taken  or  required  for  or  injuriously  affected  by  the  execution  of  the 
undertaking,  or  any  interest  in  such  lands,  as  to  the  value  of  such  lands,  or  of 
any  interest  therein,  or  as  to  the  compensation  to  be  made  in  respect  thereof,  it 
shall  be  lawful  for  the  parties  to  refer  the  same  to  arbitration. 

XXI.  If  the  compensation  claimed  and  disputed  shall  not  exceed  fifty  pounds, 
unless  both  parties  agree  to  refer  such  compensation  to  arbitration,  the  same 
shall  be  settled  by  the  Sheriff. 

XXII.  It  shall  be  lawful  for  the  Sheriff,  upon  the  application  of  either  party 
with  respect  to  any  such  question  of  disputed  compensation,  to  issue  an  order 
for  the  other  party  to  appear  before  such  Sherifi,  at  a  time  and  place  to  be 
named  in  the  order ;  and  upon  the  appearance  of  such  parties,  or  in  the  absence 
of  any  of  them  upon  proof  of  due  service  of  the  order,  it  shall  be  lawful  for  such 
Sheriff  to  hear  and  determine  such  question,  and  for  that  purpose  to  examine 
such  parties  or  any  of  them,  and  their  witnesses,  upon  oath,  without  written 
pleadings  or  reducing  the  evidence  to  writing ;  and  the  expenses  of  every  such 
inquiry,  excepting  the  remunerative  expenses  of  the  Sheriff,  shall  be  in  the 
discretion  of  such  Sheriff,  and  he  shall  settle  the  amount  thereof ;  and  the  deter- 
mination of  the  Sheriff  upon  such  question  shall  be  final  and  conclusive,  and  not 
subject  to  review  or  appeal  in  any  form  or  court  whatever. 
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XXIII.  If  the  compensation  claimed  or  offered  in  any  case  shall  exceed  fifty 
pounds,  and  if  the  party  claiming  such  compensation  desire  to  have  the  same 
settled  by  arbitration,  and'  signify  such  desire  to  the  promoters  of  the  imder- 
taking,  before  they  have  presented  their  petition  to  the  Sheriff  to  summon  a  jury 
in  respect  of  such  lands,  under  the  provisions  hereiuafter  contained,  by  a  notice 
in  writing,  stating  ia  such  notice  the  nature  of  the  interest  iu  such  lands  in 
respect  of  which  he  claims  compensation,  and  the  amount  of  the  compensation 
so  claimed,  and  unless  the  promoters  of  the  imdertaldng  be  willing  to  pay  the 
amount  of  compensation  so  claimed,  and  shall  enter  into  a  written  agreement  for 
that  purpose,  then  within  twenty-one  days  after  the  receipt  of  any  such  notice 
from  any  party  so  entitled,  the  same  shall  be  settled  by  arbitration  in  the  manner 
hereinafter  provided. 

XXIV.  When  any  question  of  disputed  compensation  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  authorized  or  required  to  be  settled  by 
arbitration,  shall  have  arisen,  then,  unless  both  parties  shall  concur  in  the 
appointment  of  a  single  arbiter,  each  party,  on  the  request  of  the  other  party, 
shall  nominate  and  appoint  an  arbiter,  to  whom  such  dispute  shall  bf  referred  ; 
and  every  appointment  of  an  arbiter  shall  be  made  on  the  part  of  the  company 
under  the  hand  of  the  secretary  or  any  two  of  the  directors  of  the  company,  and 
on  the  part  of  any  other  party  under  the  hand  of  such  party,  or  if  such  party  be 
a  company  or  corporation  under  the  hand  of  the  proper  officer  or  person  autho- 
rized by  such  company  or  corporation,  and  such  appointment  shall  be  delivered 
to  the  arbiters  and  shall  be  deemed  a  submission  to  arbitration  on  the  part  of 
the  party  by  whom  the  same  shall  be  made  ;  and  after  any  such  appointment 
shall  have  been  made  neither  party  shall  have  power  to  revoke  the  same  without 
the  consent  of  the  other,  nor  shall  the  death  of  either  party  operate  as  such 
revocation ;  and  if  for  the  space  of  fourteen  days  after  any  such  dispute  shaE 
have  arisen,  and  after  a  request  in  writing,  in  which  shall  be  stated  the  matters 
so  required  to  be  referred  to  arbitration,  shall  have  been  served  by  the  one 
party  on  the  other  party  to  appoint  an  arbiter,  such  other  party  fail  to  appoint 
an  arbiter,  then  upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbiter,  may  appoint  such  arbiter  to  act  on  behalf  of  both 
parties,  and  such  arbiter  may  proceed  to  hear  and  determine  the  matters  which 
shall  be  in  dispute,  and  in  such  case  the  award  or  determination  of  such  single 
arbiter  shall  be  final. 

XXV.  If,  before  the  matters  so  referred  shall  be  determined,  any  arbiter 
appointed  by  either  party  die,  or  become  incapablej  the  party  by  whom  such 
arbiter  was  appointed  may  nominate  and  appoint  in  writing  some  other  person 
to  act  in  his  place,  and  if  for  the  space  of  seven  days  after  notice  in  writing  from 
the  other  party  for  that  purpose  he  fail  to  do  so,  the  remaining  or  other  arbiter 
may  proceed  ex  parte ;  and  every  arbiter  so  to  he  substituted  as  aforesaid  shall 
have  the  same  powers  and  authorities  as  were  vested  in  the  former  arbiter  at  the 
time  of  such  his  death  or  disability  as  aforesaid. 

XXVI.  Where  more  than  one  arbiter  shall  have  been  appointed  such 
arbiters  shall,  before  they  enter  upon  the  matters  referred  to  them,  nominate 
and  appoint,  by  writing  xmder  their  hands,  an  oversman  to  decide  on  any  such 
matters  on  which  they  shall  differ,  or  which  shall  be  referred  to  him  under  the 
provisions  of  this  or  the  special  Act;  and  if  such  oversman  shall  die,  or  become 
incapable  to  act,  they  shall  forthwith  after  such  death  or  incapacity  appoint 
another  oversman  in  his  place  ;  and  the  decision  of  every  such  oversman  on  the 
matters  on  which  the  arbiters  shall  differ  shall  be  final. 

XXVII.  If  in  either  of  the  cases  aforesaid  the  said  arbiters  shall  refuse,  or  shall, 
for  seven  days  after  request  of  either  party  to  such  arbitration,  neglect  to  appoint 
an  oversman,  it  shall  be  lawful  for  the  Lord  Ordinary,  on  the  application  of 
either  party  to  such  arbitration,  to  appoint  an  oversman,  and  the  decision  of  such 
oversman  on  the  matters  on  which  the  arbiters  shall  differ,  or  which  shall  be 
referred  to  him  under  this  or  the  special  Act,  shall  be  final. 

XXVIII.  If,  when  a  single  arbiter  shall  have  been  appointed,  such  arbiter  shall 
die  or  become  incapable  to  act,  before  he  shall  have  made  his  award,  the  matters 
referred  to  him  shall  be  determined  by  arbitration,  under  the  provisions  of  this  or 
the  special  Act,  in  the  same  manner  as  if  such  arbiter  had  not  been  appointed. 
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XXIX.  If,  when  more  than  one  arbiter  shall  have  been  appointed,  either  of 
the  arbiters  refuse  or  for  seven  days  neglect  to  act,  the  other  arbiter  may  pro  • 
ceed  ex  parte,  and  the  decision  of  such  arbiter  shall  be  as  eif  ectual  as  if  he  had 
been  the  single  arbiter  appointed  by  both  parties. 

XXX.  If,  where  more  than  one  arbiter  shall  have  been  appointed,  and 
neither  of  them  shaU  refuse  or  neglect  to  act  as  aforesaid,  such  arbiters  shall  fail 
to  make  their  award  within  twenty-one  days  after  the  day  on  which,  the  last  of 
such  arbiters  shall  have  been  appointed,  or  within  such  extended  time  as  shall 
have  been  appointed  for  that  purpose  by  both  such  arbiters  under  this  Act,  the. 
matters  referred  to  them  shall  be  determined  by  the  umpire  to  be  appointed  as 
aforesaid. 

XXXI.  The  said  arbiters  or  their  oversman  may  call  for  the  production  of 
any  documents  in  the  possession  or  power  of  either  party  which  they  or  he  may 
thmk  necessary  for  detennining  the  question  in  dispute,  and  may  examine  the 
parties  or  their  witnesses  on  oath,  and  adimnister  the  oaths  necessary  for  that 
purpose,  and  take  aU  evidence  competent  according  to  the  law  of  Scotland. 

XXXII.  All  the  expenses  of  any  such  arbitration  and  incident  thereto,  to 
be  settled  by  the  arbiters  or  oversman,  as  the  case  may  be,  shall  be  borne  by  the 
promoters  of  the  undertaking,  unless  the  arbiters  or  oversman  shall  award  the 
same  sum  as  or  a  less  sum  than  shall  have  been  offered  by  the  promoters  of  the 
imdertakiag,  in  which  case  each  party  shall  bear  his  own  expenses  incident  to 
the  arbitration  ;  and  in  aU  cases  the  expenses  of  the  arbiters  or  oversman,  as  the 
case  may  be,  and  of  recording  the  decreet-arbitral  or  award  in  the  books  of 
Council  and  Session,  shall  be  borne  by  the  promoters  of  the  undertaking. 

XXXIII.  The  arbiters  shall  make  their  decreet-arbitral  or  award  -in  writing, 
and  shall  cause  the  same  to  be  recorded  in  the  books  of  Council  and  Session,  or 
shaU  dehver  the  same  to  the  promoters  of  the  undertaking,  to  be  by  them  so 
recorded,  and  the  said  promoters  shall,  on  demand,  at  their  own  expense,  furnish 
an  extract  thereof  from  the  said  books  to  the  other  party  to  the  arbitration ;  and 
extracts  of  decreets-arbitral  or  award  shall  bear  faith  in  all  courts  and  cases  the 
same  as  the  original  writings,  unless  the  originals  be  improven. 

XXXIV.  No  award  made  with  respect  to  any  question  referred  to  arbitra- 
tion under  the  provisions  of  this  or  the  special  Act,  shall  be  set  aside  for  irregu- 
larity or  error  in  matter  of  form. 

XXXV.  If  the  party  claiming  compensation  shall  not,  as  hereinbefore  pro- 
vided, signify  his  desire  to  have  the  question  of  such  compensation  settled  by 
arbitration,  or  if,  when  the  matter  shall  have  been  referred  to  arbitration,  the 
arbiters  or  their  umpire  shall  for  thi'ee  months  have  failed  to  make  their  or  his 
award,  the  question  of  such  compensation  shall  be  settled  by  the  verdict  of  a 
jury,  as  hereinafter  provided. 

XXXVI.  But  if  any  party  entitled  to  any  compensation  in  respect  of  any 
such  lands  or  interest  therein,  exceeding  fifty  pounds  as  aforesaid,  shall  desire  to 
have  the  amount  of  such  compensation  determined  by  a  jury,  it  shall  in  like 
manner  be  lawful  for  him  to  give  notice  in  writing  to  the  promoters  of  the 
undertaking  of  such  his  desire,  stating  in  such  notice  the  nature  of  the  interest 
in  such  lands  in  respect  of  which  he  claims  compensation,  and  the  amount  of  the 
compensation  so  claimed  by  him  ;  and  unless  the  promoters  of  the  undertaking 
be  willing  to  pay  the  amount  of  compensation  so  claimed,  and  shall  enter  into  a 
written  agreement  for  that  purpose,  then,  within  twenty-one  days  after  the 
receipt  of  any  such  notice  from  any  party  so  entitled,  they  shall,  unless  the 
question  shall  previously  have  been  agreed  to  be  settled  by  arbitration,  present 
their  petition  to  the  Sheriff  to  summon  a  jury  for  settling  the  same  in  the 
manner  hereinafter  provided,  and  in  default  thereof  they  shall  be  liable  to  pay 
to  the  party  so  entitled  as  aforesaid  the  amount  of  compensation  so  claimed,  and 
the  same  may  be  recovered  by  him,  with  costs,  by  action  in  any  competent 
eourt. 

XXXVII.  Before  the  promoters  of  the  undertaking  shall  present  their  peti- 
tion for  summoning  a  jury  for  settling  any  case  of  disputed  compensation  they 
shall  give  not  less  than  ten  days'  notice  to  the  other  party  of  their  intention  to 
cause  such  jury  to  be  summoned ;  and  in  such  notice  the  promoters  of  the 
undertaking  shall  state  what  sum  of  money  they  are  willing  to  give  for  the  inte- 
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rest  in  such  lands  sought  to  be  purchased  by  them  from  such  party,  and  for  the 
damage  to  be  siistamed  by  liiin  by  the  execution  of  the  works. 

XXXVIII.  In  every  case  ia  which  any  such  question  of  disputed  compensa- 
tion shall  be  required  to  be  determined  by  the  verdict  of  a  jury  the  promoters 
of  the  undertalcmg  shall  present  their  petition  to  the  Sheriff  to  summon  a  jury 
for  that  purpose  ;  and  such  petition  shall,  if  the  promoters  be  a  company  or  cor- 
poration, be  signed  by  the  secretary  or  proper  officer  or  person  authorized  by 
such  company  or  corporation,  and  if  they  be  not  a  company  or  corporation  such 
petition  shall  be  signed  by  the  promoters,  or  any  two  of  them  if  more  than  one. 

XXXIX.  Upon  the  receipt  of  such  petition  as  aforesaid  the  Sheriff  shaE 
summon  a  jury  of  twenty-five  indifferent  persons,  duly  quaUfied  to  act  as  com- 
mon jurymen  for  the  trial  of  civil  causes  in  the  Court  of  Session,  to  meet  at  a 
time  and  place  to  be  named  by  the  Sheriff  in  the  warrant  for  that  purpose. 

XL.  Not  less  than  ten  days'  notice  of  the  time  and  place  of  the  inquiry  shall 
be  given  in  writing  by  the  promoters  of  the  imdertaking  to  the  other  party,  or 
to  his  known  agent. 

XLI.  Out  of  the  jurors  appearing  upon  such  summons  a  jury  of  thirteen 
persons  shall  be  drawn  by  ballot ;  and  if  a  sufficient  number  of  jurymen  do  not 
appear  in  obedience  to  such  summons  the  Sheriff  shall  return  other  indifferent 
men,  duly  quahfled  as  aforesaid,  of  the  bystanders,  or  others  that  can  speedily 
be  procured,  to  make  up  the  jury  to  the  number  aforesaid  ;  and  all  parties  con- 
cerned may  have  their  lawful  challenges  for  cause  against  any  of  the  jurymen  ; 
and  each  party  may  have  three  peremptory  challenges. 

XLII.  The  Sheriff  shall  preside  on  the  said  inquiry ;  and  the  party  claiming 
compensation  shall  be  deemed  the  pursuer,  and  the  proceedings  at  such  trials 
shall  be  conducted  in  like  manner  as  in  criminal  trials  ;  and,  if  either  party  so 
request,  the  Sheriff  shall  order  the  jury,  or  any  seven  or  more  of  them,  to  view 
the  place  or  matter  in  controversy. 

XLIII.  If  any  person  summoned  and  returned  upon  any  jury  under  this  or 
the  special  Act,  whether  common  or  special,  do  not  appear,  or  if  appearing  he  refuse 
to  make  oath,  or  in  any  other  manner  unlawfully  neglect  his  duty,  he  shall, 
unless  he  show  reasonable  excuse  to  the  satisfaction  of  the  Sheriff,  forfeit  a  sum 
not  exceeding  ten  pounds ;  and  every  such  penalty  shall  be  applied  in  satisfac- 
tion of  the  costs  of  the  inquiry,  so  far  as  the  same  wiU  extend ;  and,  in  addition 
to  the  penalty  hereby  imposed,  every  such  juryman  shall  be  subject  to  the  same 
regulations,  pains,  and  penalties  as  if  such  jury  had  been  returned  for  the  trial 
of  a  civil  cause  in  the  Court  of  Session. 

XLIV.  If  either  party  so  request  in  writing,  the  Sheriff  shall  summon  before 
hiTTi  any  person  considered  necessary  to  be  examined  as  a  witness  touching  the 
matters  in  question. 

XLV.  If  any  person  duly  summoned  to  give  evidence  upon  any  such  inquiry, 
and  to  whom  a  tender  of  his  reasonable  expenses  shaU  have  been  made,  fail  to 
appear  at  the  time  and  place  specified  in  the  summons,  without  sufficient  cause, 
or  if  any  person,  whether  summoned  or  not,  who  shall  appear  as  a  witness, 
refuse  to  be  examined  on  oath  touching  the  subject  matter  in'question,  every 
person  so  offending  shall  forfeit  to  the  party  aggrieved  a  sum  not  exceeding  ten 
poimds,  and,  in  addition  to  the  penalty  hereby  imposed,  shall  be  subject  to  the 
same  regulations,  pains,  and  penalties  as  if  such  witness,  having  been  dxily  sum- 
moned, had  failed  to  appear,  or  having  appeared  had  refused  to  be  examined  in 
any  other  cause. 

XL VI.  If  the  party  claiming  compensation  shall  not  appear  at  the  time 
appointed  for  the  inquiry  such  inquiry  shall  not  be  further  proceeded  in,  but 
the  compensation  to  be  paid  shall  be  such  as  shall  be  ascertained  by  a  valuator 
appointed  by  the  Sheriff  in  manner  hereinafter  provided. 

XLVII.  Before  the  jury  proceed  to  inquire  of  and  assess  the  compensation 
or  damage  in  respect  of  which  their  verdict  is  to  be  given  they  shall  make  oath 
that  they  wiU  truly  and  faithfully  inquire  of  and  assess  such  compensation  or 
damage  ;  and  the  Sheriff  shall  achninister  such  oaths,  as  well  as  the  oaths  of  all 
persons  called  upon  to  give  evidence. 

XL VIII.  Where  such  inquiry  shall  relate  to  the  value  of  lands  to  be  pur- 
chased, and  also  to  compensation  claimed  for  injury  done  or  to  be  done  to  the 
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lands  held  therewith,  the  jury  shall  deliver  their  verdict  by  a  majority  of  their 
number  separately  for  the  sum  of  money  to  be  paid  for  the  purchase  of  the 
lands  required  for  the  works,  or  of  any  interest  therein  belonging  to  the  party 
with  whom  the  question  of  disputed  compensation  shall  have  arisen,  or  which 
under  the  provisions  herein  contained  such  party  is  entitled  to  sell  or  convey, 
and  for  the  sum  of  money  to  be  paid  by  way  of  compensation  for  the  damage, 
if  any,  to  be  sustained  by  the  owner  of  the  lands  by  reason  of  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or  otherwise  injuriously  affecting 
such  lands  by  the  exercise  of  the  powers  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith  :  Provided  always,  that  if  the  parties  agree  to  dispense 
with  such  separation  the  verdict  may  be  returned  for  one  sum. 

XLIX.  The  Sheriff  before  whom  such  inquiry  shall  be  held  shall  give  judg- 
ment for  the  purchase  money  or  compensation  assessed  by  such  jury ;  and  the 
verdict  and  judgment  shall  be  signed  by  the  Sheriff,  and  being  so  signed  shall 
be  kept  by  the  clerk  of  the  Sheriff  Court  among  the  records  of  that  Court ;  and 
such  verdicts  and  judgments  shall  be  deemed  records,  and  the  same  or  official 
copies  thereof  shall  be  good  evidence  in  all  courts  and  elsewhere ;  and  aJI  persons 
may  inspect  the  said  verdicts  and  judgments,  and  may  have  copies  thereof  or 
extracts  therefrom  on  paying  for  each  inspection  thereof  one  shilling,  and  for 
every  one  hundred  words  copied  or  extracted  therefrom  sixpence. 

L.  On  every  such  inquiry  before  a  jury  aU  the  expenses  of  such  inquiry  shall 
be  borne  by  the  promoters  of  the  undertaking,  unless  the  verdict  of  the  jury  be 
given  for  the  same  or  a  less  sum  than  the  sum  previously  offered  by  the  pro- 
moters of  the  undertaking,  or  unless  the  owner  of  or  party  interested  in  the 
lands  shall  have  failed  to  appear  at  the  time  and  place  appointed  for  the  inquiry, 
having  received  due  notice  thereof,  in  either  of  which  cases  one  half  of  the 
expenses  of  the  promoters  of  the  undertaking  shall  be  defrayed  by  the  owner 
of  or  party  interested  in  the  lands. 

LI.  The  expenses  of  any  such  inquiry  shall,  in  case  of  difference,  be  settled 
by  the  Sheriff  on  the  application  of  either  party  ;  and  such  expenses  shall  in- 
clude all  reasonable  charges  and  expenses  incurred  in  summoning,  impanneUing, 
and  returning  the  jury,  taking  the  inquiry,  the  attendance  of  witnesses,  the 
employment  of  counsel  and  agents,  recording  the  verdict  and  judgment  thereon, 
and  otherwise  incident  to  such  inquiry,  including  the  remimeration  to  the  Sheriff 
for  his  time  and  labour,  and  his  reasonable  traveUing  expenses,  which  remime- 
ration  for  time  and  labour,  exclusive  of  travelling  expenses,  shall  be  five  guineas 
and  no  more  for  any  inquiry  as  aforesaid,  whether  with  or  without  a  jury,  unless 
such  inquiry  shall  occupy  more  than  one  day  or  period  of  eight  hours,  in  which 
case  there  shall  be  paid  to  the  Sheriff  a  sum  of  five  guineas  for  each  day  or 
period  of  eight  hours  the  inquiry  may  occupy,  including  the  time  necessarily 
occupied  in  travelling  to  and  from  the  place  of  trial :  Provided,  always,  that  the 
time  occupied  in  travelling  shall  not  in  reference  to  any  inquiry  be  computed  at 
more  than  two  days ;  and  in  aU  cases  of  inquiry  as  aforesaid  before  the  Sheriff, 
with  or  without  a  jury,  the  remuneration  or  expenses  of  the  Sheriff  shall  be 
borne  by  the  promoters  of  the  undertaking. 

LII.  If  any  such  costs  shall  be  payable  by  the  promoters  of  the  undertaking, 
and  if  within  seven  days  after  demand  such  expenses  be  not  paid  to  the  party 
entitled  to  receive  the  same,  they  shall  be  recoverable  by  poinding  and  sale,  and 
on  application  to  the  Sheriff  he  shall  issue  his  warrant  accordingly  ;  and  if  any 
such  expenses  shall  be  payable  by  the  owner  of  the  lands,  or  of  any  interest 
therein,  the  same  may  be  deducted  and  retained  by  the  promoters  of  the  under- 
taking out  of  any  money  awarded  by  the  jury  to  such  owner  or  party  interested, 
or  determined  by  the  valuation  of  a  valuator  under  the  provision  hereinafter 
contained  ;  and  the  payment  or  deposit  of  the  remainder,  if  any,  of  such  money 
shall  be  deemed  payment  and  satisfaction  of  the  whole  thereof,  or,  if  such  ex- 
penses shall  exceed  the  amount  of  the  money  so  awarded  or  determined,  the 
excess  shall  be  recoverable  by  poinding  and  sale,  and  on  application  to  the  Sheriff 
he  shall  issue  his  warrant  accordingly. 

LIII.  If  either  party  desire  any  such  question  of  disputed  compensation  as 
aforesaid  to  be  tried  before  a  special  jury,  such  question  shall  be  so  tried,  pro- 
vided that  notice  of  such  desire,  if  coming  from  the  other  party,  be  given  to  the 
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promoters  of  the  undertaking  before  they  have  presented  then;  petition  to  the 
Sheriff ;  and  for  that  purpose  the  promoters  of  the  undertaking  shall,  by  their 
petition  to  the  Sheriff,  require  him  to  nominate  a  special  jury  for  such  trial ; 
and  thereupon  the  Sheriff  shall,  as  soon  as  conveniently  may  be  after  the  receipt 
by  him  of  such  petition,  summon  both  the  parties  to  appear  before  him,  by  them- 
selves or  their  agents,  at  some  convenient  time  and  place  appointed  by  him,  for 
the  purpose  of  nominating  a  special  jury  (not  being  less  than  iive  days  from  the 
service  of  such  summons)  ;  and  at  the  place  and  time  so  appointed  the  Sheriff 
shall  proceed  to  nominate  a  special  jury  in  the  manner  in  which  such  juries  shall 
be  required  by  the  laws  for  the  time  being  in  force  to  be  nominated  by  the  Sheriff 
in  other  cases,  and  the  Sheriff  shall  appoint  a  day  for  the  parties  or  their  agents 
to  appear  before  him  to  reduce  tie  number  of  such  jury,  and  thereof  shall  give 
four  days'  notice  to  the  parties  ;  and  on  the  day  so  appointed  the  Sheriff  shall 
proceed  to  reduce  the  said  special  jury  to  the  number  of  twenty,  in  the  manner 
used  and  accustomed  in  reducing  special  jiu?ies  in  the  Court  of  Session. 

LIV.  The  special  jury  on  such  inquiry  shall  consist  of  thirteen  of  the  said 
twenty  who  shall  first  appear  on  the  names  being  called  over,  the  parties  having 
their  lawful  challenges  against  any  of  the  said  jurymen ;  and  if  a  full  jury  do 
not  appear,  or  if  after  such  challenges  a  full  jury  do  not  remain,  then,  upon  the 
apphcation  of  either  party,  the  Sheriff  shall  add  to  the  list  of  such  jmy  the 
names  of  any  other  disinterested  persons,  quaUfied  to  act  as  special  or  common 
jurymen,  who  shall  not  have  been  previously  struck  off  the  aforesaid  hst,  and 
who  may  then  be  attending  the  Coiu't,  or  can  speedily  be  procured,  so  as  to 
complete  such  jury,  all  parties  having  their  lawful  challenges  against  such  per- 
sons ;  and  the  Sheriff  shall  proceed  to  the  trial  and  adjudication  of  the  matters 
in  question  by  such  jury  ;  and  such  trial  shall  be  attended  in  all  respects  with 
the  like  incidents  and  consequences,  and  the  like  penalties  shall  be  appUcable  as 
hereinbefore  provided  in  the  case  of  a  trial  by  common  jury. 

LV.  Any  other  inquiry  than  that  for  the  trial  of  which  such  special  jury  may 
have  been  struck  and  reduced  as  aforesaid  may  be  tried  by  such  jury,  provided 
the  parties  thereto  respectively  shall  give  their  consent  to  such  trial. 

LVI.  The  purchase  money  or  compensation  to  be  paid  for  any  lands  to  be 
purchased  or  taken  by  the  promoters  of  the  undertaking  from  any  party  who, 
by  reason  of  absence  from  the  kingdom,  is  prevented  from  treating,  or  who 
cannot  after  diligent  inquiry  be  found,  or  who  shall  not  appear  at  the  time 
appointed  for  the  inquiry  before  the  jury,  after  due  notice  thereof,  and  the 
compensation  to  be  paid  for  any  permanent  injury  to  such  lands,  shall  be  such 
as  diaU  be  determined  by  the  valuation  of  such  valuator  as  the  Sheriff  shall 
nominate  for  that  purpose,  as  hereinafter  mentioned. 

LVII.  Upon  apphcation  by  the  promoters  of  the  undertaking  to  the  Sheriff, 
and  upon  such  proof  as  shall  be  satisfactory  to  him  that  any  such  party  is,  by 
reason  of  absence  from  the  kingdom,  prevented  from  treating,  or  cannot  after 
dDigent  inquiry  be  found,  or  that  any  such  party  failed  to  appear  on  such 
inquiry  before  a  jury  as  aforesaid,  after  due  notice  to  him  for  that  purpose,  such 
Sheriff  shall,  by  writing  under  his  hand,  nominate  a  valuator  for  determining 
such  compensation  as  aforesaid,  and  such  valuator  shall  determine  the  same 
accordingly,  and  shall  annex  to  his  valuation  a  declaration  in  writing,  subscribed 
by  him,  of  the  correctness  thereof. 

LVIII.  Before  such  valuator  shall  enter  upon  the  duty  of  making  such 
valuation  as  aforesaid  he  shall,  in  the  presence  of  such  Sheriff,  make  and 
subscribe  the  oath  following  at  the  foot  of  such  nomination ;  (that  is  to  say,) 

'  I,  A.  B.,  do  solemnly  swear.  That  I  will  faithfully,  impartially,  and  honestly, 
according  to  the  best  of  my  skill  and  abihty,  execute  the  duty  of  making  the 
valuation  hereby  referred  to  me.     So  help  me  GOD.  A.  B. 

'  Sworn  and  subscribed  in  the  presence  of  .' 

And  if  any  valuator  shall  corruptly  make  such  oath,  or  having  made  such  oath  shall 
wilfully  act  contrary  thereto,  he  shall  be  guilty  of  and  incur  the  pains  of  perjury. 

LIX.  The  said  nomination  and  declaration  shall  be  annexed  to  the  valuation  Valuation,  etc., 
to  be  made  by  such  valuator,  and  shall  be  preserved  together  therewith,  by  the  *o  ^^  produced 
promoters  of  the  undertaking,  and  they  shall  at  all  times  produce  the  said  valua-  *°  ^^^  owner  of 

3  P 


Other  inquiries 
before  same 
special  jury 
by  consent. 

Compensation 
to  absent 
parties  to  be 
determined  by 
a  valuator, 
appointed  by 
the  Sheriff. 

Sheriff  to 
nominate  a 
valuator. 


Declaration  to 
be  made  by 
the  valuator. 


950 


8  VICT.  c.  19. 


the  lauds,  on 
demand. 
Expense  to  be 
borne  by  the 
promoters. 
Purchase 
money  and 
compensation 
how  to  be 
estimated. 


Compensation 
may  be  appor- 
tioned among 
different 
parties. 


Where  com- 
pensation to 
absent  party 
has  been  de- 
termined by  a 
valuator  the 
party  may 
have  the  same 
submitted  to 
arbitration. 


Question  to  be 
submitted  to 
the  arbiters. 


If  further  sum 
awarded,  pro- 
moters to  pay 
or  deposit 
same  within 
fourteen  days. 
Expenses  of 
the  arbitra- 
tion. 


Application  of 
compensation. 

Purchase 
money  payable 
to  parties 
under  dis- 
ability, 
amounting  to 
£200,  to  be 
deposited  in 
the  bank. 


tion  and  other  documents,  on  demand,  to  the  owner  of  the  lands  comprised  in 
such  valuation,  and  to  aU  other  parties  interested  therein. 

LX.  All  the  expenses  of  and  incident  to  every  such  valuation  shall  be  home 
by  the  promoters  of  the  midertaking. 

LXl.  In  estimating  the  purchase  money  or  compensation  to  be  paid  by  the 
promoters  of  the  undertaking  in  any  of  the  cases  aforesaid  regard  shall  be  had 
not  only  to  the  value  of  the  land  to  be  purchased  or  taken  by  the  promoters  of 
the  undertaking,  but  also  to  the  damage,  if  any,  to  be  sustained  by  the  owner 
of  the  lands  by  reason  of  the  severing  of  the  lands  taken  from  the  other  lands  of 
such  owner,  or  otherwise  injuriously  affecting  such  lands  by  the  exercise  of  the 
powers  of  this  or  the  special  Act,  or  any  other  Act  incorporated  therewith. 

LXII.  On  estimating  the  purchase  money  or  compensation  to  be  paid  by  the 
promoters  of  the  undertaking  in  any  of  the  cases  aforesaid,  the  Sherfif,  arbiters, 
valuator,  or  jiu'y,  as  the  case  may  be,  shall  apportion  the  said  compensation 
among  the  parties  who  may  be  interested  in  the  said  lands  as  joint  owners  or 
lessees,  or  as  holding  some  security  or  burden  or  claim  thereon  or  interest  therein, 
and  who  shall  have  been  parties  to  the  said  trial  or  arbitration  or  valuation  : 
Provided  always,  that  nothing  herein  contained  shall  prevent  any  person  having 
a  separate  interest  from  having  the  same  separately  tried. 

LXIII.  When  the  compensation  payable  in  respect  of  any  lands,  or  any  interest 
therein,  shall  have  been  ascertained  by  the  valuation  of  a  valuator,  and  deposited 
in  the  bank  under  the  provisions  herein  contained,  by  reason  that  the  owner  of 
or  party  entitled  to  convey  such  lands,  or  such  interest  therein  as  aforesaid,  could 
not  be  found,  or  was  absent  from  the  kingdom,  and  if  such  owner  or  party  shall 
be  dissatisfied  with  such  valuation,  it  shall  be  lawful  for  him,  before  he  shall  have 
appUed  to  the  Court  of  Session  for  payment  or  investment  of  the  monies  so 
deposited  under  the  provisions  herein  contained,  by  notice  in  writing  to  the  pro- 
moters of  the  undertaking,  to  require  the  question  of  such  compensation  to  be 
submitted  to  arbitration,  and  thereupon  the  same  shall  be  so  submitted  to  and 
settled  by  arbitration  in  the  manner  hereinbefore  provided  for  settling  disputes 
by  arbitration. 

LXIV.  The  question  to  be  submitted  to  the  arbiters  in  the  case  last  aforesaid 
shall  be,  whether  the  said  sum  so  deposited  as  aforesaid  by  the  promoters  of  the 
undertaking  was  a  sufficient  sum,  or  whether  any  and  what  further  sum  ought  to 
be  paid  or  deposited  by  them. 

LXV.  If  the  arbiters  shall  decide  that  a  further  sum  ought  to  be  paid  or 
deposited  by  the  promoters  of  the  undertaking  they  shall  pay  or  deposit,  as  the 
case  may  require,  such  further  simi  within  fourteen  days  after  the  making  of  such 
decreet-arbitral  or  award,  or  in  default  thereof  the  same  may  be  enforced  by 
diligence,  or  recovered,  with  expenses,  by  action  in  any  competent  court. 

LXVI.  If  the  arbiters  shall  determine  that  the  sum  so  deposited  was  suffi- 
cient, the  expenses  of  and  incident  to  such  arbitration,  to  be  determined  by  the 
arbiters,  shall  be  in  the  discretion  of  the  arbiters  ;  but  if  the  arbiters  shall  deter- 
mine that  a  further  sum  ought  to  be  paid  or  deposited  by  the  promoters  of  the 
undertaking,  all  the  expenses  of  and  incident  to  the  arbitration  shall  be  borne  by 
the  promoters  of  the  undertaking. 

And  with  respect  to  the  purchase  money  or  compensation  coming  to  parties 
having  limited  interests,  or  prevented  from  treating,  or  not  making  title,  be  it 
enacted  as  follows : 

LXVII.  The  purchase  money  or  compensation  which  shall  be  payable  in 
respect  of  any  lands,  or  any  interest  therein,  purchased  or  taken  by  the  promoters  of 
the  (mdertaking  from  any  corporation,  heir  of  entail,  Hferenter,  married  woman 
seised  in  her  own  right  or  entitled  to  terce  or  dower,  or  any  other  right  or  interest, 
husband,  tutors,  curators,  or  other  guardians  for  any  infant,  minor,  lunatic,  or 
idiot,  fatuous  or  furious  person,  or  for  any  person  under  any  other  disability  or 
incapacity,  judicial  factor,  trustee,  executor,  or  administrator,  or  person  having 
a  partial  or  quahfied  interest  only  in  such  lands,  and  not  entitled  to  sell  or  con- 
vey the  same,  except  under  the  provisions  of  this  or  the  special  Act,  or  the  com- 
pensation to  be  paid  for  any  permanent  damage  to  any  such  lands,  shall,  it  ii 
amount  to  or  exceed  the  sum  of  two  hundred  pounds,  the  same  shall  be  paid  into 
the  bank,  to  the  intent  that  such  monies  shall  be  applied,  imder  the  authority  of 
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the  Court  of  Session,  to  some  one  or  more  of  the  following  purposes  ;  (that  is  to 
say,) 

In  the  purchase  or  redemption  of  the  land-tax,  or  the  discharge  of  any  debt 
or  incumbrance  affecting  the  land  in  respect  of  which  such  money  shall 
have  been  paid,  or  affecting  other  lands  settled  therewith  on  the  same  heirs, 
or  for  the  same  trusts  or  purposes,  or  affecting  succeeding  heirs  of  entail 
in  any  such  lands,  whether  imposed  and  constituted  by  the  entailer,  or  in 
virtue  of  powers  given  by  the  entail,  or  in  virtue  of  powers  conferred  by 
any  Act  of  ParHament ; 
In  the  purchase  of  other  lands  to  be  conveyed,  limited,  and  settled  upon  the 
same  heirs,  and  the  like  trusts  and  purposes,  and  in  the  same  manner,  as  the 
lands  in  respect  of  which  such  money  shall  have  been  paid  stood  settled ;  or 
If  such  monies  shall  be  paid  in  respect  of  any  buildings  taken  under  the 
authority  of  this  or  the  special  Act,  or  injured  by  the  proximity  of  the 
works,  or  in  removing  or  replacing  such  buildings,  or  substituting  others  in 
their  stead,  in  such  manner  as  the  said  Court  shall  direct ;  or 
In  payment  to  any  party  becoming  absolutely  entitled  to  such  money. 
LXVIII.  Such  money  may  be  so  applied  as  aforesaid  upon  an  order  of  the 
Court  of  Session,  made  on  the  petition  of  the  party  who  would  have  been 
entitled  to  the  rents  and  profits  of  the  lands  in  respect  of  which  such  money 
shall  have  been  deposited ;  and  until  the  money  can  be  so  applied  it  shall  be 
retained  in  the  bank  at  interest,  or  shall  be  laid  out  and  invested  in  the  pubhe 
funds  or  in  heritable  securities,  and  the  interest,  dividends,  and  annual  proceeds 
thereof  shall  from  time  to  time,  under  the  like  order,  be  paid  to  the  party  who 
would  for  the  time  being  have  been  entitled  to  the  rents  and  profits  of  the  lands. 
LXIX.  If  such  purchase  money  or  compensation  shall  not  amount  to  the 
sum  of  two  hundred  pounds,  and  shall  exceed  the  sum  of  twenty  pounds,  the 
same  shall  either  be  paid  into  the  bank,  and  apphed  in  the  manner  hereinbefore 
directed  with  respect  to  sums  amounting  to  or  exceeding  two  hundred  pounds, 
or  the  same  may  lawfully  be  paid  to  two  trustees,  to  be  nominated  by  the  par- 
ties entitled  to  the  rents  or  profits  of  the  lands  in  respect  whereof  the  same  shall 
be  payable,  such  nomination  to  be  signified  by  writing  under  the  hands  of  the 
parties  so  entitled ;  and  in  case  of  the  coverture,  infancy,  lunacy,  or  other 
incapacity  of  the  parties  entitled  to  such  monies,  such  nomination  may  lawfully 
be  made  by  their  respective  husbands,  guardians,  tutors,  curators,  judicial  fac- 
tors, or  trustees  ;  but  such  last-mentioned  apphcation  of  the  monies  shall  not 
be  made  unless  the  promoters  of  the  undertaking  approve  thereof,  and  of  the 
trustees  named  for  the  purpose ;  and  the  money  so  paid  to  such  trustees,  and 
the  produce  arising  therefrom,  shall,  at  the  expense  of  the  promoters  of  the 
undertaking,  be  by  such  trustees  apphed  in  the  manner  hereinbefore  directed 
with  respect  to  money  paid  into  the  bank,  but  it  shall  not  be  necessary  to  obtain 
any  order  of  Court  for  that  purpose. 

LXX.  If  such  money  shall  not  exceed  the  sum  of  twenty  pounds  the  same 
shall  be  paid  to  the  parties  entitled  to  the  rents  and  profits  of  the  lands  in 
respect  whereof  the  same  shall  be  payable,  for  their  own  use  and  benefit ;  or  in 
case  of  the  coverture,  infancy,  idiotcy,  lunacy,  or  other  incapacity  of  any  such 
parties,  then  such  money  shall  be  paid,  for  their  use,  to  the  respective  husbands, 
guardians,  tutors,  curators,  judicial  factors,  or  trustees  of  such  persons. 

LXXI.  All  sums  of  money  exceeding  twenty  pounds  which  may  be  payable 
by  the  promoters  of  the  undertaking,  in  respect  of  the  taking,  using,  or  interfer- 
ing with  any  lands  under  a  contract  or  agreement  with  any  person  who  shall  not 
be  entitled  to  dispose  of  such  lands,  or  of  the  interest  therein  contracted  to  be 
sold  by  him,  absolutely  for  his  own  benefit,  shall  be  paid  into  the  bank  or  to 
trustees  in  manner  aforesaid;  and  it  shall  not  be  lawful  for  any  contracting 
party,  not  entitled  as  aforesaid,  to  retain  to  his  own  use  any  portion  of  the  sums 
so  agreed  or  contracted  to  be  paid  for  or  in  respect  of  the  taking,  using,  or 
interfering  with  any  such  lands,  or  for  assenting  to  or  not  opposing  the  passing 
of  the  bOl  authorizing  the  taking  of  such  lands,  or  in  heu  of  bridges,  tunnels,  or 
other  accommodation  works,  but  all  such  monies  shall  be  deemed  to  have  been 
contracted  to  be  paid  for  and  on  account  of  the  several  parties  interested  in  such 
lands,  as  well  in  possession  as  in  succession  or  expectancy :  Provided  always. 
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that  it  shall  be  in  the  discretion  of  the  Court  of  Session  or  the  said  trustees,  as 
the  case  may  be,  to  allot  to  any  liferenter  or  person  holding  for  any  other 
partial  or  qualified  right  or  interest,  for  his  own  use,  a  portion  of ^  the  sum  so 
paid  into  the  bank  or  to  such  trustees  as  aforesaid  as  compensation  for  any 
injury,  inconvenience,  or  annoyance  -which  he  may  be  considered  to  sustain, 
independently  of  the  actual  value  of  the  lands  to  be  taken,  and  of  the  damage 
occasioned  to  the  lands  held  therewith  by  reason  of  the  taking  of  such  lands  and 
the  making  of  the  works. 

LXXII.  Where  any  purchase  money  or  compensation  paid  into  the  bank 
under  the  provisions  of  this  or  the  special  Act  shall  have  been  paid  in  respect  of 
any  lease  for  lives  or  years,  or  any  right  or  interest  in  lands  less  than  the  fee 
thereof,  or  of  any  reversion  dependent  on  any  such  lease,  or  right  or  interest,  it 
shall  be  lawful  for  the  Court  of  Session,  on  the  petition  of  any  party  interested 
in  such  money,  to  order  that  the  same  shall  be  laid  out,  invested,  accumulated, 
and  paid  in  such  manner  as  the  said  Court  may  consider  wiU  give  to  the  parties 
interested  iu  such  money  the  same  benefit  therefrom  as  they  might  lawfully  have 
had  from  the  lease,  right,  interest,  or  reversion  in  respect  of  which  such  money 
shall  have  been  paid,  or  as  near  thereto  as  may  be. 

LXXIII.  If  such  money  shall  be  laid  out  and  invested  in  the  purchase  of 
lands  to  be  held  under  entail,  or  under  uses,  trusts,  intents,  and  purposes,  it  shall 
not  be  necessary  to  ingross  verbatim  in  the  titles  to  such  new  lands  the  provi- 
sions of  the  entail  or  other  investiture  of  the  said  old  lands,  or  to  mention  speci- 
fically the  uses,  trusts,  intents,  and  purposes  for  and  upon  which  the  said  new 
lands  are  to  be  held,  but  it  shall  be  sufficient  to  state  the  dates  of  executing  and 
recording  the  deed  or  deeds  containing  the  provisions  and  conditions  subject  to 
which,  or  the  uses,  trusts,  intents,  and  purposes  to,  for,  and  upon  which,  the 
said  old  lands  were  held,  and  to  declare  that  the  said  new  lands  shall  be  held 
subject  to  the  same  provisions  and  conditions,  and  to,  for,  and  upon  the  like 
uses,  trusts,  intents,  and  purposes,  and  to  record  the  title-deed  containing  such 
general  reference  in  the  Kegister  of  Tailzies,  Sasines,  or  other  proper  record, 
according  to  the  nature  of  such  title-deed,  which  the  keepers  of  the  said  registers 
are  hereby  authorized  and  reqtiired  to  do  without  a  special  order  to  that  effect ; 
provided  always,  that  upon  the  first  occasion  of  completing  titles  to  the  said 
entailed  estates  the  lands  acquired  to  the  estate  may  be  introduced  into  the 
titles  then  completed,  after  which  they  shall  descend  regularly  as  part  and 
portion  of  the  entailed  estates. 

LXXTV.  Upon  deposit  in  the  bank  in  manner  hereinbefore  provided  of  the 
purchase  money  or  compensation  agreed  or  awarded  to  be  paid  in  respect  of  any 
lands  purchased  or  taken  by  the  promoters  of  the  undertaking,  under  the  pro- 
visions of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  the  owner 
of  such  lands,  including  in  such  term  all  parties  by  this  Act  enabled  to  sell  or 
convey  lands,  shall,  when  required  so  to  do  by  the  promoters  of  the  undertaking, 
duly  convey  such  lands  to  the  promoters  of  the  undertaking,  or  as  they 
shall  direct ;  and  in  default  thereof,  or  if  he  fajl  to  adduce  a  good  title  to  such 
lands,  it  shall  be  lawful  for  the  promoters  of  the  tmdertaking,  if  they  think 
fit,  to  expede  an  instrument  under  the  hands  of  a  notary  pubhc,  containing  a 
description  of  the  lands  in  respect  of  which  such  default  shall  Idb  made,  and 
reciting  the  purchase  or  taking  thereof  by  the  promoters  of  the  undertaking, 
and  the  names  of  the  parties  from  whom  the  same  were  purchased  or  taken,  and 
the  deposit  made  in  respect  thereof,  and  declaring  the  fact  of  such  default  having 
been  made  ;  and  such  instrument  shall  be  stamped  with  the  stamp  duty  which 
would  have  been  payable  upon  a  conveyance  to  the  promoters  of  the  undertak- 
ing of  the  lands  described  therein  ;  and  thereupon  aU.  the  estate  and  interest  in 
such  lands  of  or  capable  of  being  sold  and  conveyed  by  the  party  between  whom 
and  the  promoters  of  the  undertaking  such  agreement  shall  have  been  come  to, 
or  as  between  whom  and  the  promoters  of  the  undertaking  such  purchase 
money  or  compensation  shall  have  been  determined  by  the  Sheriff,  by  a  jury,  or 
by  arbiters,  or  by  a  valuation  appointed  by  the  Sheriff,  as  herein  provided,  and 
shall  have  been  deposited  as  aforesaid,  shall  vest  absolutely  in  the  promoters  of 
the  undertaking ;  and  as  against  such  parties,  and  all  parties  on  behalf  of  whom  they 
are  hereinbefore  enabled  to  sell  and  convey,  the  promoters  of  the  undertaking 
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sliall  be  entitled  to  immediate  possession  of  such  lands ;  and  such  instrument,  being 
registered  in  the  Eegister  of  Sasines  in  manner  hereinafter  provided  in  regard 
to  conveyances  of  lands,  shall  have  the  same  effect  as  a  conveyance  so  registered. 

LXXV.  If  the  owner  of  any  such  lands  purchased  or  taken  by  the  pro- 
moters of  the  undertaMng,  or  of  any  interest  therein,  on  tender  of  the  purchase 
money  or  compensation  either  agreed  or  awarded  to  be  paid  in  respect  thereof, 
refuse  to  accept  the  same,  or  neglect  or  fail  to  make  out  a  title  to  such  lands,  or 
to  the  interest  therein  claimed  by  him,  to  the  satisfaction  of  the  promoters  of 
the  undertaking,  or  if  he  refuse  or  is  unable  validly  to  convey  such  lands  as 
directed  by  the  promoters  of  the  undertaking,  or  to  discharge  or  obtain  a  dis- 
charge of  any  burden  or  incumbrance  thereon  which  was  not  specially  excepted 
from  discharge,  or  if  any  such  owner  be  absent  from  the  kingdom,  or  cannot 
after  diligent  inquiry  be  found,  or  fail  to  appear,  on  the  inquiry  before  a  jury,  as 
herein  provided  for,  it  shall  be  lawful  for  the  promoters  of  the  undertaking  to 
deposit  the  purchase  money  or  compensation  payable  in  respect  of  such  lands  or 
any  interest  therein  in  the  bank,  to  be  placed,  except  in  the  cases  herein  other- 
wise provided  for,  to  an  account  to  be  opened  in  the  name  of  the  parties  inte- 
rested in  such  lands  (describing  them,  so  far  as  the  promoters  of  the  undertaking 
can  do),  subject  to  the  control  and  disposition  of  the  Court  of  Session. 

LXXVI.  Upon  any  such  deposit  of  money  as  last  aforesaid  being  made,  the 
cashier  or  other  proper  officer  of  such  bank  shall  give  to  the  promoters  of  the 
undertaking,  or  to  the  party  paying  in  such  money  by  their  direction,  a  receipt 
for  such  money,  specifying  therein  for  what  and  for  whose  use  (described  as 
aforesaid)  the  same  shall  have  been  received,  and  in  respect  of  what  purchase 
the  same  shall  have  been  paid  in ;  and  it  shall  be  lawful  for  the  promoters  of  the 
undertaking,  if  they  think  fit,  to  expede  an  instrument  under  the  hands  of  a 
notary  public,  containing  a  description  of  the  lands  in  respect  whereof  such 
deposit  shall  have  been  made,  and  declaring  the  circumstances  under  which  and 
the  names  of  the  parties  to  whose  credit  such  deposit  shall  have  been  made,  and 
such  instrument  shall  be  stamped  with  the  stamp  duty  which  would  have  been 
payable  upon  a  conveyance  to  the  promoters  of  the  undertaking  of  the  lands 
described  therein  ;  and  thereupon  all  the  estate  and  interest  in  such  lands  of  the 
parties  for  whose  use  and  in  respect  whereof  such  purchase  money  or  compensa- 
tion shaR  have  been  deposited  shall  vest  absolutely  in  the  promoters  of  the 
undertaking,  and  as  against  such  parties  they  shall  be  entitled  to  immediate  pos- 
session of  such  lands ;  and  such  instrument,  being  registered  in  the  Register  of 
Sasines  in  manner  hereinafter  directed  in  regard  to  conveyances  of  lands,  shall 
have  the  same  eiiect  as  a  conveyance  so  registered. 

LXXVII.  Upon  the  apphcation  by  petition  of  any  party  making  claim  to 
the  money  so  deposited  as  last  aforesaid,  or  any  part  thereof,  or  to  the  lands  in 
respect  whereof  the  same  shall  have  been  so  deposited,  or  any  part  of  such  lands, 
or  any  interest  in  the  same,  the  said  Court  of  Session  may,  in  a  summary  way, 
as  to  such  Court  shall  seem  fit,  order  such  money  to  be  laid  out  or  invested  in 
the  public  funds,  or  on  heritable  securities,  or  may  order  distribution  thereof,  or 
payment  of  the  dividends  thereof,  according  to  the  respective  estates,  titles,  or 
interests  of  the  parties  making  claim  to  such  money  or  lands,  or  any  part  thereof, 
and  may  make  such  other  order  in  the  premises  as  to  such  Court  shall  seem  fit. 

LXXVIII.  If  any  question  arise  respecting  the  title  to  the  lands  in  respect 
whereof  such  monies  shall  have  been  so  paid  or  deposited  as  aforesaid,  the 
parties  respectively  in  possession  of  such  lands,  as  being  the  owners  thereof,  at 
the  time  of  such  lands  being  purchased  or  taken,  shall  be  deemed  to  have  been 
lawfully  entitled  to  such  lands,  until  the  contrary  be  shown  to  the  satisfaction  of 
the  Court ;  and  unless  the  contrary  be  shown  as  aforesaid  the  parties  so  in  pos- 
session, and  all  parties  claiming  under  them,  or  consistently  with  their  possession, 
shall  be  deemed  entitled  to  the  money  so  deposited,  and  to  the  dividends  or 
interest  of  the  annuities  or  securities  purchased  therewith,  and  the  same  shall  be 
paid  and  applied  accordingly. 

LXXIX.  In  aU  cases  of  monies  deposited  in  the  bank  under  the  provisions  of 
this  or  the  special  Act,  or  any  Act  incorporated  therewith,  except  where  such 
monies  shall  have  been  so  deposited  by  reason  of  the  wilful  refusal  of  any  party 
entitled  thereto  to  receive  the  same,  or  to  feu  or  convey  the  lands  in  respect 
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whereof  the  same  shall  be  payable,  or  by  reason  of  his  refusal  or  inability  to  dis- 
charge or  obtain  a  discharge  of  any  burden  on  such  lands  which  was  not  specially 
excepted  from  discharge,  or  by  reason  of  the  failure  or  neglect  of  any  party  to 
make  out  a  good  title  to  the  land  required,  it  shall  be  lawful  for  the  Court  of 
Session  to  order  the  expenses  of  the  following  matters,  including  therein  all 
reasonable  charges  and  expenses  incident  thereto,  to  be  paid  by  the  promoters  of 
the  undertaking ;  (that  is  to  say,)  the  expense  of  the  purchase  or  taking  of  the 
lands,  or  which  shall  have  been  incurred  in  consequence  thereof,  other  than  such 
expenses  as  are  herein  otherwise  provided  for,  and  the  expense  of  the  invest- 
ment of  such  monies  in  Government  or  real  securities,  and  of  the  re-investment 
thereof  in  the  purchase  of  other  lands,  and  of  re-entaiUng  any  of  such  lands,  and 
incident  thereto,  and  also  the  expense  of  obtaining  the  proper  orders  for  any  of 
the  purposes  aforesaid,  and  of  the  orders  for  the  payment  of  the  dividends  and 
interest  of  the  securities  upon  which  such  monies  shall  be  invested,  and  for 
the  payment  of  the  principal  of  such  monies,  or  of  the  securities  whereon  the 
same  shall  be  invested,  and  of  all  proceedings  relating  thereto,  except  such  as 
are  occasioned  by  htigation  between  adverse  claimants :  Provided  always,  that 
the  expense  of  one  appUcation  only  for  re-investment  iu  land  shall  be  allowed, 
unless  it  shall  appear  to  the  Court  of  Session  that  it  is  for  the  benefit  of  the 
parties  interested  in  the  said  monies  that  the  same  should  be  invested  in  the  pur- 
chase of  lands  in  different  smns  and  at  different  times,  in  which  case  it  shall  be 
lawful  for  the  Court,  if  it  think  fit,  to  order  the  expenses  of  any  such  invest- 
ments to  be  paid  by  the  promoters  of  the  undertaking. 

And  with  respect  to  the  conveyances  of  lands,  be  it  enacted  as  follows  : 
LXXX.  Feus  and  conveyances  of  lands  so  to  be  purchased  as  aforesaid  may 
be  according  to  the  form  in  the  Schedules  (A)  and  (B)  respectively  to  this  Act 
annexed,  or  as  near  thereto  as  the  circumstances  of  the  case  will  admit ;  which 
feus  and  conveyances,  being  duly  executed,  and  being  registered  in  the  Parti- 
cidar  Register  of  Sasines  kept  for  the  comity,  burgh,  or  district  in  which  the 
lands  are  locally  situated,  or  m  the  General  Register  of  Sasines  for  Scotland  kept 
at  Edinburgh,  within  sixty  days  from  the  last  date  thereof,  which  the  respective 
keepers  of  the  said  registers  are  hereby  authorized  and  required  to  do,  shall  give 
and  constitute  a  good  and  undoubted  right  and  complete  and  valid  feudal  title 
in  all  time  coming  to  the  promoters  of  the  undertaking,  and  their  successors  and 
assigns,  to  the  premises  therein  described,  any  law  or  custom  to  the  contrary 
notwithstanding  :  Provided  always,  that  it  shall  not  be  necessary  for  the  pro- 
moters of  the  undertaking  to  record  in  any  register  of  sasines  any  feus  or  con- 
veyances in  their  favour  which  shall  contain  a  procuratory  of  resignation  or  pre- 
cept of  sasine,  or  which  may  be  completed  by  infeftment ;  and  the  title  of  the 
company  under  such  last-mentioned  feus  or  conveyances  shall  be  regulated  by. 
the  ordinary  law  of  Scotland,  until  the  said  feus  or  conveyances,  or  the  instru- 
ments of  sasine  thereon,  shall  have  been  recorded  in  a  register  of  sasines. 

LXXXl.  The  expenses  of  all  conveyances  of  lands  shall  be  borne  by  the 
promoters  of  the  undertaking  ;  and  such  expenses  shall  include  all  charges  and 
expenses,  incurred  on  the  part  as  well  of  the  seller  as  of  the  purchaser,  of  all 
conveyances  of  any  such  lands,  and  of  any  interests  therein,  and  of  establishing 
the  title  to  such  lands,  and  all  other  reasonable  expenses  incident  to  the  investi- 
gation of  such  title. 

LXXXII.  If  the  promoters  of  the  undertaking  and  the  party  entitled  to  any 
such  expenses  shall  not  agree  as  to  the  amount  thereof,  such  amount  shall  be 
ascertained  and  decerned  for  by  the  Lord  Ordinary,  on  a  summary  petition 
presented  to  him  by  the  party  entitled  to  recover  the  same ;  and  the  promoters 
of  the  undertaking  shall  pay  to  the  party  entitled  thereto  what  the  said  Lord 
Ordinary  shall  decree  for  or  in  respect  of  such  expenses,  or  in  default  thereof  the 
same  may  be  recovered  in  the  same  way  as  any  other  expenses  payable  under  an 
order  or  decree  of  the  Court,  or  the  same  may  be  recovered  by  poinding  and 
sale  in  the  manner  hereinbefore  provided  in  other  cases  of  expenses ;  and  the 
expense  of  taxing  such  expenses  shall  be  borne  by  the  promoters  of  the  under- 
taking, unless  upon  such  taxation  one-sixth  part  of  the  amotmt  of  such  expenses 
shall  be  disallowed,  in  which  case  the  expenses  of  such  taxation,  and  of  or  inci- 
dent to  the  appUcation  to  the  Lord  Ordinary,  shall  be  borne  by  the  party  whose 
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expenses  shall  be  so  taxed,  and  the  amount  thereof  shall  be  ascertained  by  the 
said  Lord  Ordinary,  and  deducted  by  him  accordingly  in  his  judgment  or 
decerniture. 

And  with  respect  to  the  entry  upon  lands  by  the  promoters  of  the  under-   Entry  on  lands. 

taking,  be  it  enacted  as  follows :  

LXXXIII.  The  promoters  of  the  undertaking  shall  not,  except  by  consent   -Payment  of 
of  the  owners  and  occupiers,  enter  upon  any  lands  which  shall  be  required  to  be  P"^®  *°  ^. 
purchased  or  permanently  used  for  the  purposes  and  under  the  powers  of  this  or  to'entir  except 
the  special  Act,  until  they  shall  either  have  paid  to  every  party  having  any   to  survey  etc. 
interest  iu  such  lands,  or  deposited  in  the  bank  in  the  manner  herein  mentioned, 
the  purchase  money  or  compensation  agreed  or  awarded  to  be  paid  to  such  par- 
ties respectively  for  their  respective  interests  therein  :  Provided  always,  that  for 
the  purpose  merely  of  surveying  and  taking  levels  of  such  lands,  and  of  probing 
or  boring  to  ascertain  the  nature  of  the  soU,  and  of  setting  out  the  line  of  the 
works,  it  shall  be  lawful  for  the  promoters  of  the  undertaking,  after  giving  not 
less  than  three  nor  more  than  fourteen  days'  notice  to  the  owners  or  occupiers 
thereof,  to  enter  upon  such  lands  without  previous  consent,  making  compensa- 
tion for  any  damage  thereby  occasioned  to  the  owners  or  occupiers  thereof. 

LXXXIV.  Provided  also.  That  if  the  promoters  of  the  undertaking  shall  be   Promoters  to 
desirous  of  entering  upon  and  using  any  such  lands  before  an  agreement  shall   ''e  allowed  to 
have  been  come  to,  or  an  award  made  or  verdict  given,  for  the  purchase  money   f "J®"^  ""  lands 
or  compensation  to  be  paid  by  them  in  respect  of  such  lands,  it  shall  be  lawful   ehase"  oiT" 
for  the  promoters  of  the  undertaking  to  deposit  in  the  bank  by  way  of  security,    making  deposit 
as  hereinafter  mentioned,  either  the  amount  of  purchase  money  or  compensation   by  wayof  seou- 
claimed  by  any  party  interested  in  or  entitled  to  sell  and  convey  such  lands,  and  J^^'y  and  giving 
who  shall  not  consent  to  such  entry,  or  such  a  sum  as  shall  by  a  valuator,    ''°'''^- 
appointed  by  the  Sheriff  in  the  manner  hereinbefore  provided  in  the  case  of 
parties  who  cannot  be  found,  be  determined  to  be  the  value  of  such  lands,  or  of 
the  interest  therein  which  such  party  is  entitled  to,  or  enabled  to  sell  and  con- 
vey, and  also,  if  required  so  to  do,  to  give  to  such  party  a  bond,  under  the  hand 
of  the  secretary  or  proper  officer  or  person  authorized,  if  the  promoters  be  a 
company  or  corporation,  or  if  they  be  not  a  company  or  coiporation  under  the 
hand  of  the  promoters,  or  any  two  of  them  if  more  than  one,  with  two  sufficient 
securities,  to  be  approved  of  by  the  Sheriff  in  case  the  parties  differ,  for  a  sum 
equal  to  the  sum  so  to  be  deposited,  for  payment  of  such  party,  or  for  making  a 
deposit  in  the  bank  for  the  benefit  of  the  parties  interested  in  such  lands,  as  the 
case  may  require,  under  the  provisions  herein  contained,  of  aU  such  purchase 
money  or  compensation  as  may  in  manner  hereinbefore  provided  be  determined 
to  be  payable  by  the  promoters  of  the  undertaking  in  respect  of  the  lands  so 
entered  upon,  together  with  interest  thereon  at  the  rate  of  iive  pounds  per 
centum  per  annum  from  the  time  of  entering  on  such  lands  until  such  purchase 
money  or  compensation  shall  be  paid  to  such  party,  or  deposited  in  the  bank  for 
the  benefit  of  the  parties  interested  in  such  lanc^,  under  the  provisions  herein 
contained  ;  and  upon  such  deposit  by  way  of  security  being  made  as  aforesaid, 
and  such  bond  being  dehvered  or  tendered  to  such  non-consenting  party  as 
aforesaid,  it  shall  be  lawful  for  the  promoters  of  the  undertaking  to  enter  upon 
and  use  such  lands,  without  having  first  paid  or  deposited  the  purchase  money 
or  compensation  in  other  cases  required  to  be  paid  or  deposited  by  them  before 
entering  upon  any  lands  to  be  taken  by  them  under  the  provisions  of  this  or  the 
special  Act. 

LXXXV.  The  money  so  to  be  deposited  as  last  aforesaid  shall  be  paid  into  Deposit  to  be 
the  bank,  to  be  placed  to  an  account  to  be  opened  in  the  name  of  the  parties  P*^'^  into  bank, 
interested  in  or  entitled  to  sell  and  convey  the  lands  so  to  be  entered  upon,  and 
who  shall  not  have  consented  to  such  entry,  subject  to  the  control  and  disposi- 
tion of  the  Court  of  Session  ;  and  upon  such  deposit  being  made  the  cashier  or 
other  proper  officer  of  the  bank  shall  give  to  the  promoters  of  the  undertaking, 
or  to  the  party  paying  in  such  money  by  their  direction,  a  receipt  for  such 
money,  specifying  therein  for  what  purpose  and  to  whose  credit  the  same  shall 
have  been  paid  in. 

LXXXVI.  The  money  so  deposited  as  last  aforesaid  shall  remain  in  the  bank  Deposit  to 
by  way  of  security  to  the  parties  whose  lands  shall  so  have  been  entered  upon   remain  aa  a 
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for  the  performance  of  the  bond  to  be  given  by  the  promoters  of  the  under- 
taking, as  hereinbefore  mentioned,  and  the  same  may,  on  the  application  by 
petition  of  the  promoters  of  the  undertaking,  be  ordered  to  be  invested  in  the 
public  funds  or  upon  heritable  securities,  and  accumulated ;  and  upon  the  con- 
ditions of  such  bond  being  fully  performed  it  shall  be  laveful  for  tbe  Court  of 
Session,  upon  a  like  application,  to  order  the  money  so  deposited,  or  the  funds 
in  which  the  same  shall  have  been  invested,  together  with  the  accumulation 
thereof,  to  be  repaid  or  transferred  to  the  promoters  of  the  undertaking,  or,  if 
such  conditions  shall  not  be  fuUy  performed,  it  shall  be  lawful  for  the  said 
Court  to  order  the  same  to  be  applied  in  such  manner  as  it  shall  think  fit 
for  the  benefit  of  the  parties  for  whose  security  the  same  shall  so  have  been 
deposited. 

LXXXVII.  If  the  promoters  of  the  imdertaking  or  any  of  their  contractors 
shall,  except  as  aforesaid,  wilfully  enter  upon  and  take  possession  of  any  lands 
which  shall  be  required  to  be  purchased  or  permanently  used  for  the  purposes 
of  the  special  Act,  without  such  consent  as  aforesaid,  or  without  having  made 
such  payment  for  the  benefit  of  the  parties  interested  in  the  lands,  or  such 
deposit  by  way  of  security  as  aforesaid,  the  promoters  of  the  undertaking  shall 
forfeit  to  the  party  in  possession  of  such  lands  the  sum  of  ten  pounds,  over  and 
above  the  amount  of  any  damage  done  to  such  lands  by  reason  of  such  entry 
and  taking  possession  as  aforesaid,  such  penalty  and  damage  respectively  to  be 
recovered  before  the  Sheriff ;  and  if  the  promoters  of  the  undertaking  or  their  con- 
tractors shall,  after  conviction  in  such  penalty  as  aforesaid,  continue  in  imlawful 
possession  of  any  such  lands,  the  promoters  of  the  undertaking  shall  be  liable 
to  forfeit  the  sum  of  twenty-five  pounds  for  every  day  they  or  their  contractors 
shall  so  remain  in  possession  as  aforesaid,  such  penalty  to  be  recoverable  by  the 
party  in  possession  of  such  lands,  with  expenses,  by  action  in  any  competent 
court :  Provided  always,  that  nothing  herein  contained  shall  be  held  to  subject 
the  promoters  of  the  undertaking  to  the  payment  of  any  such  penalties  as  afore- 
said, if  they  shall  hona  fide  and  without  collusion  have  paid  the  compensation 
agreed  or  awarded  to  be  paid  in  respect  of  the  said  lands  to  any  person  whom 
the  promoters  of  the  undertaking  may  have  reasonably  believed  to  be  entitled 
thereto,  or  shall  have  deposited  the  same  ia  the  bank  for  the  benefit  of  the  par- 
ties interested  in  the  lands,  or  made  such  deposit  by  way  of  security  in  respect 
thereof  as  hereinbefore  mentioned,  although  such  person  may  not  have  been 
legally  entitled  thereto. 

LXXXVIII.  On  the  trial  of  any  action  for  any  such  penalty  as  aforesaid 
the  decision  of  the  Sheriff,  under  the  provision  hereinbefore  contained,  shall  not 
be  held  conclusive  as  to  the  right  of  entry  on  any  such  lands  by  the  promoters 
of  the  undertaking. 

LXXXIX.  If  in  any  case  in  which,  according  to  the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  the  promoters  of  the  undertaking 
are  authorized  to  enter  upon  and  take  possession  of  any  lands  required  for  the 
purposes  of  the  undertaking,  the  owner  or  occupier  of  any  such  lands,  or  any 
other  person,  refuse  to  give  up  the  possession  thereof,  or  hinder  the  promoters 
of  the  undertaking  from  entering  upon  or  taking  possession  of  the  same,  it  shall 
be  lawful  for  the  promoters  of  the  undertaking  to  apply  by  petition  to  the  Sheriff 
for  possession  of  the  same,  and  upon  such  application  the  Sheriff  may  authorize 
and  order  possession  of  any  such  lands  accordingly ;  and  the  expenses  accruing 
by  reason  of  such  application,  to  be  settled  and  decerned  for  by  the  Sheriff,  shaS 
be  paid  by  the  person  wrongfully  refusing  to  give  or  hindering  possession  ;  and 
the  amount  of  such  expenses  shall  be  deducted  and  retained  by  the  promoters  of 
the  undertaking  from  the  compensation,  if  any,  then  payable  by  them  to  such 
party  ;  or  if  no  such  compensation  be  payable  to  such  party,  or  if  the  same  be 
less  than  the  amount  of  such  expenses,  then  such  expenses,  or  the  excess  thereof 
beyond  such  compensation,  if  not  paid  on  demand,  may  be  levied  by  poinding 
and  sale,  and  the  Sheriff  may  issue  his  warrant  accordingly. 

XO.  And  be  it  enacted,  That  no  party  shall  at  any  time  be  required  to  sell 
or  convey  to  the  promoters  of  the  undertaking  a  part  only  of  any  house  or  other 
building  or  manufactory,  if  such  party  be  willing  and  able  to  sell  and  convey 
the  whole  thereof. 
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And  witli  respect  to  small  portions  of  intersected  land,  be  it  enacted  as  f  oUows : 

XCI.  If  any  lands,  not  beiug  situate  in  a  town  or  built  upon,  shall  be  so  cut 
through  and  divided  by  the  works  as  to  leave,  either  on  both  sides  or  on  one 
side  thereof,  a  less  quantity  of  land  than  half  a  statute  acre,  and  if  the  owner  of 
such  small  parcel  of  land  require  the  promoters  of  the  undertaking  to  purchase 
the  same  along  with  the  other  land  required  for  the  purposes  of  the  special  Act, 
the  promoters  of  the  undertaking  shall  purchase  the  same  accordingly,  imless  the 
owner  thereof  have  other  land  adjoining  to  that  so  left  into  which  the  same  can 
be  thrown  ;  and  if  such  owner  have  any  other  land  so  adjoining,  the  promoters 
of  the  undertaking  shall,  if  so  required  by  the  owner,  at  their  own  expense, 
throw  the  piece  of  land  so  left  into  such  adjoining  land,  by  removing  the  fences 
and  levelling  the  sites  thereof,  and  by  soiling  the  same  in  a  sufficient  and  work- 
manlike manner. 

XCII.  If  any  such  land  shall  be  so  cut  through  and  divided  as  to  leave  on 
either  side  of  the  works  a  piece  of  land  of  less  extent  than  half  a  statute  acre,  or 
of  less  value  than  the  expense  of  making  a  bridge,  culvert,  or  such  other  com- 
munication between  the  land  so  divided  as  the  promoters  of  the  undertaking  are, 
imder  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  there- 
vdth,  compellable  to  make,  and  if  the  owner  of  such  lands  have  not  other  lands 
adjoining  such  piece  of  land,  and  require  the  promoters  of  the  imdertaking  to 
make  such  communication,  then  the  promoters  of  the  undertaking  may  require 
such  owner  to  sell  to  them  such  piece  of  land  ;  and  any  dispute  as  to  the  value 
of  such  piece  of  land,  or  as  to  what  would  be  the  expense  of  making  such  com- 
munication, shall  be  ascertained  as  herein  provided  for  cases  of  disputed  com- 
pensation ;  and  on  the  occasion  of  ascertaining  the  value  of  the  land  required  to 
be  taken  for  the  purposes  of  the  works,  the  Sheriff,  or  the  jury,  or  the  arbiters, 
as  the  case  may  be,  shall,  if  required  by  either  party,  ascertain  by  their  verdict 
or  award  the  value  of  any  such  severed  piece  of  land,  and  also  what  would  be 
the  expense  of  making  such  communication. 

And  with  respect  to  such  lands  as  shall  be  of  the  nature  of  commonty,  be  it 
enacted  as  follows : 

XCIII.  The  promoters  of  the  imdertaking  may  convene  a  meeting  of  the 
parties  entitled  to  any  rights  of  property  or  servitude,  or  other  rights,  in  or  over 
such  lands,  to  be  held  at  some  convenient  place  in  the  neighbourhood  of  the 
lands,  for  the  purpose  of  their  appointing  a  committee  to  treat  with  the  pro- 
moters of  the  imdertaking  for  the  compensation  to  be  paid  for  the  extinction  of 
such  rights  ;  and  every  such  meeting  shall  be  called  by  pubhc  advertisement,  to 
be  inserted  once  at  least  in  two  consecutive  weeks  in  some  newspaper  circulat- 
ing in  the  county  or  in  the  respective  counties  and  in  the  neighbourhood  in 
which  such  lands  shall  be  situate,  the  last  of  such  insertions  being  not  more 
than  fourteen  nor  less  than  seven  days  prior  to  any  such  meeting  ;  and  notice  of 
such  meeting  shall  also,  not  less  than  seven  days  previous  to  the  holding  thereof, 
be  affixed  upon  the  door  of  the  church  of  the  parish  where  such  meeting  is 
intended  to  be  held,  or,  if  there  be  no  such  church,  some  other  place  in  the 
neighbourhood  to  which  notices  are  usually  affixed ;  and  it  such  lands  be  part  of 
a  barony  a  like  notice  shall  be  given  to  the  superior  or  baron. 

XCIV.  The  meeting  so  called  may  appoint  a  committee,  not  exceeding  five 
in  number,  of  the  parties  entitled  to  any  such  rights ;  and  at  such  meeting  the 
decision  of  the  majority  of  the  persons  entitled  to  such  rights  present  shall  bind 
the  minority  and  all  absent  parties  ;  but  such  meeting  shall  not  be  effectual  for 
the  purpose  unless  five  at  least  of  the  parties  entitled  attend  the  same,  if  there 
be  so  many  as  five  in  all  of  the  parties  entitled  to  such  rights. 

XCV.  It  shall  be  lawful  for  the  committee  so  chosen  to  enter  into  an  agree- 
ment with  the  promoters  of  the  undertaking  for  the  compensation  to  be  paid  for 
the  extinction  of  such  rights,  and  all  matters  relating  thereto,  for  and  on  behalf 
of  themselves  and  all  other  parties  interested  therein,  and  all  such  parties  shall  be 
bound  by  such  agreement,  and  it  shall  be  lawful  for  such  committee  to  receive 
the  compensation  so  agreed  to  be  paid ;  and  the  receipt  of  such  committee,  or  of 
any  three  of  them,  for  such  compensation,  shall  be  an  effectual  discharge  for  the 
same  ;  and  such  compensation,  when  received,  shall  be  apportioned  by  the  com- 
mittee among  the  several  persons  interested  therein,  according  to  their  respective 
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interests  ;  but  the  promoters  of  the  undertaking  shall  not  be  bound  to  see  to  the 
apportionment  or  to  the  application  of  such  compensation,  nor  shall  they  be 
hable  for  the  misapplication  or  non-application  thereof. 

XOVI.  If  upon  such  committee  being  appointed  they  shall  fail  to  agree 
with  the  promoters  of  the  undertaking  as  to  the  amount  of  the  compensation  to 
be  paid  as  aforesaid,  the  same  shall  be  determined  as  in  other  oases  of  disputed 
compensation,  the  said  committee  being  deemed  and  held  to  be  the  proprietors  of 
the  said  rights,  with  reference  to  all  proceedings  for  ascertaining  the  value  thereof. 
XCVII.  If,  upon  being  duly  convened  by  the  promoters  of  the  undertaking, 
no  effectual  meeting  of  the  parties  entitled  to  such  rights  shall  take  place,  or  if, 
taking  place,  such  meeting  fail  to  appoint  such  committee,  the  amount  of  such 
compensation  shall  be  determined  by  a  valuator,  to  be  appointed  by  the  Sheriff 
as  hereinbefore  provided  in  the  case  of  parties  who  cannot  be  found. 

XCVIII.  Upon  payment  or  tender  to  such  committee,  or  any  three  of  them, 
or  if  there  shall  be  no  such  committee,  then  upon  deposit  in  the  bank  in  the 
manner  provided  in  the  like  case  of  the  compensation  which  shall  have  been 
agreed  upon  or  determined  in  respect  of  such  rights,  and  it  shall  be  lawful  for 
the  promoters  of  the  undertaking,  if  they  think  fit,  to  execute  a  disposition,  duly 
stamped,  in  the  manner  hereinbefore  provided  in  the  case  of  the  purchase  of 
lands  by  them,  and  thereupon  the  lands  in  respect  of  which  such  compensation 
shall  have  been  so  paid  or  deposited  shall  vest  in  the  promoters  of  the  under- 
taking freed  and  discharged  from  aU  such  rights,  and  they  shall  be  entitled  to 
immediate  possession  thereof ;  and  it  shall  be  lawful  for  the  Court  of  Session, 
by  an  order  made  upon  petition,  to  order  payment  of  the  money  so  deposited  as 
aforesaid,  and  to  make  such  other  order  in  respect  thereto,  for  the  benefit  of  the 
parties  interested,  as  it  shall  think  fit. 

And  with  respect  to  lands  subject  to  any  security  by  real  lien,  wadset,  heri- 
table bond,  redeemable  bond  of  annuity,  or  other  right  in  security,  be  it  enacted 
as  follows : 

XCIX.  It  shall  be  lawful  for  the  promoters  of  the  undertaldng  to  purchase 
or  redeem  the  interest  of  any  holder  of  any  security  upon  such  lands  the  whole 
or  part  of  which  may  be  required  for  the  purposes  of  the  special  Act,  and  that 
whether  such  promoters  shall  have  previously  purchased  the  right  to  such  lands 
under  burden  of  the  security  thereon  or  not,  and  whether  the  holder  of  such 
security  be  entitled  thereto  in  his  own  right  or  in  trust  for  any  other  party,  and 
whether  he  be  in  possession  of  such  lands  by  virtue  of  such  security  or  not,  and 
whether  such  security  affect  such  lands  solely,  or  jointly  with  any  other  lands 
not  required  for  the  purposes  of  the  special  Act ;  and  in  order  thereto  the  pro- 
moters of  the  undertaking  may  pay  or  tender  to  the  holder  of  such  security  the 
principal  and  interest  due  on  such  security,  together  with  his  expenses  and 
charges,  it  any,  and  also  six  months'  additional  interest,  and  thereupon  such 
holder  shall  immediately  convey  his  interest  in  the  lands  comprised  in  such 
security  to  the  promoters  of  the  undertaking,  or  as  they  shall  direct ;  or  the  pro- 
moters of  the  undertaking  may  give  notice  in  writing  to  such  holder  that  they 
wiU  pay  off  the  principal  and  interest  due  on  such  security  at  the  end  of  six 
months,  computed  from  the  day  of  giving  such  notice  ;  and  if  they  shall  have 
given  any  such  notice,  or  it  the  party  entitled  to  the  lands  under  burden  of  such 
security  shall  have  given  six  months'  notice  of  his  intention  to  redeem  the  same, 
then,  at  the  expiration  of  either  of  such  notices,  or  at  any  intermediate  period, 
upon  payment  or  tender  by  the  promoters  of  the  undertaking  to  the  holder  of 
such  security  of  the  principal  money  thereon  due,  and  the  interest  which  would 
become  due  at  the  end  of  six  months  from  the  time  of  giving  either  of  such 
notices,  together  with  his  expenses  and  charges,  it  any,  such  holder  shall  convey 
or  discharge  his  interest  in  the  lands  comprised  ia  such  security  to  the  promoters 
of  the  undertaking,  or  as  they  shall  direct. 

C.  If,  in  either  of  the  cases  aforesaid,  upon  such  payment  or  tender,  any 
holder  of  such  securities  shall  fail  to  convey  or  discharge  his  interest  therein  as 
directed  by  the  promoters  of  the  undertaking,  or  if  he  fail  to  adduce  a  good  title 
thereto,  then  it  shall  be  lawful  for  the  promoters  of  the  undertaking  to  deposit 
in  the  bank,  in  the  manner  provided  by  this  Act  in  like  cases,  the  principal  and 
interest,  together  with  the  expenses,  if  any,  due  on  such  security,  and  also,  if 
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sucli  payment  be  made  before  the  expiration  of  six  months'  notice  as  aforesaid, 
such  further  interest  as  would  at  that  time  become  due  ;  and  it  shall  be  lawful 
for  them,  if  they  think  fit,  to  expede  an  instrument  under  the  hands  of  a  notary 
public,  duly  stamped,  and  to  register  the  same  in  the  manner  hereinbefore  pro- 
vided in  the  case  of  the  purchase  of  lands  by  them  ;  and  thereupon,  as  well  as 
upon  such  conveyance  by  the  holder  of  the  security,  if  any  such  be  made,  all  the 
estate  and  interest  of  such  holder,  and  of  all  persons  in  trust  for  him,  or  for 
whom  he  may  be  a  trustee,  in  such  lands,  shall  vest  in  the  promoters  of  the 
undertaking,  and  they  shall  be  entitled  to  immediate  possession  thereof  in  case 
such  holder  were  himself  entitled  to  such  possession. 

01.  If  any  such  lands  subject  to  such  security  as  aforesaid  shall  be  of  less 
value  than  the  principal,  interest,  and  expenses  secured  thereon,  the  value  of 
such  lands,  or  the  compensation  to  be  made  by  the  promoters  of  the  undertaking 
in  respect  thereof,  shall  be  settled  by  agreement  between  the  holder  of  such 
security  and  the  party  claiming  or  entitled  to  the  lands  under  burden  on  the  one 
part,  and  the  promoters  of  the  undertaking  on  the  other  part ;  and  if  the  parties 
aforesaid  fail  to  agree  respecting  the  amount  of  such  value  or  compensation  the 
same  shall  be  determined  as  in  other  cases  of  disputed  compensation ;  and  the 
amount  of  such  value  or  compensation,  being  so  agreed  upon  or  determined,  shaE 
be  paid  by  the  promoters  of  the  undertaking  to  the  holder  of  the  Security,  in 
satisfaction  of  his  claim,  so  far  as  the  same  wiU  extend ;  and  upon  payment  or 
tender  thereof  such  holder  shall,  at  the  expense  of  the  promoters  of  the  under- 
taking, dispone  and  assign  his  debt,  so  far  as  paid,  and  his  security,  and  all  his 
interest  in  such  •  lands,  to  the  promoters  of  the  undertaking,  or  as  they  shall 
direct,  and  thereupon  the  party  claiming  or  entitled  to  the  said  lands  under 
burden  of  the  security  shall  cease  to  be  interested  in  or  have  any  right  thereto, 
or  to  any  part  thereof. 

Oil.  If  upon  such  payment  or  tender  as  aforesaid  being  made  any  holder  of 
such  security  fail  so  to  convey  his  interest  therein,  or  to  adduce  a  good  title 
thereto  to  the  promoters  of  the  undertaking,  it  shall  be  lawful  for  them  to 
deposit  the  amount  of  such  value  or  compensation  in  the  bank  in  the  manner 
provided  by  this  Act  in  like  cases ;  and  every  such  payment  or  deposit  shaU  be 
accepted  by  the  holder  of  the  security  in  satisfaction  of  his  claim,  so  far  as  the 
same  wiU  extend,  and  shall  be  a  full  discharge  of  the  lands  from  all  money  due 
thereon  ;  and  it  shall  be  lawful  for  the  promoters  of  the  undertaking  to  expede 
an  instrument  under  the  hands  of  a  notary  public,  duly  stamped,  and  to  register 
the  same  in  the  manner  hereinbefore  provided  in  the  case  of  the  purchase  of 
lands  by  them ;  and  thereupon  such  lands,  as  to  all  such  right  and  interest  as 
were  then  vested  in  the  holder  of  the  security,  or  any  person  in  trust  for  him,  or 
in  the  party  claiming  or  entitled  to  the  lands  under  burden  of  the  security,  shall 
become  absolutely  vested  in  the  promoters  of  the  undertaking,  and  they  shall  be 
entitled  to  immediate  possession  thereof ;  nevertheless,  aU  rights  and  remedies 
possessed  by  the  holder  of  such  security  for  recovering  payment  of  his  debt,  or 
the  residue  thereof,  (as  the  case  may  be,)  or  the  interest  thereof  respectively, 
and  all  expenses,  shall  remain  in  force  as  a  claim  against  the  grantor  of  such 
security,  and  against  all  other  parties  bound  for  the  same,  but  not  as  a  claim  on 
the  said  lands,  or  against  the  promoters  of  the  undertaking. 

cm.  If  a  part  only  of  any  such  lands  subject  to  any  security  as  aforesaid  be 
required  for  the  purposes  of  the  special  Act,  and  if  the  part  so  required  be  of  less 
value  than  the  principal  money,  interest,  and  costs  secured  on  such  lands,  and 
the  holder  of  the  security  shall  not  consider  the  remaining  part  of  such  lands  a 
sufficient  security  for  the  money  charged  thereon,  or  be  not  willing  to  discharge 
the  part  so  required,  and  if  the  promoters  of  the  undertaking  be  unwilling  to 
advance  the  debt  on  an  assignment  thereto,  then  the  value  of  such  part,  and  also 
the  compensation  (if  any)  to  be  paid  in  respect  of  the  severance  thereof,  or 
otherwise,  shall  be  settled  by  agreement  between  the  holder  of  the  security  and 
the  party  entitled  to  the  land  under  burden  of  the  security  on  the  one  part,  and 
the  promoters  of  the  undertaking  on  the  other ;  and  if  the  parties  aforesaid  fail 
to  agree  respecting  the  amount  of  such  value  or  compensation,  the  same  shall  be 
determined  as  in  other  cases  of  disputed  compensation  ;  and  the  amount  of  such 
value  or  compensation,  being  so  agreed  upon  or  determined,  shall  be  paid  by  the 
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promoters  of  the  undertaking  to  the  holder  of  the  security,  in  satisfaction  of  his 
debt,  so  far  as  the  same  will  extend,  and  thereupon  such  holder  shall  convey  or 
discharge  to  them,  or  as  they  shall  direct,  all  his  interest  in  such  lands  the  value 
whereof  shall  have  been  so  paid,  and  the  party  claiming  or  entitled  to  the  said 
lands  under  burden  of  the  security  shall  cease  to  be  interested  in  or  have 
any  right  thereto  or  to  any  part  thereof ;  and  a  memorandum  of  what  shall 
have  been  so  paid  shall  be  endorsed  on  the  deed  or  instrument  creating  such 
security,  and  shaU  be  signed  by  the  holder  thereof ;  and  a  copy  of  such 
memorandum  shall  at  the  same  time  (if  required)  be  furnished  by  the  promoters 
of  the  undertaking,  at  their  expense,  to  the  party  entitled  to  the  lands  under 
burden  of  the  security. 

CIV.  If  upon  payment  or  tender  to  any  holder  of  such  security  of  the  amount 
of  the  value  or  compensation  so  agreed  upon  or  determined  such  holder  shall 
fail  to  convey  or  discharge  to  the  promoters  of  the  imdertaking,  or  as  they  shall 
direct,  his  interest  in  the  lands  in  respect  of  which  such  compensation  shall  so 
have  been  paid  or  tendered,  or  if  he  shall  fail  to  adduce  a  good  title  thereto,  it 
shall  be  lawful  for  the  promoters  of  the  undertaking  to  pay  the  amount  of  such 
value  or  compensation  into  the  bank  in  the  manner  provided  by  this  Act  in  the 
case  of  monies  required  to  be  deposited  in  such  bank ;  and  such  payment  or 
deposit  shaU  be  accepted  by  the  holder  of  such  security  in  satisfaction  of  his 
claim,  so  far  as  the  same  will  extend,  and  shall  be  a  full  discharge  of  the  portion 
of  the  lands  so  required  from  all  money  due  thereon,  and  shall  bar  the  claim  of 
the  party  claiming  or  entitled  to  the  said  lands  under  burden  of  the  security ; 
and  it  shall  be  lawful  for  the  promoters  of  the  undertaking,  if  they  think  fit,  to 
expede  an  instrument  under  the  hands  of  a  notary  public,  duly  stamped,  and 
to  register  the  same  in  the  manner  hereinbefore  provided  in  the  case  of  the 
purchase  of  lands  by  them,  and  thereupon  such  lands  shall  become  absolutely 
vested  in  the  promoters  of  the  undertaking,  as  to  all  such  right  and  interest 
as  were  then  vested  in  the  holder  of  such  security,  or  any  person  in  trust  for 
him,  and  in  case  such  holder  were  himself  entitled  to  such  possession  they  shall 
be  entitled  to  immediate  possession  thereof ;  nevertheless,  every  such  holder 
shall  have  the  same  powers  and  remedies  for  recovering  or  compelling  pay- 
ment of  his  claim,  or  the  residue  thereof,  (as  the  case  may  be,)  and  the  interest 
thereof  respectively,  upon  and  out  of  the  residue  of  the  lands  subject  to  such 
secmity,  or  the  portion  thereof  not  reqiiired  for  the  purposes  of  the  special 
Act,  as  he  would  otherwise  have  had  or  been  entitled  to  for  recovering  or 
compelling  payment  thereof  upon  or  out  of  the  whole  of  the  lands  originally 
comprised  in  such  security. 

OV.  Provided  always,  That  in  any  of  the  cases  hereinbefore  provided  with 
respect  to  lands  subject  to  securities,  if  in  the  deed  or  instrument  creating  the 
same  a  time  shall  have  been  limited  within  which  the  holder  of  the  security 
shall  not  be  obhged  to  receive  payment  of  the  principal  money  thereby  secured, 
and  under  the  provisions  hereinbefore  contained  the  holder  of  the  security  shall 
have  been  required  to  accept  payment  of  his  claim,  or  of  part  thereof,  at  a  time 
earher  than  the  time  so  limited,  the  promoters  of  the  undertaking  shall  pay  to 
the  holders  of  the  security,  in  addition  to  the  sum  which  shall  have  been  so 
paid  off,  all  such  expenses  as  shall  be  incurred  by  him  in  respect  of  or  which 
shaU  be  incidental  to  the  re-investment  of  the  sum  so  paid  off ;  such  expenses, 
in  case  of  difference,  to  be  taxed,  and  payment  thereof  enforced,  in  the  manner 
herein  provided  with  respect  to  the  expenses  of  conveyances. 

0  VI.  If  the  rate  of  interest  secured  by  such  deed  be  higher  than  at  the  time 
of  the  same  being  so  paid  off  can  reasonably  be  expected  to  be  obtained  on  re- 
investing the  same,  regard  being  had  to  the  then  current  rate  of  interest,  the 
holder  of  such  security  shall  be  entitled  to  receive  from  the  promoters  of  the 
undertaking,  in  addition  to  the  principal  and  interest  hereinbefore  provided  for, 
compensation  in  respect  of  the  loss  to  be  sustained  by  him  by  reason  of  his  claim 
being  so  prematurely  paid  off,  the  amount  of  such  compensation  to  be  ascertained, 
in  case  of  difference,  as  in  other  cases  of  disputed  compensation  ;  and  until  pay- 
ment or  tender  of  such  compensation  as  aforesaid  the  promoters  of  the  under- 
taking shall  not  be  entitled,  as  against  such  holder,  to  possession  of  the  lands 
under  the  provision  hereinbefore  contained. 
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And  with  respect  to  any  lands  which  shall  be  charged  with  any  feu-duty,   Lands  subject  to 
>  ground-annual,  casualty  of  superiority,  or  any  rent  or  other  annual  or  recurring      rera-charges. 
payment  or  incumbrance  not  hereinbefore  provided  for,  be  it  enacted  as  follows: 

CVII.  It  shall  be  lawful  for  the  promoters  of  the  undertaking  to  enter  upon  Company  to 
and  continue  in  possession  of  such  lands,  without  redeeming  the  charges  thereon,   continue  the 
provided  they  pay  the  amount  of  such  annual  or  recurring  payment  when  due,  f  ^^^^S'  °^  * 
and  otherwise  fulfil  aU  obligations  accordingly,  and  provided  they  shall  not  be    ^""  ^  ^^'  *  "' 
called  upon  by  the  party  entitled  to  the  charge  to  redeem  the  same. 

0  VIII.  If  any  difference  shall  arise  between  the  promoters  of  the  midertaking  Discharge  of 
and  the  party  entitled  to  any  such  charge  upon  any  lands  required  to  be  taken  lands  from  such 
for  the  purposes  of  the  special  Act,  respecting  the  consideration  to  be  paid  for  the  "^^''S®' 
discharge  of  such  lands  therefrom,  or  from  the  portion  thereof  affecting  the  lands 
required  for  the  purposes  of  the  special  Act,  the  same  shaU  be  determined  as  in 
other  cases  of  disputed  compensation. 

CIX.  If  part  only  of  the  lands  charged  with  any  such  feu-duty,  ground-   Discharge  of 
annual,  casualty  of  superiority,  or   any  rent,  payment,  or  incumbrance,  be  part  of  lands 
required  to  be  taken  for  the  purposes  of  the  special  Act,  the  apportionment  of    ™™  °  ^''^'''     ' 
any  such  charge  may  be  settled  by  agreement  between  the  party  entitled  to  such 
charge  and  the  owner  of  the  lands  on  the  one  part,  and  the  promoters  of  the 
undertaking  on  the  other  part,  and  if  such  apportionment  be  not  so  settled  by 
agreement  the  same  shall  be  settled  by  the  Sheriff  ;  but  if  the  remaining  part  of 
the  lands  so  jointly  subject  be  a  sufficient  security  for  such  charge,  then,  with 
consent  of  the  owner  of  the  lands  so  jointly  subject,  it  shaU  be  lawful  for  the 
party  entitled  to  such  charge  to  discharge  therefrom  the  lands  required,  on  con- 
dition or  in  consideration  of  such  other  lands  remaining  exclusively  subject  to  the 
whole  thereof. 

OX.  Upon  payment  or  tender  of  the  compensation  so  agreed  upon  or  deter-  Deposit  in  case 
mined  to  the  party  entitled  to  any  such  charge  as  aforesaid,  such  party  shaU  °?  refusal  to 
execute  to  the  promoters  of  the  undertaking  a  discharge  thereof ;  and  if  he  faU 
so  to  do,  or  if  he  fail  to  adduce  a  good  title  to  such  charge,  it  shall  be  lawful  for 
them  to  deposit  the  amount  of  such  compensation  in  the  bank  in  the  manner 
hereinbefore  provided  in  like  cases;  and  also,  if  they  think  fit,  to  expede  an 
instrument  under  the  hands  of  a  notary  public,  duly  stamped,  and  to  register 
the  same  in  the  manner  hereinbefore  provided  in  the  case  of  the  purchase  of 
lands  by  them ;  and  thereupon  the  feu-duty,  ground-annual,  casualty  of  supe- 
riority, rent,  payment,  or  incumbrance,  or  the  portion  thereof  in  respect  whereof 
such  compensation  shffl  so  have  been  paid,  shaU  cease  and  be  extinguished. 

CXI.  If  any  such  lands  be  so  discharged  from  any  such  charge  or  incumbrance, 
or  portion  thereof,  to  which  they  were  subject  jointly  with  other  lands,  such  last- 
mentioned  lands  shaU  alone  be  charged  with  the  whole  of  such  charge,  or  with 
the  remainder  thereof,  as  the  case  may  be,  and  the  party  entitled  to  the  charge 
shaU  have  aU  the  same  rights  and  remedies  over  such  last-mentioned  lands,  for 
the  whole  or  for  the  remainder  of  the  charge,  as  the  case  may  be,  as  he  had 
previously  over  the  whole  of  the  lands  subject  to  such  charge ;  and  uppn  any 
such  charge  or  portion  of  charge  being  so  discharged  the  promoters  of  the 
undertaking,  if  required  so  to  do,  shaU  execute  and  grant  in  due  form  a  proba- 
tive deed  or  instrument,  declaring  what  part  of  the  lands  originally  subject  to 
such  charge  shall  have  been  purchased  by  virtue  of  the  special  Act,  and  if  the 
lands  be  discharged  from  part  of  such  charge,  what  proportion  of  such  charge 
shaU  have  been  discharged,  and  how  much  thereof  continues  payable,  or  if  the 
lands  so  required  shall  have  been  discharged  from  the  whole  of  such  charge, 
then  that  the  remaining  lands  are  thenceforward  to  remain  exclusively  charged 
therewith ;  and  such  deed  or  instrument  shaU  be  made  and  executed  at  the 
expense  of  the  promoters  of  the  undertaking,  and  shall  be  competent  evidence 
in  all  courts  and  elsewhere  of  the  facts  therein  stated. 

And  with  respect  to  lands  subject  to  leases,  be  it  enacted  as  foUows : 
CXII.  If  any  lands  shall  be  comprised  in  a  lease  or  missive  of  lease  for  a 
term  of  years  unexpired,  part  only  of  which  lands  shaU  be  required  for  the  pur-    _. 
poses  of  the  special  Act,  the  rent  payable  in  respect  of  the  lands  comprised  m   only  rf  lands 
such  lease  or  missive  of  lease  shall  be  apportioned  between  the  lands  so  required  under  lease 
and  the  residue  of  such  lands,  and  such  apportionment  may  be  settled  by  taken,  the  rent 
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agreement  between  the  lessor  and  lessee  of  such  lands  on  the  one  part,  and  the 
promoters  of  the  undertaMng  on  the  other  part,  and  if  such  apportionment  be 
not  so  settled  by  agreement  between  the  parties  such  apportionment  shall  be 
settled  by  the  Sheriff ;  and  after  such  apportionment  the  lessee  of  such  lands 
shall,  as  to  all  future  accruing  rent,  be  Uable  only  to  so  much  of  the  rent  as  shall 
be  so  apportioned  in  respect  of  the  lands  not  required  for  the  purposes  of  the 
special  Act ;  and  as  to  the  lands  not  so  required,  and  as  against  the  lessee,  the 
lessor  shall  have  aU  the  same  rights  and  remedies  for  the  recovery  of  such  portion 
of  rent  as  previously  to  such  apportionment  he  had  for  the  recovery  of  the  whole 
rent  reserved  by  such  lease  or  missive  of  lease ;  and  aU  the  obligations,  condi- 
tions, and  agreements  of  such  lease  or  missive  of  lease,  except  as  to  the  amount 
of  rent  to  be  paid,  shall  remain  iu  force  with  regard  to  that  part  of  the  land 
which  shall  not  be  required  for  the  purposes  of  the  special  Act,  in  the  same 
manner  as  they  would  have  been  in  case  such  part  only  of  the  land  had  been 
included  in  the  lease  or  missive  of  lease. 

CXIII.  Every  such  lessee  as  last  aforesaid  shall  be  entitled  to  receive  from 
the  promoters  of  the  undertaking  compensation  for  the  damage  done  to  him  in 
his  tenancy  by  reason  of  the  severance  of  the  lands  required  from  those  not 
required,  or  otherwise  by  reason  of  the  execution  of  the  works. 

CXIV.  If  any  such  lands  shall  be  in  the  possession  of  any  person  having  no 
greater  interest  therein  than  as  tenant  for  a  year  or  from  year  to  year,  and  if 
such  person  be  required  to  give  up  possession  of  any  lands  so  occupied  by  him 
before  the  expiration  of  his  term  or  interest  therein,  he  shall  be  entitled  to  com- 
pensation for  the  value  of  his  unexpired  term  or  interest  in  such  lands,  and  for 
any  just  allowance  which  ought  to  be  made  to  biTn  by  any  incoming  tenant,  and 
for  any  loss  or  injury  he  may  sustain,  or  if  a  part  only  of  such  lands  be  required, 
compensation  for  the  damage  done  to  him  in  his  tenancy  by  the  severing  of  the 
lands  held  by  him,  or  otherwise  injuriously  affecting  the  same,  and  the  amount 
of  such  compensation  shall  be  determined  by  the  Sheriff,  in  case  the  parties  differ 
about  the  same ;  and  upon  payment  or  tender  of  the  amount  of  such  compensa- 
tion all  such  persons  shall  respectively  deUver  up  to  the  promoters  of  the  under- 
taking, or  to  the  person  appointed  by  them  to  take  possession  thereof,  any  such 
lands  in  their  possession  required  for  the  purposes  of  the  special  Act. 

CXV.  If  any  party,  having  a  greater  interest  than  as  tenant  for  a  year  or 
from  year  to  year,  claim  compensation  in  respect  of  any  unexpired  term  or  inte- 
rest under  any  lease,  missive  of  lease,  or  grant  of  any  such  lands,  the  promoters 
of  the  undertaking  may  require  such  party  to  produce  the  lease,  missive  of  lease, 
or  grant  in  respect  of  which  such  claim  shall  be  made,  or  other  legal  evidence 
thereof  iu  his  power ;  and  if,  after  demand  made  in  writing  by  the  promoters  of 
the  undertaking,  such  lease,  missive  of  lease,  or  grant,  or  other  legal  evidence 
thereof,  be  not  produced  within  twenty-one  days,  the  party  so  claiming  com- 
pensation shall  be  considered  as  a  tenant  holding  only  from  year  to  year,  and  be 
entitled  to  compensation  accordingly. 

CXVI.  And  be  it  enacted,  That  the  powers  of  the  promoters  of  the  under- 
taking for  the  compulsory  purchase  or  taking  of  lands  for  the  purposes  of  the 
special  Act  shall  not  be  exercised  after  the  expiration  of  the  prescribed  period, 
and  if  no  period  be  prescribed  not  after  the  expiration  of  three  years  from  the 
passing  of  the  special  Act. 

And  with  respect  to  interest  in  lands  which  have  by  mistake  been  omitted  to 
be  purchased,  be  it  enacted  as  follows : 

CXVII.  If  at  any  time  after  the  promoters  of  the  undertaking  shall  have 
entered  upon  any  lands  which  under  the  provisions  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  they  were  authorized  to  purchase,  and  which 
shall  be  permanently  required  for  the  purposes  of  the  special  Act,  any  party  shall 
appear  to  be  entitled  to  any  estate,  right,  or  interest  in  or  charge  affecting  such 
lands  which  the  promoters  of  the  undertaking  shall  through  mistake  or  inadver- 
tency have  failed  or  omitted  duly  to  purchase  or  to  pay  compensation  for,  then, 
whether  the  period  allowed  for  the  purchase  of  lands  shall  have  expired  or  not, 
the  promoters  of  the  undertaking  shall  remain  in  the  undistm-bed  possession  of 
such  lands,  provided,  within  six  months  after  notice  of  such  estate,  right,  interest, 
or  charge,  in  case  the  same  shall  not  be  disputed  by  the  promoters  of  the  under- 
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taking,  or  in  case  the  same  shall  be  disputed,  then  within  six  months  after  the 
right  thereto  shall  have  been  finally  established  by  law  in  favour  of  the  party 
claiming  the  same,  the  promoters  of  the  undertaking  shall  purchase  or  pay  com- 
pensation for  the  same,  and  shall  also  pay  to  such  party,  or  to  any  other  party 
■who  may  establish  a  right  thereto,  full  compensation  for  the  profits  or  interest 
which  would  have  accrued  to  such  parties  respectively  in  respect  thereof  during 
the  interval  between  the  entry  of  the  promoters  of  the  undertaking  thereon  and 
the  time  of  the  payment  of  such  purchase  money  or  compensation  by  the  pro- 
moters of  the  undertaking,  so  far  as  such  profits  or  interest  may  be  recoverable 
in  law ;  and  such  purchase  money  or  compensation  shall  be  agreed  on  or  awarded 
aad  paid  in  like  manner  as  according  to  the  provisions  of  this  Act  the  same 
respectively  would  have  been  agreed  on  or  awarded  and  paid  in  case  the  pro- 
moters of  the  undertaking  had  purchased  such  estate,  right,  interest,  or  charge 
before  their  entering  upon  such  land,  or  as  near  thereto  as  circumstances  will  admit. 

CXVIII.  In  estimating  the  compensation  to  be  given  for  any  such  last- 
mentioned  lands,  or  any  estate  or  interest  in  the  same,  or  for  any  profits  thereof, 
the  jury,  or  arbiters,  or  Sheriff,  as  the  case  may  be,  shall  assess  the  same  accord- 
ing to  what  they  shall  find  to  have  been  the  value  of  such  lands,  estate,  or  inte- 
rest and  profits,  at  the  time  such  lands  were  entered  upon  by  the  promoters  of 
the  undertaking,  and  without  regard  to  any  improvements  or  works  made  in  the 
said  lands  by  the  promoters  of  the  imdertaking,  and  as  though  the  works  had  not 
been  constructed. 

CXIX.  In  addition  to  the  said  purchase  money,  compensation,  or  satisfac- 
tion, and  before  the  promoters  of  the  undertaking  shall  become  absolutely 
entitled  to  any  such  estate,  interest,  or  charge,  or  to  have  the  same  merged  or 
extinguished  for  their  benefit,  they  shall,  when  the  right  to  any  such  estate, 
interest,  or  charge  shall  have  been  disputed  by  the  company,  and  determined  ui 
favour  of  the  party  claiming  the  same,  pay  the  full  expenses  of  any  proceedings 
at  law  or  in  equity  for  the  determination  or  recovery  of  the  same  to  the  parties 
with  whom  any  such  Ktigation  in  respect  thereof  shall  have  taken  place ;  and 
such  expenses  shall,  in  case  the  same  shall  be  disputed,  be  settled  by  the  proper 
officer  of  the  court  in  which  such  Utigation  took  place. 

And  with  respect  to  lands  acquired  by  the  promoters  of  the  undertaking, 
under  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  therewith, 
but  which  shall  not  be  required  for  the  purposes  thereof,  be  it  enacted  as  follows : 

CXX.  Within  the  prescribed  period,  or  if  no  period  be  prescribed  within  ten 
years  after  the  expiration  of  the  time  limited  by  the  special  Act  for  the  comple- 
tion of  the  works,  the  promoters  of  the  undertaking  shall  absolutely  seU  and 
dispose  of  aU  such  superfluous  lands  in  such  manner  as  they  may  deem  most 
advantageous,  and  apply  the  purchase  money  arising  from  such  sales  to  the 
purposes  of  the  special  Act,  and  in  default  thereof  all  such  superfluous  lands 
remaining  unsold  at  the  expiration  of  such  period  shall  thereupon  vest  in  and 
become  the  property  of  the  owners  of  the  lands  adjoining  thereto  in  proportion 
to  the  extent  of  their  lands  respectively  adjoining  the  same. 

CXXI.  Before  the  promoters  of  the  undertaking  dispose  of  any  such  super- 
fluous lands  they  shall,  imless  such  lands  be  situate  within  a  town,  or  be  lands 
built  upon,  or  be  used  for  building  purposes,  first  offer  to  sell  the  same  to  the 
person  then  entitled  to  the  lands  (3  any)  from  which  the  same  were  originally 
severed ;  or  if  such  person  refuse  to  purchase  the  same,  or  cannot,  after  dlhgent 
inquiry,  be  found,  then  the  hke  offer  shaU  be  made  to  the  person  or  to  the  several 
persons  whose  lands  shall  immediately  adjoin  the  lands  so  proposed  to  be  sold, 
such  persons  being  capable  of  entering  into  a  contract  for  the  purchase  of  such 
lands ;  and  where  more  than  one  such  person  shall  be  entitled  to  such  right  of 
pre-emption  such  offer  shall  be  made  to  such  persons  in  succession,  one  after 
another,  in  such  order  as  the  promoters  of  the  undertaking  shall  think  fit. 

CXXII.  If  any  such  persons  be  desirous  of  purchasing  such  lands,  then, 
within  six  week^  after  such  offer  of  sale,  they  shall  signify  their  desire  in  that 
behalf  to  the  promoters  of  the  undertaking  ;  or  if  they  decline  such  offer,  or  if 
for  six  weeks  they  neglect  to  signify  their  desire  to  purchase  such  lands,  the 
right  of  pre-emption  of  every  such  person  so  declining  or  neglecting,  in  respect 
of  the  lands  included  in  such  offer,  shall  cease ;  and  a  declaration  in  writing. 
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made  before  the  Sheriff  by  some  person  not  interested  in  the  matter  in  question, 
stating  that  such  offer  was  made,  and  was  refused,  or  not  accepted  within  six 
weeks  from  the  time  of  making  the  same,  or  that  the  person  or  all  the  persons 
entitled  to  the  right  of  pre-emption  were  out  of  the  country,  or  could  not,  after 
dUigent  inquiry,  be  foimd,  or  were  not  capable  of  entering  into  a  contract  for 
the  purchase  of  such  lands,  shall  in  all  courts  be  sufficient  evidence  of  the  facts 
therein  stated. 

CXXIll.  If  amy  person  entitled  to  such  pre-emption  be  desirous  of  purchas- 
ing any  such  lands,  and  such  person  and  the  promoters  of  the  undertaking 
do  not  agree  as  to  the  price  thereof,  then  such  price  shall  be  ascertaiued  by 
arbitration,  and  the  expenses  of  such  arbitration  shall  be  in  the  discretion  of  the 
arbiters. 

CXXIV.  Upon  payment  or  tender  to  the  promoters  of  the  undertaking  of 
the  purchase  money  so  agreed  upon  or  determiaed  as  aforesaid  they  shall  convey 
such  lands  to  the  purchasers  thereof  by  deed,  under  the  common  seal  of  the 
promoters  of  the  undertakiag,  it  they  be  a  corporation,  or  if  not  a  corporation 
under  the  hands  of  the  promoters  of  the  undertaking  or  any  two  of  the  direc- 
tors or  managers  thereof  acting  by  the  authority  of  the  body ;  and  a  deed  so 
executed  shall  be  effectual  to  vest  the  lands  comprised  therein  in  the  purchaser 
of  such  lands  for  the  estate  which  shall  so  have  been  purchased  by  him,  and  a 
receipt  under  such  common  seal,  or  under  the  hands  of  two  of  the  directors  or 
managers  of  the  undertaking,  as  aforesaid,  shall  be  a  sufficient  discharge  to  the 
purchaser  of  any  such  lands  for  the  purchase  money  in  such  receipt  expressed 
to  be  received. 

CXXV.  And  be  it  enacted.  That  in  every  conveyance  of  lands  to  be  made 
by  the  promoters  of  the  undertaiing  under  this  or  the  special  Act  the  word 
'  dispone'  shall  operate  as  a  clause  of  absolute  warrandice  by  the  promoters  of 
the  undertaking,  for  themselves  and  their  successors,  or  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  as  the  case  may  be,  to  the  respec- 
tive disponees  therein  named,  and  the  successors,  heirs,  executors,  administra- 
tors, and  assigns  of  such  disponees,  according  to  the  quality  or  nature  of  such 
conveyances,  and  of  the  estate  or  interest  therein  expressed  to  be  thereby  con- 
veyed, except  so  far  as  the  same  shall  be  restrained  or  limited  by  express  words 
contained  in  such  conveyance. 

CXXVl.  And  be  it  enacted,  that  the  rights  and  titles  to  be  granted  in 
manner  herein  mentioned  in  and  to  any  lands  taken  and  used  for  the  purposes 
of  this  Act  shall,  unless  otherwise  specially  provided  for,  in  nowise  affect  or 
diminish  the  right  of  superiority  in  the  same,  which  shall  remain  entire  in  the 
person  granting  such  rights  and  titles  ;  but  in  the  event  of  the  lands  so  used  or 
taken  being  a  part  or  portion  of  other  lands  held  by  the  same  owner,  under  the 
same  titles,  the  said  company  shall  not  be  liable  for  any  feu-duties  or  casualties 
to  the  superiors  thereof,  nor  shall  the  said  company  be  bound  to  enter  with  the 
said  superiors  :  Provided  always,  that  before  entering  into  possession  of  any 
lands  full  compensation  shall  be  made  to  the  said  superiors  for  all  loss  which 
they  may  sustain  by  being  deprived  of  any  casualties,  or  otherwise  by  reason  of 
any  procedure  under  this  Act. 

OXXVII.  And  be  it  enacted.  That  if  the  promoters  of  the  undertaking 
become  possessed,  by  virtue  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  of  any  lands  charged  with  the  land-tax,  or  liable  to  be  assessed  to  the 
poor's  rate  or  prison  assessment,  they  shall  from  time  to  time,  until  the  works 
shall  be  completed  and  assessed  to  such  land-tax  and  poor's  rate  and  prison 
assessment,  be  liable  to  make  good  the  deiiciency  in  the  several  assessments  for 
land-tax  and  poor's  rate  and  prison  assessment  by  reason  of  such  lands  having 
been  taken  or  used  for  the  purposes  of  the  work  ;  and  such  deficiency  shall  be 
computed  according  to  the  rent^  at  which  such  lands,  with  any  buildmg  there- 
on, were  valued  or  rated  at  the  time  of  the  passing  of  the  special  Act ;  and  on 
demand  of  such  deficiency  the  promoters  of  the  undertaking  or  their  treasurer 
shall  pay  aU  such  deficiencies  to  the  collector  of  the  said  assessments  respec- 
tively ;  nevertheless,  if  at  any  time  the  promoters  of  the  undertaking  think  fit 
to  redeem  such  land-tax,  they  may  do  so,  in  accordance  with  the  powers  in  that 
behalf  given  by  the  Acts  for  the  redemption  of  the  land-tax. 
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And  with  respect  to  the  giving  of  notices,  be  it  enacted  as  follows  : 
CXXVIII.  Any  summons  or  notice,  or  any  writ  or  other  proceeding  at  law 
or  equity  required  to  be  served  upon  the  promoters  of  the  undertaking,  may  be 
served  by  the  same  being  left  at  or  transmitted  through  the  post,  directed  to 
the  principal  office  of  the  promoters  of  the  undertaking,  or  one  of  the  principal 
offices  where  there  shall  be  more  than  one,  or  being  given  personally,  or  trans- 
mitted through  the  post,  directed  to  the  secretary,  or  in  case  there  be  no  secre- 
tary, then  by  being  given  to  the  sohcitor  of  the  said  promoters. 

CXXIX.  And  be  it  enacted.  That  if  any  party  shaU  have  committed  any 
h'regularity,  trespass,  or  other  wrongful  proceeding  in  the  execution  of  this  or 
the  special  Act,  or  any  Act  incorporated  therewith,  or  by  virtue  of  any  power  or 
authority  thereby  given,  and  if,  before  action  brought  in  respect  thereof,  such 
party  make  tender  of  sufficient  amends  to  the  party  injured,  such  last-mentioned 
party  shall  not  recover  in  any  such  action  ;  and  if  no  such  tender  shall  have  been 
made  it  shall  be  lawful  for  the  defender,  by  leave  of  the  court  where  such  action 
shall  be  pending,  at  any  time  before  the  record  is  closed,  to  pay  into  court  such 
sum  of  money  as  he  shall  think  fit,  and  thereupon  such  proceedings  shall  be  had 
as  in  other  cases  where  defenders  are  allowed  to  pay  money  into  court. 

And  with  respect  to  the  recovery  of  forfeitures,  penalties,  and  expenses,  be  it 
enacted  as  follows : 

CXXX.  Every  penalty  or  forfeiture  imposed  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  or  by  any  bye-law  made  in  pursuance  thereof, 
the  recovery  of  which  is  not  otherwise  provided  for,  may  be  recovered  by  sum- 
mary proceeding  before  the  Sheriff  or  two  Justices ;  and  on  complaint  being 
made  to  any  Sheriff  or  Justice  he  shall  issue  an  order  requiring  the  party  com- 
plained against  to  appear  before  himself,  if  the  order  be  issued  by  a  Sheriff,  or 
before  two  or  more  Justices,  if  the  order  be  issued  by  a  Justice,  at  a  time  and 
place  to  be  named  in  such  order ;  and  every  such  order  shaU  be  served  on  the 
party  offending  either  in  person  or  by  leaving  the  same  with  some  inmate  at  his 
usual  place  of  abode  ;  and  upon  the  appearance  of  the  party  complaiued  against, 
or  in  his  absence,  after  proof  of  the  due  service  of  such  order,  it  shall  be  lawful 
for  any  Sheriff  or  two  Justices  to  proceed  to  the  hearing  of  the  complaint ;  and 
upon  proof  of  the  offence,  either  by  the  confession  of  the  party  complained 
against,  or  upon  the  oath  of  one  credible  witness  or  more,  it  shall  be  lawful  for 
such  Sheriff  or  Justices  to  convict  the  offender,  and  upon  such  conviction  to 
adjudge  the  offender  to  pay  the  penalty  or  forfeiture  incurred,  as  well  as  such 
expenses  attending  the  conviction  as  such  Sheriff  or  Justices  shall  think  fit. 

CXXXI.  If  forthwith  upon  any  such  adjudication  as  aforesaid  the  amount 
of  the  penalty  or  forfeiture,  and  of  such  expenses  as  aforesaid,  be  not  paid,  the 
amoimt  of  such  penalty  and  expenses  may  be  levied  by  poinding  and  sale,  and  such 
Sheriff  or  Justices  shall  issue  his  or  their  warrant  of  poinding  and  sale  accordingly. 
CXXXII.  If  any  such  sum  shall  be  payable  by  the  promoters  of  the  under- 
taking, and  if  sufficient  goods  of  the  said  promoters  cannot  be  found  whereon  to 
levy  the  same,  it  may,  if  the  amount  thereof  do  not  exceed  twenty  pounds,  be 
recovered  by  poinding  and  sale  of  the  goods  of  the  treasurer  of  the  said  pro- 
moters, and  the  Sheriff,  on  application,  shall  issue  his  warrant  accordingly ;  but 
no  such  poinding  and  sale  shall  be  executed  against  the  goods  of  such  treasurer 
unless  seven  days'  previous  notice  in  writing,  stating  the  amount  so  due,  and 
demanding  payment  thereof,  have  been  given  to  such  treasurer,  or  left  at  his 
residence ;  and  if  such  treasurer  pay  any  money  under  such  poinding  and  sale  as 
aforesaid  he  may  retain  the  amount  so  paid  by  him,  and  all  expenses  occasioned 
thereby,  out  of  any  money  belonging  to  the  promoters  of  the  imdertaking  com- 
ing into  his  custody  or  control,  or  he  may  sue  the  promoters  of  the  undertaking 
for  the  same. 

CXXXIII.  Where  in  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, any  sum  of  money,  whether  in  the  nature  of  penalty,  expenses,  or  other- 
wise, is  directed  to  be  levied  by  poinding  and  sale,  such  sum  of  money  shall  be 
levied  by  poinding  and  sale  of  the  goods  and  effects  of  the  party  liable  to  pay 
the  same,  and  the  overplus  arising  from  the  sale  of  such  gpods  and  effects,  after 
satisfying  such  sum  of  money,  and  the  expenses  of  the  poinding  and  sale,  shall 
be  returned,  on  demand,  to  the  party  whose  goods  shall  have  been  seized. 

3  Q 


Notices. 

Service  of 
notices  upon 
the  promoters 
of  the  under- 
taking. 


Tender  of 
amends. 


Becovery  oj 
penalties. 

Penalties  to  be 
summarily 
recovered 
before  the 
Sheriff  or 
two  Justices. 


Penalties 
to  be  levied 
by  poinding 
and  sale. 

Poinding,  etc., 
against  the 
treasurer. 


Poinding,  etc., 
how  to  be 
levied. 
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Poinding  not 
unlawful  for 
■want  of  form. 


Application  of 
penalties. 


Penalties  to  be 
sued  for  with- 
in six  months. 


Form  of 
conviction. 


Proceedings 
not  to  be 
quashed  for 
want  of  form, 
etc. 

Power  of 
appeal  from 
Sheriff-substi- 
tute to  Sheriff. 


Parties  allowed 
to  appeal  from 
Justices  to 
Quarter  Ses- 
sions, on  giv- 
ing security. 


Court  to  make 
such  order  as 
they  think 
reasonable. 


Access  to 
special  Act. 


CXXXIV.  No  poinding  and  sale  made  by  virtue  of  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  shall  be  deemed  unlawful,  nor  shall  any 
party  making  the  same  be  deemed  a  trespasser  or  wrongdoer,  on  account  of  any 
defect  or  want  of  form  in  the  simunons,  conviction,  warrant,  or  other  proceeding 
relating  thereto,  but  all  persons  aggrieved  by  such  defect  or  irregularity  may 
recover  full  satisfaction  for  the  special  damage  in  an  action  before  the  Sheriff  Court. 

CXXXV.  The  Sheriff  or  Justices  by  whom  any  such  penalty  or  forfeiture 
shall  be  imposed,  where  the  application  thereof  is  not  otherwise  provided  for, 
may  award  not  more  than  one-half  thereof  to  the  informer,  and  shall  award  the 
remainder  to  the  kirk-session,  or  treasurer  or  collector  of  the  funds  for  the  poor, 
of  the  parish  in  which  the  offence  shall  have  been  committed,  for  the  benefit  of 
the  poor  of  such  parish. 

OXXXVI.  No  person  shall  be  liable  to  the  payment  of  any  penalty  or  for- 
feiture imposed  by  virtue  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  for  any  offence  made  cognizable  before  the  Sheriff  or  Justices,  unless 
the  complaint  respecting  such  offence  shall  have  been  made  before  such  Sheriff 
or  some  Justice  within  six  months  next  after  the  commission  of  such  offence. 

CXXXVll.  The  Sheriff  or  Justice  or  Justices  before  whom  any  person  shall 
be  convicted  of  any  offence  against  this  or  the  special  Act,  or  any  Act  incorpo- 
rated therewith,  may  cause  the  conviction  to  be  drawn  up  according  to  the  form 
in  the  Schedule  (0)  to  this  Act  annexed. 

CXXXVIIl.  No  proceeding  in  pursuance  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  shall  be  quashed  or  vacated  for  want  of  form,  nor 
shall  the  same  be  removed  lay  suspension  or  otherwise  into  any  superior  court. 

CXXXIX.  In  aU  cases  which  may  come  before  any  Sheriff-substitute  under 
this  or  the  special  Act,  or  any  Act  iacorporated  therewith,  in  which  written  plead- 
ings shall  have  been  allowed,  and  a  written  record  shall  have  been  made  up,  and 
where  the  evidence  which  has  been  led  by  the  parties  shall  have  been  reduced  to 
writing,  but  in  no  other  case  whatever,  it  shall  be  competent  for  any  of  the 
parties  thereto,  within  seven  days  after  a  final  judgment  shall  have  been  pro- 
nounced by  such  Sheriff -substitute,  to  appeal  against  the  same  to  the  Sheriff  of 
the  county,  by  lodging  a  miaute  of  appeal  with  the  Sheriff- clerk  of  such  county 
or  his  depute  ;  and  the  said  Sheriff  shall  thereupon  review  the  proceedings  of  the 
said  Sheriff-substitute,  and  whole  process,  and,  if  he  think  proper,  hear  the 
parties  viva  voce  thereon,  and  pronounce  judgment ;  and  such  judgment  shall  in 
no  case  be  subject  to  review  by  suspension  or  advocation,  or  by  reduction,  on 
any  ground  whatever. 

OXL.  If  any  party  shall  feel  aggrieved  by  any  determination  or  adjudication 
of  any  Justice  or  two  or  more  Justices,  with  respect  to  any  penalty  or  forfeiture 
under  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, such  party  may  appeal  to  the  General  Quarter  Sessions  for  the  county  or 
place  in  which  the  cause  of  appeal  shall  have  arisen  ;  but  no  such  appeal  shall 
be  entertained  unless  it  be  made  within  four  months  next  after  the  making 
of  such  determination  or  adjudication,  nor  unless  ten  days'  notice  in  writing 
of  such  appeal,  stating  the  nature  and  grounds  thereof,  be  given  to  the  party 
against  whom  the  appeal  shall  be  brought,  nor  unless  the  appellant  forthwith 
after  such  notice  enter  iato  recognizances,  with  two  sufficient  sureties,  before  a 
Justice,  conditioned  duly  to  prosecute  such  appeal,  and  to  abide  the  order  of  the 
Court  thereon. 

CXLI.  At  the  Quarter  Sessions  for  which  such  notice  shall  be  given  the 
Court  shaU  proceed  to  hear  and  determine  the  appeal  in  a  summaxy  way,  or  they 
may,  if  they  think  fit,  adjourn  it  to  the  foUowing  sessions ;  and  upon  the  hear- 
ing of  such  appeal  the  Court  may,  if  they  think  fit,  mitigate  any  penalty  or  for- 
feitm-e,  or  they  may  confirm  or  quash  the  adjudication,  and  order  any  money 
paid  by  the  appellant,  or  levied  by  distress  upon  his  goods,  to  be  returned  to 
him,  and  may  also  order  such  further  satisfaction  to  be  made  to  the  party 
injured  as  they  may  judge  reasonable,  and  they  may  make  such  order  concern- 
ing the  expenses,  both  of  the  adjudication  and  of  the  appeal,  as  they  may  think 
reasonable. 

And  with  respect  to  the  provision  to  be  made  for  affording  access  to  the 
special  Act  by  all  parties  interested,  be  it  enacted  as  follows  : 
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CXLII.  The  company  shall  at  all  times,  after  the  expiration  of  six  months 
after  the  passing  of  the  special  Act,  keep  in  their  principal  office  of  business  a 
copy  of  the  special  Act,  printed  by  the  printers  to  her  Majesty,  or  some  of 
them  ;  and  where  the  undertaking  shall  be  a  railway,  canal,  or  other  like  under- 
taking, the  works  of  which  shaU  not  be  confined  to  one  county,  shall  also  within 
the  space  of  such  six  months  deposit  in  the  office  of  each  of  the  Sheriff-clerks  of 
the  several  counties  into  which  the  works  shall  extend  a  copy  of  such  special 
Act,  so  printed  as  aforesaid  ;  and  the  said  Sheriff-clerks  shall  receive,  and  they 
and  the  company,  respectively  shall  retain,  the  said  copies  of  the  special  Act, 
and  shall  permit  all  persons  interested  to  inspect  the  same,  and  make  extracts  or 
copies  therefrom  in  the  hke  manner,  and  upon  the  like  terms,  and  under  the  like 
penalty  for  default,  as  is  provided  in  the  case  of  certain  plans  and  sections  by  an 
Act  passed  in  the  first  year  of  the  rqign  of  her  present  Majesty,  intituled  An  Act 
to  compel  Clerks  of  the  Peace  for  Counties  and  other  Persons  to  take  the  Custody 
of  such  Documents  as  shall  he  directed  to  he  deposited  with  them  under  the 
Standing  Orders  of  either  House  of  Parliament. 

CXLIII.  If  the  company  shall  fail  to  keep  or  deposit,  as  hereinbefore  men- 
tioned, any  of  the  said  copies  of  the  special  Act,  they  shall  forfeit  twenty  pounds 
for  every  such  offence,  and  also  five  pounds  for  every  day  afterwards  during 
which  such  copy  shall  be  not  so  kept  or  deposited. 

OXLIV.  And  be  it  enacted,  That  this  Act  may  be  amended  or  repealed  by 
any  Act  to  be  passed  in  the  present  session  of  Parliament. 


Copies  of 
special  Act  to 
be  kept  and 
deposited,  and 
allowed  to  be 
inspected. 


7  "W.  4. 
Tict.  c.  i 


Penalty  on 
company  fail- 
ing to  keep  and 
deposit  Act. 

Act  may  be 
amended  this 


SCHEDULES  REFERRED  TO  IN  THE  FOREGOING  ACT. 
SCHEDULE  (A). 

FOEM  OF  CONVEYANCE. 

I  of  in  consideration  of  the  simi  of  paid  to 

me  [or,  as  the  case  may  he,  into  the  Bank  {or  to  A.  B.  of 

and  C.  D.  of  two  trustees  appointed  to  receive  the  same)],  pursuant 

to  an  Act  passed,  etc.,  intituled,  etc.  by  the  [here  name  the  company'],  incorporated 
by  the  said  Act,  do  hereby  sell,  alienate,  dispone,  convey,  assign,  and  make  over 
from  me,  my  heirs  and  successors,  to  the  said  company,  their  successors  and 
assignees,  for  ever,  according  to  the  true  intent  and  meaning  of  the  said  Act, 
all  [describing  the  premises  to  he  conveyed],  together  with  all  rights  and  perti- 
nents the:[:eto  belonging,  and  all  such  right,  title,  and  interest  in  and  to  the  same 
as  I  and  my  foresaids  are  or  shall  become  possessed  of,  or  are  by  the  said  Act 
empowered  to  convey.  [Here  insert  the  conditions  {if  any}  of  the  conveyance, 
and  a  registration  clause  for  preservation  and  diligence,  and  a  testing  clause, 
according  to  the  form  of  the  law  of  Scotland.] 


SCHEDULE  (B). 

FORM  OF  CONVEYANCE  IN  CONSIDERATION  OF  FE0-DUTY  OR  EENT-CHARGE. 

I  of  in  consideration  of  the  feu-duty  or  rent  to  be  paid 

to  me,  my  heirs  and  assigns,  as  hereinafter  mentioned,  by  the  [here  name  the 
company] ,  established  and  incorporated  by  virtue  of  an  Act  passed,  etc. ,  intituled, 
etc. ,  do  hereby  dispone,  convey,  and  make  over  from  me,  my  heirs  and  successors, 
to  the  said  company,  their  successors  and  assignees,  for  ever,  according  to  the 
true  intent  and  meaning  of  the  said  Act,  all  [describing  the  premises  to  he  con- 
veyed], together  with  all  rights  and  pertinents  thereunto  belonging,  and  all  my 
right,  title,  and  interest  in  and  to  the  same  and  every  part  thereof,  they  the  said 
company,  their  successors  and  assignees,  yielding  and  paying  unto  me,  my  heirs 
and  assignees,  one  clear  annual  feu-duty  or  rent  of  by  equal  haii- 

yearly  portions  henceforth  on  the  [stating  the  days.  Here  insert  conditions  of 
the  conveyance  (if  any),  and  insert  a  registration  clause  for  preservation  and 
diligence,  and  a  testing  clause,  according  to  the  form  of  the  law  of  Scotland.] 
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SCHEDULE  (C). 

FORM  OF  CONVICTION  BEFOEE 

to  wit. 
Be  it  remembered,  That  on  the  day  of  in  the  year  of 

our  Lord  A.  B.  is  convicted  before  me  C,  the  Sheriff  [or  before  us 

D.,  E.,  two  of  her  Majesty's  Justices  of  the  Peace]  for  the  county  of 
[here  describe  the  offence  generally,  and  the  time  and  place  when  and  where  com- 
mitted'], contrary  to  the  [here  name  the  special  Act].     Given  under  my  hand  [or 
imder  our  hands],  the  day  and  year  first  above  written. 

D. 

E. 


Operation  of 
the  Act  con- 
fined to  future 
railways. 


Interpretations 
in  tMs  Act : 

'  special  Act :' 


'  prescribed :' 


'  the  lands :' 
'the  undertak- 
ing.' 

Interpretations 
in  this  and  the 
special  Act : 

number : 


gender : 


8  AND  9  Vict.  C.  33. — An  Act  for  consolidating  in  One  Act  certain  Provisions 
usually  inserted  in  Acts  authorizing  the  making  of  Railways  in  Scotland. — 
[21s«  July  1845.] 

Whereas  it  is  expedient  to  comprise  in  one  general  Act  sundry  provisions 
usually  introduced  into  Acts  of  Parliament  authorizing  the  construction  of  rail- 
ways in  Scotland,  and  that  as  well  for  the  purpose  of  avoiding  the  necessity  of 
repeating  such  provisions  in  each  of  the  several  Acts  relating  to  such  under- 
takings, as  for  ensuring  greater  uniformity  in  the  provisions  themselves :  And 
whereas  a  bill  is  now  pending  in  Parliament,  intituled  An  Act  for  consolidating 
in  One  Act  certain  Provisions  usually  inserted  in  Acts  authorizing  the  taking  of 
Lands  for  Undertakings  of  a  public  Nature  in  Scotland,  and  which  is  intended 
to  be  called  'The  Lands  Claxises  Oonsohdation  (Scotland)  Act,  1845:'  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same.  That  the  provisions  of 
this  Act  shaU  apply  to  every  railway  in  Scotland  which  shall  by  any  Act  which 
shall  hereafter  be  passed  be  authorized  to  be  constructed,  and  this  Act  shall  be 
incorporated  with  such  Act ;  and  all  the  clauses  and  provisions  of  this  Act,  save 
so  far  as  they  shall  be  expressly  varied  or  excepted  by  any  such  Act,  shall  apply 
to  the  undertaking  authorized  thereby,  so  far  as  the  same  shall  be  applicable  to 
such  undertaking,  and  shall,  as  well  as  the  clauses  and  provisions  of  every  other 
Act  which  shall  be  incorporated  with  such  Act,  form  part  of  such  Act,  and  be 
construed  together  therewith,  as  forming  one  Act. 

And  with  respect  to  the  construction  of  this  Act,  and  other  Acts  to  be  incor- 
porated therewith,  be  it  enacted  as  follows  : 

n.  The  expression  '  the  special  Act '  used  in  this  Act  shall  be  construed  to 
mean  any  Act  which  shall  be  hereafter  passed  authorizing  the  construction  of  a 
railway,  and  with  which  this  Act  shall  be  so  incorporated  as  aforesaid  ;  and  the 
word  '  prescribed '  used  in  this  Act  in  reference  to  any  matter  herein  stated 
shall  be  construed  to  refer  to  such  matter  as  the  same  shall  be  prescribed  or  pro- 
vided for  in  the  special  Act,  and  the  sentence  in  which  such  word  shall  occur, 
shall  be  construed  as  if,  instead  of  the  word  '  prescribed,'  the  expression  '  pre- 
scribed for  that  purpose  in  the  special  Act,'  had  been  used ;  and  the  expression 
'  the  lands '  shall  mean  the  lauds  which  shall  by  the  special  Act  be  authorized 
to  be  taken  or  used  for  the  purposes  thereof  ;  and  the  expression  '  the  under- 
taking '  shall  mean  the  railway  and  works,  of  whatever  description,  by  the 
special  Act  authorized  to  be  executed. 

III.  The  following  words  and  expressions  both  in  this  and  the  special  Act 
shall  have  the  meanings  hereby  assigned  to  them,  unless  there  be  something  in 
the  subject  or  context  repugnant  to  such  construction  ;  (that  is  to  say), 

Words  importing  the  singular  number  only  shall  include  the  plural  number, 
and  words  importing  the  plural  number  only  shall  include  also  the 
singular  number : 

Words  importing  the  masculine  gender  only  shall  include  females  : 
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The  word  '  lands '  shall  include  lands,  houses,  tenements,  aud  heritages  of 
any  tenure  : 

The  word  '  lease '  shall  include  a  missive  or  an  agreement  for  a  lease  : 

The  word  '  toll '  shall  include  any  rate  or  charge  or  other  payment  payable 
imder  the  special  Act,  for  any  passenger,  animal,  carriage,  goods,  mer- 
chandise, articles,  matters,  or  thmgs  conveyed  on  the  railway  : 

The  word  '  month '  shall  mean  calendar  month  : 

The  '  Lord  Ordinary '  shall  mean  the  Lord  Ordinary  of  the  Court  of  Session 
in  Scotland  officiating  on  the  bills  in  time  of  vacation,  or  the  junior 
Lord  Ordinary  if  in  time  of  session,  as  the  case  may  be  : 

The  word  '  oath '  shall  include  affirmation  in  the  case  of  Quakers,  or  other 
declaration  or  solemnity  lawfully  substituted  for  an  oath  in  the  case  of  any 
other  persons  exempted  by  law  from  the  necessity  of  taking  an  oath  : 

The  word  '  county '  shall  include  any  ward  or  other  like  division  of  a  county: 

The  word  '  Sheriff '  shall  include  the  Sheriff-substitute  : 

The  word  '  Justice '  shall  mean  Justice  of  the  Peace  acting  for  the  county, 
city,  or  place  where  the  matter  requiring  the  cognizance  of  any  such 
Justice  shall  arise,  and  who  shall  not  be  interested  in  the  matter ;  and 
where  such  matter  shall  arise  in  respect  of  lands  being  the  property  of 
one  and  the  same  party,  situate  not  wholly  in  any  one  county,  city,  or 
place,  shall  mean  a  Justice  acting  for  the  county,  city,  or  place  where 
any  part  of  such  lands  shall  be  situate,  and  who  shall  not  be  interested  in 
such  matter  ;  and  where  any  matter  shall  be  authorized  or  required  to  be 
done  by  two  Justices,  the  expression  '  two  Justices '  shall  be  understood 
to  mean  two  or  more  Justices  assembled  and  acting  together. 

Where,  under  the  provisions  of  this  or  the  special  Act,  any  notice  shall  be 
required  to  be  given  to  the  owner  of  any  lands,  or  where  any  act  shall 
be  authorized  or  required  to  be  done  with  the  consent  of  any  such 
owner,  the  word  '  owner '  shall  be  understood  to  mean  any  person  or 
corporation  who,  under  the  provisions  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  would  be  enabled  to  sell  and  convey  lands 
to  the  company : 

The  expression  '  the  bank '  shall  mean  any  one  of  the  incorporated  or  char- 
tered banks  in  Scotland : 

The  expression  '  the  company '  shall  mean  the  company  or  party  which  shall 
be  authorized  by  the  special  Act  to  construct  the  railway  : 

The  expression  '  the  railway'  shall  mean  the  railway  and  works  by  the  special 
Act  authorized  to  be  constructed : 

The  expression  '  the  Board  of  Trade '  shall  mean  the  Lords  of  the  Committee 
of  her  Majesty's  Privy  Council  appointed  for  Trade  and  Foreign  Planta- 
tions. 

IV.  And  be  it  enacted.  That  in  citing  this  Act  in  other  Acts  of  Parliament, 
and  in  legal  instruments,  it  shall  be  sufficient  to  use  the  expression  '  The  Rail- 
ways Clauses  Consolidation  (Scotland)  Act,  1845.' 

V.  And  whereas  it  may  be  convenient,  in  some  cases,  to  incorporate  with 
Acts  hereafter  to  be  passed  some  portion  only  of  the  provisions  of  this  Act ;  be 
it  therefore  enacted.  That,  for  the  purpose  of  making  any  such  incorporation,  it 
shaU  be  sufficient  in  any  such  Act  to  enact  that  the  clauses  of  this  Act  with  re- 
spect to  the  matter  so  proposed  to  be  incorporated  (describing  such  matter  as  it 
is  described  in  this  Act,  in  the  words  introductory  to  the  enactment  with  respect 
to  such  matter),  shall  be  incorporated  with  such  Act,  and  thereupon  all  the 
clauses  and  provisions  of  this  Act  with  respect  to  the  matter  so  incorporated 
shall,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by  such  Act,  form 
part  of  such  Act,  and  such  Act  shall  be  construed  as  it  the  substance  of  such 
clauses  and  provisions  were  set  forth  therein  with  reference  to  the  matter  to 
which  such  Act  shall  relate. 

And  with  respect  to  the  construction  of  the  railway  and  the  works  connected 
therewith,  be  it  enacted  as  follows: 

VI.  In  exercising  the  power  given  to  the  company  by  the  special  Act  to 
construct  the  railway,  and  to  take  lands  for  that  purpose,  the  company  shall  be 
subject  to  the  provisions  and  restrictions  contained  in  this  Act  and  in  the  said 


'  lands ;' 


'  toll :' 


'  month :' 
'  Lord  Ordi- 
nary :' 


'  oath  :' 


■  county :' 
'  Sheriff :' 
'  Justice :' 


'  two  Jus- 
tices ;' 


'  the  bank :' 

'  the  company : 

'  the  railway :' 

*  Board  of 
Trade.' 

Short  title  of 
the  Act. 

Form  in  which 
portions  of  this 
Act  may  be 
incorporated  in 
other  Acts. 


Construction  of 


The  construc- 
tion of  the 
railway  to  be 
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subject  to  the 
provisions  of 
this  Act  and 
the  Lands 
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Lands  Clauses  Consolidation  (Scotland)  Act ;  and  the  company  shall  make  to 
the  owners  and  occupiers  of,  and  all  other  parties  interested  in  any  lands  taken 
or  used  for  the  purposes  of  the  railway,  or  injuriously  aifected  by  the  construc- 
tion thereof,  fuU  compensation  for  the  value  of  the  lands  so  taken  or  used,  and 
for  aU  damage  sustained  by  such  owners,  occupiers,  and  other  parties,  by  rea- 
son of  the  exercise,  as  regards  such  lands,  of  the  powers  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  vested  in  the  company ;  and,  except 
where  otherwise  provided  by  this  or  the  special  Act,  the  amount  of  such  com- 
pensation shall  be  ascertained  and  determined  in  the  manner  provided  by  the 
said  Lands  Clauses  Consolidation  Act  for  determining  questions  of  compensation 
with  regard  to  lands  purchased  or  taken  under  the  provisions  thereof  ;  and  aU 
the  provisions  of  the  said  last-mentioned  Act  shall  be  apphcable  to  determine 
the  amount  of  any  such  compensation,  and  to  enforcing  the  payment  or  other 
satisfaction  thereof. 

VII.  If  any  omission,  misstatement,  or  erroneous  description  shall  have  been 
made  of  any  lands,  or  of  the  owners,  lessees,  or  occupiers  of  any  lands,  described 
on  the  plans  or  books  of  reference  mentioned  in  the  special  Act,  or  in  the 
schedule  to  the  special  Act,  it  shall  be  lawful  for  the  company,  after  giving  ten 
days'  notice  to  the  owners  of  the  lands  affected  by  such  proposed  correction,  to 
apply  to  the  SheriEE  for  the  correction  thereof ;  and  if  it  shall  appear  to  such 
Sheriff  that  such  omission,  misstatement,  or  erroneous  description  arose  from 
mistake,  he  shall  certify  the  same  accordingly,  and  shall  in  such  certificate  state 
the  particulars  of  any  such  omission,  and  in  what  respect  any  such  matter  shall 
have  been  misstated  or  erroneously  described  ;  and  such  certificate  shaJl  be  de- 
posited in  the  office  of  the  principal  Sheriff- clerk  in  every  county  in  which  the 
lands  affected  thereby  shall  be  situate,  and  shall  also  be  deposited  with  the 
schoolmasters  of  the  several  parishes  (or,  in  royal  burghs,  with  the  town- 
clerk)  in  which  the  lands  affected  thereby  shall  be  situate  ;  and  such  certificate 
shall  be  kept  by  such  SheriEE-clerks,  schoolmasters,  and  other  persons  respectively 
along  with  the  other  documents  to  which  they  relate ;  and  thereupon  such  plan, 
book  of  reference,  or  schedule,  shall  be  deemed  to  be  corrected  according  to 
such  certificate  ;  and  it  shall  be  lawful  for  the  company  to  make  the  works  in 
accordance  with  such  certi&cate. 

VIII.  It  shall  not  be  lawful  for  the  company  to  proceed  in  the  execution  of 
the  railway  unless  they  shall  have  previously  to  the  commencement  of  such 
work  deposited  in  the  office  of  the  principal  Sheriff-clerk  in  every  county  in  or 
through  which  the  railway  is  intended  to  pass,  a  plan  and  section  of  all  such 
alterations  from  the  original  plan  and  section  as  shall  have  been  approved  of 
by  Parhament,  on  the  same  scale  and  containing  the  same  particulars  as  the 
original  plan  and  section  of  the  railway,  and  shall  also  have  deposited  with  the 
schoolmasters  of  the  several  parishes  (or,  in  royal  burghs,  with  the  town-clerk) 
in  or  through  which  such  alterations  shall  have  been  authorized  to  be  made, 
copies  or  extracts  of  or  from  such  plans  and  sections  as  shall  relate  to  such 
parishes  respectively. 

IX.  The  said  Sheriff-clerks,  schoolmasters,  and  town-clerks  shall  receive  the 
said  plans  and  sections  of  alterations,  and  copies  and  extracts  thereof  respec- 
tively, and  shall  retain  the  same,  as  well  as  the  said  original  plans  and  sections, 
and  shall  permit  aU  persons  interested  to  inspect  any  of  the  documents  aforesaid, 
and  to  make  copies  and  extracts  of  and  from  the  same,  in  the  like  manner  and 
upon  the  like  terms,  and  under  the  like  penalty  for  default,  as  is  provided  in  the 
case  of  the  original  plans  and  sections  by  an  Act  passed  in  the  first  year  of  the 
reign  of  her  present  Majesty,  intituled  An  Act  to  compel  Clerks  of  the  Peace  for 
Counties  and  other  Persons  to  take  the  Custody  of  such  Documents  as  shall  he  directed 
to  he  deposited  with  them  under  ike  Standing  Orders  of  either  House  of  Parliament. 

X.  True  copies  of  the  said  plans  and  books  of  reference,  or  of  any  alteration 
or  correction  thereof,  or  extract  therefrom,  certified  by  any  such  Sheriff-clerk  in 
Scotland,  which  certificate  such  Sheri£f-clerk  shall  give  to  aU  parties  interested, 
when  required,  shall  be  received  in  all  courts  of  justice  or  elsewhere  as  evidence 
of  the  contents  thereof. 

XL  In  making  the  railway,  it  shall  not  be  lawful  for  the  company  to 
deviate  from  the  levels  of  the  railway,  as  referred  to  the  common  datum  line 
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described  in  the  section  approved  of  by  Parliament,  and  as  marked  on  the  same, 
to  any  extent  exceeding  in  any  place  five  feet,  or,  in  passing  through  a  town, 
village,  street,  or  land  continuously  built  upon  two  feet,  without  the  previous 
consent  in  writing  of  the  owners  and  occupiers  of  the  land  in  which  such  devia- 
tion is  intended  to  be  made  ;  or  in  case  any  street  or  public  highway  shall  be 
affected  by  such  deviation,  then  the  same  shall  not  be  made  without  the  consent 
of  the  trustees  or  commissioners  having  the  control  of  such  street  or  public 
highway,  or,  if  there  be  no  such  trustees  or  commissioners,  without  the  consent 
of  the  Sheriff,  or  without  the  consent  of  the  trustees  or  commissioners  for  any 
public  sewers,  or  the  proprietors  of  any  canal,  navigation,  gas  works,  or  water 
works,  affected  by  such  deviation :  Provided  always,  that  it  shall  be  lawful  for 
the  company  to  deviate  from  the  said  levels  to  a  further  extent  without  such 
consent  as  aforesaid,  by  lowering  solid  embankments  or  viaducts,  provided  that 
the  requisite  height  of  headway  as  prescribed  by  Act  of  Parliament  be  left  for 
roads,  streets,  or  canals  passing  under  the  same :  Provided  also,  that  notice  of 
every  application  to  the  Sheriff  for  the  purpose  of  considering  the  matter  shall, 
fourteen  days  previous  to  such  application,  be  given  in  some  newspaper  circu- 
lating in  the  county,  and  also  be  aflBxed  upon  the  door  of  the  parish  church  in 
which  such  deviation  or  alteration  is  intended  to  be  made,  or,  if  there  be  no 
church,  some  other  place  to  which  notices  are  usually  affixed. 

XII.  Before  it  shall  be  lawful  for  the  company  to  make  any  greater  devia- 
tion from  the  level  than  five  feet,  or  in  any  town,  village,  street,  or  land  con- 
tinuously built  upon,  two  feet,  after  having  obtained  such  consent  as  aforesaid, 
it  shall  be  incumbent  on  the  company  to  give  notice  of  such  intended  deviation 
by  public  advertisement,  inserted  once  at  least  ia  two  newspapers,  or  twice  at 
least  iu  one  newspaper,  circulatiug  in  the  district  or  neighbourhood  where  such 
deviation  is  intended  to  be  made,  three  weeks  at  least  before  commencing  to 
make  such  deviation ;  and  it  shall  be  lawful  for  the  owner  of  any  lands  pre- 
judicially affected  thereby,  at  any  time  before  the  commencement  of  the 
making  of  such  deviation,  to  apply  to  the  Board  of  Trade,  after  giving  ten 
days'  notice  to  the  company,  to  decide  whether,  having  regard  to  the  interests 
of  such  applicant,  such  proposed  deviation  is  proper  to  be  made ;  and  it  shall 
be  lawful  for  the  Board  of  Trade,  if  they  think  fit,  to  decide  such  question 
accordingly,  and  by  their  certificate  in  writing  either  to  disallow  the  making 
of  such  deviation,  or  to  authorize  the  making  thereof,  either  simply  or  with 
any  such  modification  as  shall  seem  proper  to  the  Board  of  Trade  ;  and  after 
any  such  certificate  shall  have  been  given  by  the  Board  of  Trade  it  shall  not 
be  lawful  for  the  company  to  make  such  deviation,  except  in  conformity  with 
such  certificate. 

XIII.  Where  in  any  place  it  is  intended  to  carry  the  railway  on  an  arch  or 
arches  or  other  viaduct,  as  marked  on  the  said  plan  or  section,  the  same  shall 
be  made  accordingly  ;  and  where  a  tunnel  is  marked  on  the  said  plan  or  section 
as  intended  to  be  made  at  any  place,  the  same  shall  be  made  accordingly;  unless 
the  owners,  lessees,  and  occupiers  of  the  land  in  which  such  timnel  is  intended  to 
be  made  shall  consent  that  the  same  shall  not  be  so  made. 

XIV.  It  shall  not  be  lawful  for  the  company  to  deviate  from  or  alter  the 
gradients,  curves,  tunnels,  or  other  engineering  works  described  in  the  said  plan 
or  section,  except  within  the  following  limits,  and  under  the  following  conditions; 
(that  is  to  say,) 

Subject  to  the  above  provisions  in  regard  to  altering  levels,  it  shall  be  lawful 
for  the  company  to  diminish  the  inclination  or  gradients  of  the  railway  to 
any  extent,  and  to  increase  the  said  inclination  or  gradients  as  follows  ; 
(that  is  to  say,)  in  gradients  of  an  inclination  not  exceeding  one  in  a 
hundred,  to  any  extent  not  exceeding  ten  feet  per  nule,  or  to  any  further 
extent  which  shall  be  certified  by  the  Board  of  Trade  to  be  consistent 
with  the  public  safety,  and  not  prejudicial  to  the  public  interest ;  and  in 
gradients  exceeding  the  inclination  of  one  in  a  hundred,  to  any  extent  not 
exceeding  three  feet  per  mile,  or  to  any  further  extent  which  shall  be  so 
certified  by  the  Board  of  Trade  as  aforesaid : 

It  shall  be  lawful  for  the  company  to  diminish  the  radius  of  any  curve 
described  in  the  said  plan  to  any  extent  which  shall  leave  a  radius  of  not 
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less  than  half  a  mile,  or  to  any  further  extent  authorized  by  such  certifi- 
cate as  aforesaid  from  the  IBoard  of  Trade  : 
It  shall  be  lawful  for  the  company  to  make  a  tunnel,  not  marked  on  the  said 
plan  or  section,  instead  of  a  cutting,  or  a  viaduct  instead  of  a  sohd  em- 
bankment, if  authorized  by  such  certificate  as  aforesaid  from  the  Board  of 
Trade: 
XV.  It  shall  be  lawful  for  the  company  to  deviate  from  the  line  delmeated 
on  the  plans  so  deposited,  provided  that  no  such  deviation  shall  extend  to  a 
greater  distance  than  the  hmits  of  deviation  delineated  upon  the  said  plans,  nor 
to  a  greater  extent  in  passing  through  a  town  than  ten  yards,  or  elsewhere  to  a 
greater  extent  than  one  hundred  yards  from  the  said  liue,  and  that  the  rail- 
way by  means  of  such  deviation  be  not  made  to  extend  into  the  lands  of  any 
person,  whether  owner,  lessee,  or  occupier,  whose  name  is  not  mentioned  in  the 
books  of  reference,  without  the  previous  consent  in  writing  of  such  person, 
unless  the  name  of  such  person  shall  have  been  omitted  by  mistake,  and  the  fact 
that  such  omission  proceeded  from  mistake  shall  have  been  certified  in  manner 
herein  or  in  the  special  Act  provided  for  in  cases  of  unintentional  errors  in  the 
said  book  of  reference. 

XVI.  Subject  to  the  provisions  and  restrictions  in  this  and  the  special  Act, 
and  any  Act  incorporated  therewith,  it  shall  be  lawful  for  the  company,  for  the 
purpose  of  constructing  the  railway,  or  the  accommodation  works  connected 
therewith,  hereinafter  mentioned,  to  execute  any  of  the  following  works ;  (that 
is  to  say,) 

They  may  make  or  construct,  in,  upon,  across,  under,  or  over  any  lands,  or 
any  streets,  hUls,  valleys,  roads,  railroads,  or  tramroads,  rivers,  canals, 
brooks,  streams,  or  other  waters,  within  the  lands  described  in  the  said 
plans,  or  mentioned  in  the  said  books  of  reference,  or  any  correction 
thereof,  such  temporary  or  permanent  inclined  planes,  tunnels,  embank- 
ments, aqueducts,  bridges,  roads,  ways,  passages,  conduits,  drains,  piers, 
arches,  cuttings,  and  fences  as  they  think  proper ; 
They  may  alter  the  course  of  any  rivers  not  navigable,  canals,  brooks, 
-  streams,  or  watercourses,  and  of  any  branches  of  navigable  rivers,  such 
branches  not  being  themselves  navigable  within  such  lands,  for  the  pur- 
pose of  constructing  and  maintaining  tunnels,  bridges,  passages,  or  other 
works  over  or  under  the  same,  and  divert  or  alter,  as  well  temporarily  as 
permanently,  the  course  of  any  such  rivers  or  streams  of  water,  roads, 
streets,  or  ways,  or  raise  or  sink  the  level  of  any  such  rivers  or  streams, 
roads,  streets,  or  ways,  in  order  the  more  conveniently  to  carry  the  same 
over  or  under  or  by  the  side  of  the  railway,  as  they  may  think  proper ; 
They  may  make  drains  or  conduits  into,  through,  or  under  any  lands  adjoin- 
ing the  railway,  for  the  purpose  of  conveying  water  from  or  to  the  rail- 
way; 
They  may  erect  and  construct  such  houses,  warehouses,  offices,  and  other 
buildmgs,  yards,  stations,  wharfs,  engines,  machinery,  apparatus,  and 
other  works  and  conveniences,  as  they  think  proper  ; 
They  may  from  time  to  time  alter,  repair,  or  discontinue  the  before-men- 
tioned works  or  any  of  them,  and  substitute  others  in  their  stead ;  and 
They  may  do  all  other  acts  necessary  for  making,  maintaining,  altering,  or 
repairing,  and  using  the  railway  : 
Provided  always,  that  in  the  exercise  of  the  powers  by  this  or  the  special  Act 
granted  the  company  shall  do  as  little  damage  as  can  be,  and  shall  make  full 
satisfaction,  in  manner  herein  and  in  the  special  Act,  and  any  Act  incorporated 
therewith,  provided,  to  all  parties  interested,  for  all  damage  by  them  sustained 
by  reason  of  the  exercise  of  such  powers. 

XVII.  It  shall  not  be  lawful  for  the  company  to  construct  on  the  shore  of 
the  sea,  or  of  any  creek,  bay,  arm  of  the  sea,  or  navigable  river  communicating 
therewith,  where  and  so  far  up  the  same  as  the  tide  flows  and  reflows,  any  work, 
or  to  construct  any  railway  or  bridge  across  any  creek,  bay,  arm  of  the  sea,  or 
navigable  river,  where  and  so  far  up  the  same  as  the  tide  flows  and  reflows, 
without  the  previoiis  consent  of  her  Majesty,  her  heirs  and  successors,  to  be 
signified  in  writing  under  the  hands  of  two  of  the  Commissioners  of  her  Majesty's 
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Woods,  Forests,  Land  Eevenues,  Works,  and  Buildings,  and  of  the  Lord  High 
Admiral  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  the  Commis- 
sioners for  executing  the  Office  of  the  Lord  High  Admiral  aforesaid  for  the  time 
being,  to  be  signified  in  writing  under  the  hand  of  the  Secretary  of  the  Admiralty, 
and  then  only  according  to  such  plan  and  under  such  restrictions  and  regulations 
as  the  said  Commissioners  of  her  Majesty's  Woods,  Forests,  Land  Revenues, 
Works,  and  Buildings,  and  the  said  Lord  High  Admiral,  or  the  said  commis- 
sioners may  approve  of,  such  approval  being  signified  as  last  aforesaid ;  and 
"where  any  such  work,  railway,  or  bridge  shall  have  been  constructed,  it  shall 
not  be  lawful  for  the  company  at  any  time  to  alter  or  extend  the  same  without 
obtaining,  previously  to  making  any  such  alteration  or  extension,  the  hke  con- 
sents or  approvals ;  and  if  any  such  work,  railway,  or  bridge  shall  be  commenced 
or  completed  contrary  to  the  provisions  of  this  Act,  it  shall  be  lawful  for  the  said 
Commissioners  of  her  Majesty's  Woods,  Forests,  Land  Eevenues,  Works,  and 
Buildings,  or  the  said  Lord  High  Admiral,  or  the  said  Commissioners  for  exe- 
cuting the  Office  of  Lord  High  Admiral,  to  abate  and  remove  the  same,  and 
to  restore  the  site  thereof  to  its  former  condition,  at  the  costs  and  charge  of  the 
company  ;  and  the  amount  thereof  may  be  recovered  in  the  same  manner  as  a 
penalty  is  recoverable  against  the  company. 

XVTII.  It  shall  be  lawful  for  the  company,  for  the  purpose  of  constructing 
the  railway,  to  raise,  sink,  or  otherwise  alter  the  position  of  any  of  the  water- 
courses, water  pipes,  or  gas  pipes,  belonging  to  any  of  the  houses  adjoining  or 
near  to  the  railway,  and  also  the  mains  and  other  pipes  laid  down  by  any  com- 
pany or  society,  who  may  furnish  the  inhabitants  of  such  houses  or  places  with 
water  or  gas,  and  also  to  remove  aU  other  obstructions  to  such  construction,  so 
as  the  same  respectively  be  done  with  as  little  detriment  and  inconvenience  to 
such  company,  society,  or  inhabitants,  as  the  ciroumstances  wiU  admit,  and  be 
done  under  the  superintendence  of  the  company  to  which  such  water  pipes  or 
gas  pipes  belong,  and  of  the  several  commissioners  or  trustees,  or  persons  having 
control  of  the  pavements,  sewers,  roads,  streets,  highways,  lanes,  and  other  public 
passages  and  places  within  the  parish  or  district  where  such  mains,  pipes,  or 
obstructions  shaU  be  situate,  or  of  their  surveyor,  if  they  or  he  think  fit  to 
attend,  after  receiving  not  less  than  forty-eight  hours'  notice  for  that  purpose. 

XIX.  Provided  always,  That  it  shall  not  be  lawful  for  the  company  to 
remove  or  displace  any  of  the  mains  or  pipes  (other  than  private  service  pipes), 
syphons,  plugs,  or  other  works  belonging  to  any  such  company  or  society,  or  to 
do  anything  to  impede  the  passage  of  water  or  gas  into  or  through  such  mains 
or  pipes,  until  good  and  sufficient  mains  or  pipes,  syphons,  plugs,  and  aU  other 
works  necessary  or  proper  for  continuing  the  supply  of  water  or  gas  as  suffi- 
ciently as  the  same  was  supplied  by  the  mains  or  pipes  proposed  to  be  removed 
or  displaced,  shall  at  the  expense  of  the  company  have  been  first  made  and  laid 
down  in  lieu  thereof,  and  be  ready  for  use,  in  a  position  as  Httle  varying  from 
that  of  the  pipes  or  mains  proposed  to  be  removed  or  displaced  as  may  be 
consistent  with  the  construction  of  the  railway,  and  to  the  satisfaction  of  the 
surveyor  or  engineer  of  such  water  or  gas  company  or  society,  or,  in  case  of 
disagreement  between  such  surveyor  or  engineer  and  the  company,  as  a  Justice 
shall  direct. 

XX.  It  shall  not  be  lawful  for  the  company  to  lay  down  any  such  pipes 
contrary  to  the  regulations  of  any  Act  of  ParUament  relating  to  such  water  or 
gas  company  or  society,  or  to  cause  any  road  to  be  lowered  for  the  purposes  of 
the  railway,  without  leaving  a  covering  of  not  less  than  eighteen  inches  from  the 
siuiace  of  the  road  over  such  mains  or  pipes. 

XXI.  The  company  shall  make  good  all  damage  done  to  the  property  of  the 
water  or  gas  company  or  society,  by  the  disturbance  thereof,  and  shall  make  fuU 
compensation  to  all  parties  for  any  loss  or  damage  which  they  may  sustain  by 
reason  of  any  interference  with  the  main  pipes  or  works  of  such  water  or  gas 
company  or  society,  or  with  the  private  service  pipes  of  any  person  supplied  by 
them  with  water. 

XXII.  If  it  shall  be  necessary  to  construct  the  railway  or  any  of  the  works 
over  any  mains  or  pipes  of  any  such  water  or  gas  company  or  society,  the  com- 
pany shall,  at  their  own  expense,  construct  and  maintain  a  good  and  sufficient 
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culvert  over  such  main  or  pipe,  so  as  to  leave  the  same  accessible  for  the  purpose 
of  repairs. 

XXIII.  If  by  any  such  operations  as  aforesaid  the  company  shall  interrupt 
the  supply  of  water  or  gas,  they  shall  forfeit  twenty  pounds  for  every  day  that 
such  supply  shall  be  so  interrupted ;  and  such  penalty  shall  be  appropriated  to 
the  benefit  of  the  poor  of  the  parish  in  which  such  obstruction  shall  occur,  in 
such  manner  as  the  minister  and  kirk-session  of  the  parish  shall  direct. 

XXIV.  If  any  person  wiKuUy  obstruct  any  person  acting  under  the  authority 
of  the  company  in  the  lawfiil  exercise  of  their  power,  in  setting  out  the  line  of 
the  railway,  or  pull  up  or  remove  any  poles  or  stakes  driven  into  the  ground  for 
the  purpose  of  so  setting  out  the  line  of  the  railway,  or  deface  or  destroy  any 
marks  made  for  the  same  purpose,  he  shall  forfeit  a  sum  not  exceeding  five 
pounds  for  every  such  offence. 

And  with  respect  to  the  temporary  occupation  of  lands  near  the  railway 
during  the  construction  thereof,  be  it  enacted  as  follows  : 

XXV.  Subject  to  the  provisions  herein  and  in  the  special  Act  contained,  it 
shall  be  lawful  for  the  company,  at  any  time  before  the  expiration  of  the  period 
by  the  special  Act  limited  for  the  completion  of  the  railway,  to  enter  upon  and 
use  any  existing  private  road,  being  a  road  gravelled  or  formed  with  stones  or 
other  hard  materials,  and  not  being  an  avenue,  or  a  planted  or  ornamental  road, 
or  an  approach  to  any  mansion  house  within  the  prescribed  limits,  if  any,  or,  if 
no  limits  be  prescribed,  not  being  more  than  five  hmidred  yards  distant  from  the 
centre  of  the  railway,  as  delineated  on  the  plans ;  but  before  the  company  shall 
enter  upon  or  use  any  such  existing  road  they  shall  give  three  weeks'  notice  of 
their  intention  to  the  owners  and  occupiers  of  such  road,  and  of  the  lands  over 
which  the  same  shall  pass,  and  shall  in  such  notice  state  the  time  duruig  which 
and  the  purposes  for  which  they  intend  to  occupy  such  road,  and  shall  pay  to 
the  owners  and  occupiers  of  such  road,  and  of  the  lands  through  which  the  same 
shall  pass,  such  compensation  for  the  use  and  occupation  of  such  road,  either  in 
a  gross  sum  of  money  or  by  half-yearly  instalments,  as  shall  be  agreed  upon 
between  such  owners  and  occupiers  respectively  and  the  company,  or,  in  case 
they  differ  about  the  compensation,  the  same  shall  be  settled  by  the  Sheriff  in 
the  same  manner  as  any  compensation  not  exceeding  fifty  pounds  is  directed  to 
be  settled  by  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845. 

XXVI.  It  shall  be  lawful  for  the  owners  and  occupiers  of  any  such  road, 
and  of  the  lands  over  which  the  same  passes,  within  ten  days  after  the  service 
of  the  aforesaid  notice,  by  notice  in  writing  to  the  company,  to  object  to  the 
company  making  use  of  such  road,  on  the  ground  that  other  roads,  such  as  the 
company  are  hereinbefore  authorized  to  use  for  the  purposes  aforesaid,  or  that 
some  pubhc  road,  would  be  more  fitting  to  be  used  for  the  same,  and  upon  the 
objection  being  so  made,  such  proceedings  may  be  had  as  are  hereinafter  men- 
tioned with  respect  to  lands  temporarily  occupied  by  the  company,  in  respect 
of  which  three  weeks'  notice  is  hereinafter  required  to  be  given,  and  in  the 
same  manner  as  if  in  the  provisions  relative  to  such  proceedings  the  word  road 
or  roads,  or  the  words  road  and  the  land  over  which  the  same  passes,  as  the 
case  may  require,  has  been  substituted  in  such  provisions  for  the  word  lands. 

XXVII.  Subject  to  the  provisions  herein  and  in  the  special  Act  contained, 
it  shall  be  lawful  for  the  company,  at  any  time  before  the  expiration  of  the 
period  by  the  special  Act  limited  for  the  completion  of  the  rmlway,  vrithout 
making  any  previous  payment,  tender,  or  deposit,  to  enter  upon  any  lands, 
within  the  prescribed  limits,  or  if  no  limits  be  prescribed,  not  being  more  tiian  two 
hundred  yards  distant  from  the  centre  of  the  railway,  as  delineated  on  the  plans, 
and  not  being  a  garden,  orchard,  or  plantation  attached  or  belonging  to  a  house, 
nor  a  park,  planted  walk,  avenue,  or  ground  ornamentally  planted,  and  not 
being  nearer  to  the  mansion-house  of  the  owner  of  any  such  lands  than  the 
prescribed  distance,  or  if  no  distance  be  prescribed,  then  not  nearer  than  five 
hundred  yards  therefrom,  and  to  occupy  the  said  lands  so  long  as  may  be 
necessary  for  the  construction  or  repair  of  that  portion  of  the  railway,  or  of  the 
accommodation  works  connected  therewith,  hereinafter  mentioned,  and  to  use 
the  same  for  any  of  the  following  purposes  ;  (that  is  to  say,) 

For  the  purpose  of  taking  earth  or  soil  by  side  cuttings  therefrom  ; 
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For  the  purpose  of  depositing  spoil  thereon  ; 

For  the  purpose  of  obtaining  materials  therefrom  for  the  construction  or 
repair  of  the  raUway  or  such  accommodation  works  as  aforesaid ;  or 

For  the  purpose  of  forming  roads  thereon  to  or  from  or  by  the  side  of  the 
railway : 
And  ia  exercise  of  the  powers  aforesaid,  it  shaU  be  lawful  for  the  company  to 
deposit  and  also  to  manufacture  and  work  upon  such  lands  materials  of  every 
kind  used  in  constructing  the  railway,  and  alio  to  dig  and  take  from  out  of  any 
such  lands  any  clay,  stone,  gravel,  sand,  or  other  things  that  may  be  found 
therein,  useful  or  proper  for  constructuig  the  railway  or  any  such  roads  as  afore- 
said, and  for  the  purposes  aforesaid  to  erect  thereon  workshops,  sheds,  and  other 
buildings  of  a  temporary  nature :  Provided  always,  that  nothing  in  this  Act 
contained  shall  ezempt  the  company  from  an  action  for  nuisance  or  other  injury, 
if  any  done,  in  the  exercise  of  the  powers  hereinbefore  given,  to  the  lands  or 
habitations  of  any  party  other  than  the  party  whose  lands  shall  be  so  taken  or 
used  for  any  of  the  purposes  aforesaid  :  Provided  always  that  no  stone  or  slate 
quarry,  brick  field,  or  other  hke  place,  which  at  the  time  of  the  passing  of  the 
special  Act  shall  be  commonly  worked  or  used  for  getting  materials  therefrom 
for  the  purpose  of  selling  or  disposing  of  the  same,  shall  be  taken  or  used  by  the 
company,  either  whoUy  or  in  part,  for  any  of  the  purposes  lastly  hereinbefore 
mentioned. 

XXVIII.  In  case  any  such  lands  shall  be  required  for  spoil  banks  or  for  side 
cuttings,  or  for  obtaining  materials  for  the  construction  or  repairing  of  the  rail- 
way, the  company  shall,  before  entering  thereon,  (except  in  the  case  of  accident 
to  the  railway  requiring  inamediate  reparation),  give  three  weeks'  notice  in 
writing  to  the  owners  and  occupiers  of  such  lands  of  their  intention  to  enter 
upon  the  same  for  such  purposes,  and  in  case  the  said  lands  are  required  for  any 
of  the  other  purposes  hereinbefore  mentioned,  the  company  shall  (except  in  the 
cases  aforesaid)  give  ten  days'  like  notice  thereof ;  and  the  company  shall  in  such 
notices  respectively  state  the  substance  of  the  provisions  hereinafter  contained 
respecting  the  right  of  such  owner  or  occupier  to  require  the  company  to  pur- 
chase any  such  lands,  or  to  receive  compensation  for  the  temporary  occupation 
thereof,  as  the  case  may  be. 

XXIX.  The  said  notice  shaU  either  be  served  personally  on  such  owners  and 
occupiers,  or  left  at  their  last  usual  place  of  abode,  if  any  such  can,  after  dihgent 
inquiry,  be  found,  and  in  case  any  such  owner  shall  be  absent  from  the  United 
Kingdom,  or  cannot  be  found  after  dihgent  inquiry,  such  notice  shall  be  served 
on  the  factor  or  agent  (if  any)  of  such  owner,  and  shall  also  be  left  with  the 
occupier  of  such  lands,  or,  if  there  be  no  such  occupier,  shall  be  afBxed  upon 
some  conspicuous  part  of  such  lands. 

XXX.  In  any  case  in  which  a  notice  of  three  weeks  is  hereinbefore  required 
to  be  given,  it  shaU  be  lawful  for  the  owner  or  occupier  of  the  lands  therein 
referred  to,  within  ten  days  after  the  service  of  such  notice,  by  notice  in  writing 
to  the  company,  to  object  to  the  company  making  use  of  such  lands,  either  on 
the  ground  that  the  lands  proposed  to  be  taken  for  the  purposes  aforesaid,  or 
some  part  thereof,  or  of  the  materials  contained  therein,  are  essential  to  be  re- 
tained by  such  owner,  in  order  to  the  beneficial  enjoyment  of  other  neighbour- 
ing lands  belonging  to  him,  or  on  the  ground  that  other  lands  lying  contiguous 
or  near  to  these  proposed  to  be  taken  would  be  more  fitting  to  be  used  for  such 
purposes  by  the  company ;  and  upon  objection  being  so  made,  such  proceedings 
may  be  had  as  hereinafter  mentioned ;  and  if  in  such  case  the  company  shall 
refuse  to  occupy  such  other  lands  in  lieu  of  those  mentioned  in  the  notice,  it 
shall  be  lawful  for  the  Sheriff,  on  the  application  of  such  owner  or  occupier,  to 
summon  the  company  and  the  owners  and  occupiers  of  such  other  lands  to 
appear  before  him  at  a  time  and  place  to  be  named  in  such  summons,  such  time 
not  being  more  than  fourteen  days  after  such  application  nor  less  than  seven 
days  from  the  service  of  such  summons ;  and  on  the  appearance  of  the  parties, 
or  in  the  absence  of  any  of  them,  upon  proof  of  due  service  of  the  summons,  it 
shall  be  lawful  for  such  Sheriff  to  determine  summarily  which  of  the  said  lands 
shall  be  used  by  the  company  for  the  purposes  aforesaid,  and  to  authorize  the 
company  to  occupy  and  use  the  same  accordingly. 
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XXXI.  If  in  the  case  last  mentioned  it  shall  appear  to  such  Sheriff,  upon 
the  inquiry  before  him,  that  the  lands  of  any  other  party  not  summoned  before 
him,  being  sufficient  in  quantity,  and  such  as  the  company  are  hereinbefore 
authorized  to  take  or  use  for  the  purposes  aforesaid,  would  be  more  fitting  to  be 
used  by  the  company  than  the  lands  of  the  person  who  shall  have  been  so  sum- 
moned as  aforesaid,  it  shall  be  lawful  for  the  said  Sheriff  to  adjourn  such  inquiry, 
and  to  summon  such,  other  person  to  appear  before  him  at  any  time,  not  being 
more  than  fourteen  days  from  such  inquiry,  nor  less  than  seven  days  from  the 
service  of  such  summons;  and  on  the  appearance  of  the  parties,  or,  in  the 
absence  of  any  of  them,  on  proof  of  due  service  of  the  summons,  it  shall  be 
lawful  for  such  Sheriff  to  determine  finally  which  lands  shall  be  used  for  the 
purposes  aforesaid,  and  to  authorize  the  company  to  occupy  and  use  the  same 
accordingly. 

XXXII.  Before  entering,  under  the  provisions  hereinbefore  contained,  upon 
any  such  lands  as  shall  be  required  for  spoil  banks  or  for  side  cuttings,  or  for 
obtaining  materials  or  forming  roads  as  aforesaid,  the  company  shall,  if  required 
by  the  owner  or  occupier  thereof,  seven  days  at  least  before  the  expiration  of 
the  notice  to  take  such  lands  as  hereinbefore  mentioned,  find  two  sufficient 
persons,  to  be  approved  of  by  the  Sheriff,  in  case  the  parties  differ,  who  shall 
enter  into  a  bond  to  such  owner  or  occupier  in  a  sum  to  such  amount  as  shall  be 
approved  of  by  the  Sheriff,  in  case  the  parties  differ,  for  the  payment  of  such 
compensation  as  may  become  payable  in  respect  of  the  same  iu  manner  herein 
mentioned. 

XXXIII.  Before  the  company  shall  use  any  such  lands  for  any  of  the  pur- 
poses aforesaid,  they  shall,  if  required  so  to  do  by  the  owner  or  occupier  thereof, 
separate  the  same  by  a  sufficient  fence  from  the  lands  adjoining  thereto,  with 
such  gates  as  may  be  required  by  the  said  owner  or  occupier  for  the  convenient 
occupation  of  such  lands,  and  shall  also,  to  all  private  roads  used  by  them  as 
aforesaid,  put  up  fences  and  gates,  in  hie  manner,  in  aU  cases  where  the  same 
may  be  necessary,  to  prevent  the  straying  of  cattle  from  or  upon  the  lands 
traversed  by  such  roads,  and  in  case  of  any  difference  between  the  owners  or 
occupiers  of  such  roads  and  lands  and  the  company  as  to  the  necessity  for  such 
fences  and  gates,  such  fences  and  gates  as  any  two  Justices  shall  deem  necessary 
for  the  purposes  aforesaid,  on  application  being  made  to  them,  in  like  manner 
as  hereinbefore  is  provided  in  respect  of  the  use  of  such  road. 

XXXIV.  That  if  any  land  shall  be  taken  or  used  by  the  company,  under  the 
provisions  of  this  or  the  special  Act,  for  the  purpose  of  getting  materials  there- 
from for  the  construction  or  repair  of  the  railway  or  the  accommodation  works 
connected  therewith,  they  shall  work  the  same  in  such  manner  as  the  surveyor 
or  agent  of  the  ovmer  of  such  land  shall  direct ;  or,  in  case  of  disagreement 
between  such  surveyor  or  agent  and  the  company,  in  such  manner  as  any  Justice 
shall  direct,  on  the  appUcation  of  either  party,  after  notice  of  the  hearing  of  the 
apphcation  shall  have  been  given  to  the  other  party. 

XXXV.  In  all  cases  in  which  the  company  shall  in  exercise  of  the  powers 
aforesaid  enter  upon  any  lands  for  the  purpose  of  making  spoil  banks  or  side 
cuttings  thereon,  or  for  obtaining  therefrom  materials  for  the  construction  or 
repair  of  the  railway,  it  shall  be  lawful  for  the  owners  or  occupiers  of  such  lands, 
or  parties  having  such  interests  therein  as,  under  the  provisions  in  the  said  Lands 
Clauses  Consolidation  Act  mentioned,  are  capable  of  being  by  them  sold  or  con- 
veyed to  the  company,  at  any  time  during  the  possession  of  any  such  lands  by 
the  company,  and  before  such  owners  or  occupiers  shall  have  accepted  compen- 
sation from  the  company  in  respect  of  such  temporary  occupation,  to  serve  a 
notice  in  writing  on  the  company,  requiring  them  to  purchase  the  said  lands,  or 
interests  therein  capable  of  being  sold  and  conveyed  by  them  respectively ;  and 
in  such  notice  such  owners  or  occupiers  shall  set  forth  the  particulars  of  such 
their  interest  in  such  lands,  and  the  amount  of  their  claim  in  respect  thereof ; 
and  the  company  shall  thereupon  be  bound  to  purchase  the  said  lands,  or  the 
interest  therein  capable  of  being  sold  and  conveyed  by  the  parties  serving  such 
notice. 

XXXVI.  In  any  of  the  cases  aforesaid,  where  the  company  shall  not  be 
required  to  purchase  such  lands,  and  in  aU  other  cases  where  they  shall  take 
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temporary  possession  of  lands  by  virtue  of  the  powers  herein  or  in  the  special 
Act  granted,  it  shall  be  incumbent  on  the  company,  within  one  month  after 
their  entry  upon  such  lands,  upon  being  required  so  to  do,  to  pay  to  the  occu- 
pier of  the  said  lands  the  value  of  any  crop  or  dressing  that  may  be  thereon,  as 
well  as  full  compensation  for  any  other  damage  of  a  temporary  nature  which  he 
may  sustain  by  reason  of  their  so  taking  possession  of  Ms  lands,  and  shall  also 
from  time  to  time  during  their  occupation  of  the  said  lands  pay  half-yearly  to 
such  occupier  or  to  the  owner  of  the  lands,  as  the  case  may  require,  a  rent,  to 
be  fixed  by  the  Sheriff,  in  case  the  parties  differ,  and  shall  also  within  six; 
months  after  they  shall  have  ceased  to  occupy  the  said  lands,  and  not  later  than 
six  months  after  the  expiration  of  the  time  by  the  special  Act  limited  for  the 
completion  of  the  railway,  to  pay  to  such  owner  and  occupier,  or  deposit  in  the 
bank  for  the  benefit  of  all  parties  interested,  as  the  case  may  require,  compen- 
sation for  all  permanent  or  other  loss,  damage,  or  injm^y  that  may  have  been 
sustained  by  them  by  reason  of  the  exercise,  as  regards  the  said  lands,  of  the 
powers  herein  or  in  the  special  Act  granted,  including  the  full  value  of  all  clay, 
stone,  gravel,  sand,  and  other  things  taken  from  such  lands. 

XXXYII.  The  amount  and  application  of  the  purchase  money  and  other 
compensation  payable  by  the  company  in  any  of  the  cases  aforesaid  shall  be 
determined  in  the  manner  provided  by  the  said  Lands  Clauses  Consolidation  Act 
for  determining  the  amount  and  apphcation  of  the  compensation  to  be  paid  for 
lands  taken  under  the  provisions  thereof. 

XXXVIII.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  company,  in 
addition  to  the  land  authorized  to  be  compulsorily  taken  by  them  under  the 
powers  of  this  or  the  special  Act,  to  contract  with  any  party  willing  to  sell  the 
same  for  the  purchase  of  any  land  adjoining  or  near  to  the  railway,  or  to  any 
other  railway  communicating  therewith,  and  on  which  the  traffic  thereupon  may 
pass,  and  in  any  town  or  city  adjoining  to  or  near  such  railways,  not  exceeding 
in  the  whole  the  prescribed  number  of  acres  for  extraordinary  purposes ;  (that 
is  to  say). 

For  the  purpose  of  making  and  providing  additional  stations,  yards,  wharfs, 
and  places  for  the  accommodation  of  passengers,  and  for  receiving, 
depositing,  and  loading  or  unloading  goods  or  cattle  to  be  conveyed  upon 
the  railway,  and  for  the  erection  of  weighing-machines,  toll-houses, 
offices,  warehouses,  and  other  buUdings  and  conveniences  ; 

For  the  purpose  of  making  convenient  roads  or  ways  to  the  railway,  or  any 
other  purpose  which  may  be  requisite  or  convenient  for  the  formation  or 
use  of  the  railway. 

And  with  respect  to  the  crossing  of  roads  or  other  interference  therewith, 
be  it  enacted  as  follows  : 

XXXIX.  If  the  line  of  the  railway  cross  any  turnpike  road  or  public  high- 
way, then,  except  where  otherwise  provided  by  the  special  Act,  either  such  road 
shall  be  carried  over  the  railway,  or  the  railway  shall  be  carried  over  such  road, 
by  means  of  a  bridge,  of  the  height  and  width  and  with  the  ascent  or  descent 
by  this  or  the  special  Act  in  that  behalf  provided ;  and  such  bridge,  with  the 
immediate  approaches,  and  all  other  necessary  works  connected  therewith, 
shall  be  executed  and  at  all  times  thereafter  maintained  at  the  expense  of  the 
company :  Provided  always,  that,  with  the  consent  of  the  Sheriff  or  two  or 
more  Justices,  as  after  mentioned,  it  shall  be  lawful  for  the  company  to  carry 
the  railway  across  any  highway,  other  than  a  public  carriage  road,  on  the  level. 

XL.  If  the  railway  cross  any  turnpike  road  or  pubhc  carriage  road  on  a 
level,  the  company  shall  erect,  and  at  all  times  maintain  good  and  sufficient 
gates  across  such  road,  on  each  side  of  the  railway  where  the  same  shall  com- 
municate therewith,  and  shall  employ  proper  persons  to  open  and  shut  such 
gates  ;  and  such  gates  shall  be  kept  constantly  closed  across  such  road  on  both 
sides  of  the  railway,  except  during  the  time  when  horses,  cattle,  carts,  or 
carriages  passing  along  the  same  shall  have  to  cross  such  railway ;  and  such 
gates  shall  be  of  such  dimensions  and  so  constructed  as  when  closed  to  fence  in 
the  railway,  and  prevent  cattle  or  horses  passing  along  the  road  from  entering 
upon  the  railway  ;  and  the  person  entrusted  with  the  care  of  such  gates  shall 
cause  the  same  to  be  closed  as  soon  as  such  horses,  cattle,  carts,  or  carriages 
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shall  hare  passed  througli  the  same,  under  a  penalty  of  forty  shillings  for  every 
default  therem  :  Provided  always,  that  it  shall  be  lawful  for  the  Board  of  Trade, 
in  any  case  in  which  they  are  satisfied  that  it  will  be  more  conducive  to  the 
pubhc  safety  that  the  gates  on  any  level  crossiag  over  any  such  road  should  be 
kept  closed  across  the  railway,  to  order  that  such  gates  shall  be  kept  so  closed, 
instead  of  across  the  road,  and  in  such  case  such  gates  shall  be  kept  constantly 
closed  across  the  railway,  except  when  engines  or  carriages  passing  along  the 
railway  shall  have  occasion  to  cross  such  road  in  the  same  manner  and  under 
the  like  penalty  as  above  directed  with  respect  to  the  gates  being  kept  closed 
across  the  road. 

XLI.  Where  the  railway  crosses  any  turnpike  road  on  a  level  adjoining  to  a 
station,  all  trains  on  the  railway  shall  be  made  to  slacken  their  speed  before 
arriving  at  such  turnpike  road,  and  shall  not  cross  the  same  at  any  greater  rate 
of  speed  than  four  miles  an  hour  ;  and  the  company  shall  be  subject  to  all  such 
rules  and  regulations  with  regard  to  such  crossings  as  may  from  time  to  time  be 
made  by  the  Board  of  Trade. 

XLII.  Every  bridge  to  be  erected  for  the  purpose  of  carrying  the  railway 
over  any  road,  except  as  otherwise  provided  by  the  special  Act,  shaU  be  built  in 
conformity  with  the  following  regulations ;  (that  is  to  say,) 

The  width  of  the  arch  shall  be  such  as  to  leave  thereunder  a  clear  space  of 
not  less  than  thirty-five  feet  it  the  arch  be  over  a  turnpike  road,  and  of 
twenty-five  feet  if  over  a  pubhc  carriage  road,  and  of  twelve  feet  if  over 
a  private  road : 
The  clear  height  of  the  arch  from  the  surface  of  the  road  shall  be  not  less 
than  sixteen  feet  for  a  space  of  twelve  feet  if  the  arch  be  over  a  turnpike 
road,  and  fifteen  feet  for  a  space  of  ten  feet  if  over  a  public  carriage 
road  ;  and  in  each  of  such  cases  the  clear  height  at  the  springing  of  the 
arch  shall  not  be  less  than  twelve  feet : 
The  clear  height  of  the  arch  for  a  space  of  nine  feet  shall  not  be  less  than 

fourteen  feet  over  a  private  carriage  road : 
The  descent  made  in  the  road  in  order  to  carry  the  same  under  the  bridge, 
shall  not  be  more  than  one  foot  in  thirty  feet  if  the  bridge  be  over  a 
turnpike  road,  one  foot  in  twenty  feet  if  over  a  pubhc  carriage  road,  and 
one  foot  in  sixteen  feet  if  over  a  private  carriage  road,  not  being  a  tram- 
road  or  railroad,  or  if  the  same  be  a  tramroad  or  railroad  the  descent 
shall  not  be  greater  than  the  prescribed  rate  of  inclination,  and  if  no  rate 
be  prescribed  the  same  shall  not  be  greater  than  as  it  existed  at  the  passing 
of  the  special  Act. 
XLIII.  Every  bridge  erected  for  carrying  any  road  over  the  railway  shall, 
except  as  otherwise  provided  by  the  special  Act,  be  built  in  conformity  with  the 
following  regulations  ;  (that  is  to  say,) 

There  shall  be  a  good  and  sufficient  fence  on  each  side  of  the  bridge  of  not 

less  height  than  ioui  feet,  and  on  each  side  of  the  immediate  approaches 

of  such  bridge  of  not  less  than  three  feet : 

The  road  over  the  bridge  shall  have  a  clear  space  between  the  fences  thereof 

of  thirty-five  feet  if  the  road  be  a  tmnpike  road,  and  twenty-five  feet  if 

a  public  carriage  road,  and  twelve  feet  if  a  private  road  : 

The  ascent  shall  not  be  more  than  one  foot  in  thirty  feet  if  the  road  be  a 

turnpike  road,  one  foot  in  twenty  feet  if  a  public  carriage  road,  and  one  foot 

in  sixteen  feet  if  a  private  carriage  road,  not, being  a  traroroad  or  raihoad, 

or  if  the  same  be  a  tramroad  or  railroad,  the  ascent  shall  not  be  greater 

than  the  prescribed  rate  of  inclination,  and  if  no  rate  be  prescribed,  the 

same  shall  not  be  greater  than  as  it  existed  at  the  passing  of  the  special 

Act. 

XLIV.  Provided  always,  That  in  all  oases  where  the  average  available  width 

for  the  passage  of  carriages  of  any  existing  roads  within  fifty  yards  of  the  points 

of  crossing  the  same  is  less  than  the  width  hereinbefore  prescribed  for  bridges 

over  or  under  the  railway,  the  width  of  such  bridges  need  not  be  greater  than 

such  average  available  width  of  such  roads,  but  so  nevertheless  that  such  bridges 

be  not  of  less  width,  in  the  case  of  a  turnpike  road  or  public  carriage  road,  than 

twenty  feet :  Provided  also,  that  if  at  any  time  after  the  construction  of  the 
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railway  the  average  available  width  of  any  such  road  shall  be  increased  beyond 
the  width  of  such  bridge  on  either  side  thereof,  the  company  shall  be  bound,  at 
their  own  expense,  to  increase  the  width  of  the  said  bridge  to  such  extent  as 
they  may  be  required  by  the  trustees  or  surveyors  of  such  road,  not  exceeding 
the  width  of  such  road  as  so  widened,  or  the  maximum  width  herein  or  in  the 
special  Act  prescribed  for  a  bridge  in  the  hke  case  over  or  under  the  railway. 

XLV.  Provided  also,  that  if  the  mesne  inclination  of  any  road  within  two  Existing  in- 
hundred  and  fifty  yards  of  the  point  of  crossing  the  same,  or  the  inclination  of  clinations  of 
such  portion  of  any  road  as  may  require  to  be  altered,  or  for  which  another  ^°^^?  "tossed 
road  shaU  be  substituted,  shall  be  steeper  than  the  inclination  hereinbefore  jj^gd  not  be 
required  to  be  preserved  by  the  company,  then  the  company  may  carry  any  improved, 
such  road  over  and  under  the  railway,  or  may  construct  such  altered  or  substi- 
tuted road  at  an  inclination  not  steeper  than  the  said  mesne  inclination  of  the 
road  so  to  be  crossed,  or  of  the  road  so  requiring  to  be  altered,  or  for  which 
another  road  shall  be  substituted. 

XLVI.  If,  in  the  exercise  of  the  powers  by  this  or  the  special  Act  granted.   Before  roads 
it  be  found  necessary  to  cross,  cut  through,  raise,  sink  or  use  any  part  of  any  interfered 
road,  whether  carriage  road,  horse  road,  tramroad,  or  railway,  either  public  or   r''*'^'^*??f'^f  t° 
private,  so  as  to  render  it  impassable  for  or  dangerous  to  passengers  or  carriages,        substituted. 
or  to  the  persons  entitled  to  the  use  thereof,  the  company  shall,  before  the 
commencement  of  any  such  operations,  cause  a  sufficient  road  to  be  made  instead 
of  the  road  to  be  interfered  with,  and  shall  at  their  own  expense  maintain  such 
substituted  road  in  a  state  as  convenient  for  passengers  and  carriages  as  the  road 
so  interfered  with,  or  as  nearly  so  as  may  be. 

XLVII.  If  the  company  do  not  cause  another  sufficient  road  to  be  so  made  Penalty  for  not 
before  they  interfere  with  any  such  existing  road  as  aforesaid,  they  shall  forfeit  substituting  a 
twenty  pounds  for  every  day  during  which  such  substituted  road  shall  not  be  ^°^'^- 
made  after  the  existing  road  shall  have  been  interrupted  ;  and  such  penalty  shall 
be  paid  to  the  trustees,  commissioners,  surveyor,  or  other  person  having  the 
management  of  such  road,  if  a  public  road,  and  shall  be  apphed  for  the  purposes 
thereof,  or  in  case  of  a  private  road,  the  same  shall  be  paid  to  the  owner  thereof ; 
and  every  such  penalty  shall  be  recoverable,  with  costs,  by  action  in  any  com- 
petent court. 

XLVIII.  If  any  party  entitled  to  a  right  of  way  over  any  road  so  interfered  Party  suffering 
with  by  the  company  shall  saSer  any  special  damage  by  reason  that  the  company   damage  from 
shall  fail  to  cause  another  sufficient  road  to  be  made  before  they  interfere  with  interruption  of 
the  existing  road,  it  shall  be  lawful  for  such  party  to  recover  the  amount  of  i^*;ui*aotionMm 
such  special  damage  from  the  company,  with  expenses,  by  action  in  the  Court  of  the  case. 
Session,  if  the  damage  claimed  exceeds  twenty-five  pounds,  or  in  the  Sheriff 
Court,  if  the  damage  claimed  does  not  exceed  twenty-five  pounds,  and  that 
whether  any  party  shall  have  sued  for  such  penalty  as  aforesaid  or  not,  and 
without  prejudice  to  the  right  of  any  party  to  sue  for  the  same. 

XLIX.  If  the  road  so  interfered  with  can  be  restored  compatibly  with  the   Period  for 
formation  and  use  of  the  railway,  the  same  shall  be  restored  to  as  good  a  con-   restoration  of 
dition  as  the  same  was  in  at  the  time  when  the  sa;nie  was  first  interfered  with  by  roads  inter- 
the  company,  or  as  near  thereto  as  may  be  ;  and  if  such  road  cannot  be  restored  *^™'^  '"''*• 
compatibly  with  the  formation  and  use  of  the  railway,  the  company  shall  cause 
the  new  or  substituted  road,  or  some  other  sufficient  substituted  road,  to  be  put 
into  a  permanently  substantial  condition,  eqiially  convenient  as  the  former  road, 
or  as  near  thereto  as  circumstances  will  allow ;  and  the  former  road  shall  be 
restored,  or  the  substituted  road  put  into  such  condition  as  aforesaid,  as  the  case 
may  be,  within  the  following  periods  after  the  first  operation  on  the  former  road 
shall  have  been  commenced,  unless  the  trustees  or  parties  having  the  manage- 
ment of  the  road  to  be  restored  by  writing  under  their  hands  consent  to  an 
extension  of  the  period,  and  in  such  case  within  such  extended  period  (that  is 
to  say,)  if  the  road  be  a  turnpike  road,  within  six  months,  and  if  the  road  be 
not  a  turnpike  road,  within  twelve  months. 

L.  If  any  such  road  be  not  so  restored,  or  the  substituted  road  so  completed  Penalty  for 
as  aforesaid,  within  the  periods  herein  or  in  the  special  Act  fixed  for  that  pur-  failing  to 
pose,  the  company  shall  forfeit  to  the  trustees,  commissioners,  surveyor,  or  other  restore  road, 
person  having  the  management  of  the  road  interfered  with  hj  the  company,  if 
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a  public  road,  or  if  a  private  road,  to  the  owner  thereof,  twenty  pounds  for 
every  day  after  the  expiration  of  such  periods  respectively  during  which  such 
road  shaU  not  be  so  restored  or  the  substituted  road  completed  ;  and  it  shall  be 
lawful  for  the  Sheriff  or  Justices  by  whom  any  such  penalty  is  imposed,  to  order 
the  whole  or  any  part  thereof  to  be  laid  out  in  executing  the  work  in  respect 
whereof  such  penalty  was  incurred. 

LI.  If  in  the  course  of  making  the  railway  the  company  shall  use  or  interfere 
with  any  road,  they  shall  from  time  to  time  make  good  aU  damage  done  by  them 
to  such  road  ;  and  if  any  question  shall  arise  as  to  the  damage  done  to  any  such 
road  by  the  company,  or  as  to  the  repair  thereof  by  them,  the  same  shall  be 
determined  by  the  Sheriff  or  two  Justices ;  and  such  Sheriff  or  Justices  may 
direct  such  repairs  to  be  made  in  the  state  of  such  road,  in  respect  of  the  damage 
done  by  the  company,  and  within  such  period  as  they  think  reasonable,  and  may 
impose  on  the  company  for  not  carrying  into  effect  such  repairs,  any  penalty, 
not  exceeding  five  pounds  per  day,  as  to  such  Sheriff  or  Justices  shall  seem  just; 
and  such  penalty  shall  be  paid  to  the  surveyor  or  other  person  having  the  man- 
agement of  the  road  interfered  with  by  the  company,  if  a  pubUc  road,  and  be 
applied  for  the  piu'poses  of  such  road,  or  if  a  private  road,  the  same  shall  be 
paid  to  the  owner  thereof :  Provided  always,  that  in  determining  any  such 
question  with  regard  to  a  turnpike  road,  the  said  Sheriff  or  Justices  shall  have 
regard  to  and  make  full  allowance  for  any  toUs  that  may  have  been  paid  by 
the  company  on  such  road  in  the  course  of  the  using  thereof. 

LII.  If  the  raOway  shall  cross  any  highway  other  than  a  public  carriageway 
on  the  level,  the  company  shall  at  their  own  expense  make  and  at  aU  time  main- 
tain convenient  ascents  and  descents,  and  other  convenient  approaches,  with 
handrails  and  other  fences,  and  shall,  if  such  highway  be  a  bridleway,  erect  and 
at  all  times  maintain  good  and  sufficient  gates,  and  if  the  same  shaU  be  a  foot- 
way, good  and  sufficient  gates  or  stiles  on  each  side  of  the  railway  where  the 
highway  shall  commmiicate  therewith. 

LIII.  When  the  company  shall  intend  to  apply  for  the  consent  of  the  Sheriff 
or  two  Justices,  as  hereinbefore  provided,  so  as  to  authorize  them  to  carry  the 
railway  across  any  highway  other  than  a  public  carriage  road  on  the  level,  they 
shall,  fourteen  days  at  least  previous  to  the  time  at  which  such  application  is 
intended  to  be  made,  cause  notice  of  such  intended  application  to  be  given  in 
some  newspaper  circulating  in  the  county,  and  also  to  be  affixed  upon  the  door 
of  the  parish  church  of  the  parish  in  which  such  crossing  is  intended  to  be  made, 
or  if  there  be  no  such  church,  some  other  place  to  which  notices  are  usually 
affixed  ;  and  if  it  appear  to  the  Sheriff,  or  to  any  two  or  more  Justices  acting 
for  the  district  in  which  such  highway  at  the  proper  crossing  thereof  is  situate, 
after  such  notice  as  aforesaid,  that  the  railway  can,  consistently  with  a  due 
regard  to  the  pubhc  safety  and  convenience,  be  carried  across  such  highway  in 
the  level,  it  shaU  be  lawful  for  such  Sheriff  or  Justices  to  consent  that  the  same 
may  be  so  carried  accordingly. 

LIV.  If,  when  the  railway  shaU  cross  any  highway  on  the  level,  the  company 
fail  to  make  convenient  ascents  and  descents  or  other  convenient  approaches, 
and  such  handrails,  fences,  gates,  and  stiles  as  they  are  hereinbefore  required  to 
make,  it  shaU  be  lawful  for  the  Sheriff  or  two  Justices,  on  the  application  of  the 
surveyor  of  roads,  or  of  any  two  householders  within  the  parish  or  district  where 
such  crossing  shall  be  situate,  after  not  less  than  ten  days'  notice  to  the  company, 
to  order  the  company  to  make  such  ascent  and  descent  or  other  approach,  or 
such  handrails,  fences,  gates,  or  stiles  as  aforesaid,  within  a  period  to  be  hmited 
for  that  purpose  by  such  Sheriff  or  Justices  ;  and  if  the  company  faU  to  comply 
with  such  order,  they  shaU  forfeit  five  pounds  for  every  day  that  they  fail  so  to 
do  ;  and  it  shaU  be  lawful  for  the  Sheriff  or  Justices  by  whom  any  such  penalty 
is  imposed,  to  order  the  whole  or  any  part  thereof  to  be  appHed,  in  such  manner 
and  by  such  person  as  they  think  fit,  in  executing  the  work  in  respect  whereof 
such  penalty  was  incurred. 

LV.  If  the  commissioners  or  trustees  of  any  turnpike  road,  or  the  surveyor 
of  any  highway,  apprehend  danger  to  the  passengers  on  such  road  in  conse- 
quence of  horses  being  frightened  by  the  sight  of  the  engines  or  carriages 
travelling  upon  the  railway,  it  shaU  be  lawful  for  such   commissioners,  or 
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trustees,  or  surveyor,  after  giving  fourteen  days'  notice  to  the  company,  to 
apply  to  the  Board  of  Trade  with  respect  thereto  ;  and  if  it  shall  appear  to  the 
said  Board  that  such  danger  might  be  obviated  or  lessened  by  the  construction 
of  any  works  in  the  nature  of  a  screen  near  to  or  adjoining  the  side  of  such 
road,  it  shall  be  lawful  for  them,  if  they  shall  think  fit,  to  certify  the  works 
necessary  or  proper  to  be  executed  by  the  company  for  the  purpose  of  obviating 
or  lessening  such  danger,  and  by  such  certificate  to  require  the  company  to 
execute  such  works  within  a  certain  time  after  the  service  of  such  certificate,  to 
be  appointed  by  the  said  Board. 

LVI.  Wiere  by  any  such  certificate  as  aforesaid  the  company  shall  have 
been  required  to  execute  any  such  work  in  the  nature  of  a  screen,  they  shall 
execute  and  complete  the  same  within  the  period  appointed  for  that  purpose  in 
such  certificate,  and  if  they  fail  so  to  do,  they  shall  forfeit  to  the  commissioners, 
or  trustees,  or  siu'veyor,  five  pounds  for  every  day  during  which  such  works  shall 
remain  uncompleted  beyond  the  period  so  appointed  for  their  completion  ;  and 
it  shaU  be  lawful  for  the  justices  by  whom  any  such  penalty  is  imposed,  to  order 
the  whole  or  any  part  thereof  to  be  laid  out  in  executing  the  work  in  respect 
whereof  such  penalty  was  incurred. 

LVII.  Where,  under  the  provisions  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  the  company  are  required  to  maintain  or  keep  in  repair 
any  bridge,  fence,  approach,  gate,  or  other  work  executed  by  them,  it  shall  be 
lawful  for  the  Sheriff  or  two  Justices,  on  the  application  of  the  surveyor  of 
roads,  or  of  any  two  householders  of  the  parish  or  district  where  such  work  may 
be  situate,  complaining  that  any  such  work  is  out  of  repair,  after  not  less  than 
ten  days'  notice  to  the  company,  to  order  the  company  to  put  such  work  into 
complete  repair  within  a  period  to  be  hmited  for  that  purpose  by  such  Sheriff  or 
Justices  ;  and  if  the  company  fail  to  comply  with  such  order,  they  shall  forfeit 
five  pounds  for  every  day  that  they  fail  so  to  do ;  and  it  shall  be  lawful  for  the 
Sheriff  or  Justices  by  whom  any  such  penalty  is  imposed,  to  order  the  whole  or 
any  part  thereof  to  be  applied  in  such  manner  and  by  such  persons  as  they  think 
fit  in  putting  such  work  into  repair. 

LVIII.  And  whereas  expense  might  frequently  be  avoided  and  pubhc  con- 
venience promoted,  by  a  reference  to  the  Board  of  Trade  upon  the  construction 
of  public  works  of  an  engineering  nature  connected  with  the  railway,  where  a 
strict  comphance  with  the  provisions  of  this  or  the  special  Act  might  be  impos- 
sible, or  attended  with  inconvenience  to  the  company,  and  without  adequate 
advantage  to  the  pubhc  ;  be  it  enacted,  That  in  case  any  difference  in  regard  to 
the  construction,  alteration,  or  restoration  of  any  road  or  bridge,  or  other  pubhc 
work  of  an  engineering  nature,  required  by  the  provisions  of  this  or  the  special 
Act,  shall  arise  between  the  company  and  any  trustees,  commissioners,  sur- 
veyors, or  other  persons  having  the  control  of  or  being  authorized  by  law  to 
enforce  the  construction  of  such  road,  bridge,  or  work,  it  shall  be  lawful  for 
either  party,  after  giving  fourteen  days'  notice  in  writing  of  their  intention  so 
to  do  to  the  other  party,  to  apply  to  the  Board  of  Trade  to  decide  upon  the 
proper  manner  of  constructing,  altering,  or  restoring  such  road,  bridge,  or  other 
work  ;  and  it  shall  be  lawful  for  the  Board  of  Trade,  if  they  shall  think  fit,  to 
decide  the  same  accordingly,  and  to  authorize,  by  certificate  in  writing,  any 
arrangement  or  mode  of  construction  in  regard  to  any  such  road,  bridge,  or 
other  work  which  shall  appear  to  them  either  to  be  in  substantial  comphance 
with  the  provisions  of  this  and  the  special  Act,  or  to  be  calculated  to  afford 
equal  or  greater  accommodation  to  the  public  using  such  road,  bridge,  or  other 
work;  and  after  any  such  certificate  shall  have  been  given  by  the  Board  of 
Trade,  the  road,  bridge,  or  other  work  therein  mentioned  shaU  be  constructed 
by  the  company  in  conformity  with  the  terms  of  such  certificate,  and  being  so 
constructed,  shall  be  deemed  to  be  constructed  in  conformity  with  the  provisions 
of  this  and  the  special  Act :  Provided  always,  that  no  such  certificate  shall  be 
granted  by  the  Board  of  Trade  unless  they  shall  be  satisfied  that  existing  private 
rights  or  interests  wUl  not  be  injuriously  affected  thereby. 

LIX.  And  be  it  enacted,  That  all  regulations,  certificates,  notices,  and  other 
documents  in  writing  purporting  to  be  made  or  issued  by,  or  by  the  authority  of 
the  Board  of  Trade,  and  signed  by  some  officer  appointed  for  that  purpose  by 
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the  Board  of  Trade,  shall,  for  the  purposes  of  this  and  the  special  Act,  and  any 
Act  incorporated  therewith,  be  deemed  to  have  been  so  made  and  issued,  and 
that -without  proof  of  the  authority  of  the  persons  signing  the  same,  or  of  the 
signature  thereto,  which  matters  shall  be  presumed  imtil  the  contrary  be 
proved ;  and  service  of  any  such  document,  by  leaving  the  same  at  one  of 
the  principal  offices  of  the  railway  company,  or  by  sending  the  same  by  post 
addressed  to  the  secretary  at  such  ofl&ce,  shall  be  deemed  good  service  upon  the 
company  ;  and  all  notices  and  other  documents  required  by  this  or  the  special 
Act  to  be  given  to  or  laid  before  the  Board  of  Trade,  shall  be  dehvered  at,  or 
sent  by  post  addressed  to,  the  office  of  the  Board  of  Trade  in  London. 

And  with  respect  to  works  for  the  accommodation  of  lands  adjoining  the 
railway,  be  it  enacted  as  follows : 

LX.  The  company  shall  make  and  at  all  times  thereafter  maintain  the  follow- 
ing works  for  the  accommodation  of  the  owners  and  occupiers  of  lands  adjoining 
the  railway;  (that  is  to  say,) 

Such  and  so  many  convenient  gates,  bridges,  arches,  culverts,  and  passages 
over,  under,  ot  by  the  sides  of  or  leading  to  or  from  the  railway  as  shall 
be  necessary  for  the  purpose  of  making  good  any  interruptions  caused  by 
the  railway  to  the  use  of  the  lands  through  which  the  railway  shall  be  made ; 
and  such  works  shall  be  made  forthwith  after  the  part  of  the  railway 
passing  over  such  lands  shall  have  been  laid  out  or  formed,  or  during  the 
formation  thereof : 
Also  sufficient  posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for  sepa- 
rating the  land  iiaken  for  the  use  of  the  railway  from  the  adjoining  lands 
not  taken,  and  protecting  such  lands  from  trespass,  or  the  cattle  of  the 
owners  or  occupiers  thereof  from  straying  thereout,  by  reason  of  the 
railway,  together  with  all  necessary  gates  made  to  open  towards  such 
adjoining  lands,  and  not  towards  the  railway,  and  all  necessary  stiles  ; 
and  such  posts,  raUs,  and  other  fences  shaJl  be  made  forthwith  after  the 
taking  of  any  such  lands,  if  the  owners  thereof  shall  so  require,  and  the 
said  other  works  as  soon  as  conveniently  may  be : 
Also  aU  necessary  arches,  tunnels,  culverts,  drains,  or  other  passages,  either 
over  or  under,  or  by  the  sides  of  the  railway,  of  such  dimensions  as  will 
be  sufficient  at  all  times  to  convey  the  water  as  clearly  from  the  lands 
lying  near  or  affected  by  the  railway  as  before  the  making  of  the  railway, 
or  as  nearly  so  as  may  be ;  and  such  works  shall  be  made  from  time  to 
time  as  the  railway  works  proceed : 
Also  proper  watering-places  for  cattle,  where  by  reason  of  the  railway  the 
cattle  of  any  person  occupying  any  lands  lying  near  thereto  shall  be 
deprived  of  access  to  their  former  watering-places ;  and  such  watering- 
places  shall  be  so  made  as  to  be  at  all  times  as  sufficiently  supplied  with 
water  as  theretofore,  and  as  if  the  railway  had  not  been  made,  or  as 
nearly  so  as  may  be ;  and  the  company  shall  make  all  necessary  water- 
courses and  drains  for  the  purpose  of  conveying  water  to  the  said 
watering-places : 
Provided  always  that  the  company  shall  not  be  required  to  make  such  ^.ccom- 
modation  works  in  such  a  manner  as  would  prevent  or  obstruct  the  working  or 
using  of  the  railway,  and  that  the  company  may,  ia  lieu  of  such  accommodation 
works,  make  compensation  to  the  owners  and  occupiers  of  the  lands,  for  the 
want  thereof,  in  such  manner  as  may  be  agreed  upon  between  the  company  and 
such  owners  and  occupiers,  nor  to  make  any  accommodation  works  witii  respect 
to  which  the  owners,  lessees,  and  occupiers  of  the  lands  shall  have  agreed  to 
receive  and  shall  have  been  paid  compensation  instead  of  the  making  of  them. 

LXI.  If  any  difference  arise  respecting  the  kind  or  number  of  any  such 
accommodation  works,  or  the  dimensions  or  sufficiency  thereof,  or  respecting  the 
maintaining  thereof,  the  same  shall  be  determined  by  the  Sheriff  or  two  Justices; 
and  such  Sheriff  or  Justices  shall  also  appoint  the  time  within  which  such  works 
shall  be  commenced  and  executed  by  the  company. 

LXII.  If  for  seven  days  next  after  the  time  appointed  by  such  Sheriff  or 
Justices  for  the  commencement  of  any  such  works,  the  company  shall  fail  to 
commence  such  works,  or  having  commenced,  shaU  fail  to  proceed  diligently  to 
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execute  the  same  in  a  sufficient  manner,  it  shall  be  lawful  for  the  party  aggrieved 
by  such  faOure  himself  to  execute  such  works  or  repairs ;  and  the  reasonable 
expenses  thereof  shall  be  repaid  by  the  company  to  the  party  by  whom  the 
same  shall  so  hare  been  executed;  and  if  there  be  any  dispute  about  such 
expenses,  the  same  shall  be  settled  by  the  Sheriff  or  two  Justices:  Provided 
always,  that  no  such  owner  or  occupier  or  other  person  shall  obstruct  or  injure 
the  railway,  or  any  of  the  works  connected  therewith,  for  a  longer  time,  nor  use 
them  in  any  other  manner,  than  is  unavoidably  necessary  for  the  execution  or 
repair  of  such  accommodation  works. 

LXIII.  If  any  of  the  owners  or  occupiers  of  lands  affected  by  such  railway 
shall  consider  the  accommodation  works  made  by  the  company,  or  directed  by 
such  Sheriff  or  Justices  to  be  made  by  the  company,  insufficient  for  the  com- 
modious use  of  their  respective  lands,  it  shall  be  lawful  for  any  such  owner  or 
occupier,  at  his  own  expense,  to  make  such  further  works  for  that  purpose  as 
he  shall  think  necessary,  and  as  shall  be  agreed  to  by  the  company,  or,  in  case 
of  differences,  as  shall  be  authorized  by  the  Sheriff  or  two  Justices. 

LXIV.  If  the  company  so  desire,  aU  such  last-mentioned  accommodation 
works  shall  be  constructed  under  the  superintendence  of  their  engineer,  and 
according  to  plans  and  specifications  to  be  submitted  to  and  approved  by  such 
engineer ;  nevertheless  the  owners  or  occupiers  of  lands  shall  not  be  entitled  to 
require  either  that  plans  should  be  adopted  which  would  involve  a  greater  ex- 
pense than  that  incurred  in  the  execution  of  similar  works  by  the  company,  or 
that  the  plans  selected  should  be  executed  in  a  more  expensive  manner  than  that 
adopted  in  similar  cases  by  the  company. 

LXV.  The  company  shall  not  be  compelled  to  make  any  further  or  addi- 
tional accommodation  works  for  the  use  of  owners  and  occupiers  of  land 
adjoining  the  railway  after  the  expiration  of  the  prescribed  period,  or,  if  no 
period  be  prescribed,  after  five  years  from  the  opening  of  the  railway  for 
pubhc  use. 

LXVI.  Until  the  company  shall  have  made  the  bridges  or  other  proper 
communications  which  they  shall  under  the  provisions  herein  or  in  the  special 
Act,  or  any  Act  incorporated  therewith,  contained,  have  been  required  to  make 
between  lands  intersected  by  the  railway,  and  no  longer,  the  owners  and  occu- 
piers of  such  lands,  and  any  other  persons  whose  right  of  way  shall  be  affected 
by  the  want  of  such  communication,  and  their  respective  servants,  may  at  all 
times  freely  pass  and  repass,  with  carriages,  horses,  and  other  animals,  directly 
(but  not  otherwise)  across  the  part  of  the  railway  made  in  or  through  their 
respective  lands,  solely  for  the  purpose  of  occupying  the  same  lands,  or  for  the 
exercise  of  such  right  of  way,  and  so  as  not  to  obstruct  the  passage  along  the 
railway,  or  to  damage  the  same ;  nevertheless,  if  the  owner  or  occupier  of  any 
such  lands  have  in  his  arrangements  with  the  company  received  or  agree  to 
receive  compensation  for  or  on  account  of  any  such  communications,  instead  of 
the  same  being  formed,  such  owner  or  occupier,  or  those  claiming  under  him, 
shall  not  be  entitled  so  to  cross  the  railway. 

LXVII.  Dinring  the  execution  of  any  contract-  made  with  the  company,  the 
works  in  course  of  being  done  under  such  contract,  and  all  the  materials  of 
every  description  brought  upon  or  near  such  works  for  the  purpose  of  being 
used  in  the  execution  of  such  contract,  shall,  in  all  proceedings  instituted  by 
them  for  the  purpose  of  protecting  the  same,  or  by  the  pubhc  prosecutor  for  the 
purpose  of  punishment  on  account  of  offences  committed  against  the  same,  be 
held  to  be  the  property  of  the  company. 

LXVIII.  If  any  person  omit  to  shut  and  fasten  any  gate  set  up  at  either  side 
of  the  railway,  for  the  accommodation  of  the  owners  or  occupiers  of  the  adjoining 
lands,  as  soon  as  he  and  the  carriage,  cattle,  or  other  animals,  under  his  care, 
have  passed  through  the  same,  he  shall  forfeit  for  every  such  offence  any  simi 
not  exceeding  forty  shfllings. 

LXIX.  And  be  it  enacted,  That  this  or  the  special  Act  shaU  not  prevent  the 
owners  or  occupiers  of  lands  adjoining  to  the  railway,  or  any  other  persons,  from 
laying  down,  either  upon  their  own  lands  or  upon  the  lands  of  other  persons, 
with  the  consent  of  such  persons,  any  collateral  branches  of  railway  to  com- 
municate with  the  railway,  for  the  purpose  of  bringing  carriages  to  or  from  or 
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upon  tlie  railway,  but  under  and  subject  to  the  provisions  and  restrictions  of  an 
Act  passed  in  tbe  sixth  year  of  the  reign  of  her  present  Majesty,  intituled  An 
Act  for  the  better  Regulation  of  Railways,  and  for  the  Conveyance  of  Troops ; 
and  the  company  shall,  if  required,  at  the  expense  of  such  owners  and  occupiers 
and  other  persons,  and  subject  also  to  the  provisions  of  the  said  last-mentioned 
Act,  make  openings  in  the  rails,  and  such  additional  lines  of  rail  as .  may  be 
necessary  for  effecting  such  communication,  in  places  where  the  communication 
can  be  made  with  safety  to  the  pubhc,  and  without  injury  to  the  railway,  and 
without  inconvenience  to  the  traffic  thereon ;  and  the  company  shall  not  take 
any  rate  or  toll  or  other  monies  for  the  passing  of  any  passengers,  goods,  or 
other  things  along  any  branch  so  to  be  made  by  any  such  owner  or  occupier  or 
other  person ;  but  this  enactment  shall  be  subject  to  the  following  restrictions 
and  conditions ;  (that  is  to  say,) 

No  such  branch  railway  shall  run  parallel  to  the  railway : 
The  company  shall  not  be  bound  to  make  any  such  openings  in  any  place 
which  they  shall  have  set  apart  for  any  specific  purpose  with  which  such 
communication  would  interfere,  nor  upon  any  inclined  plane  or  bridge, 
nor  in  any  tunnel : 
The  persons  making  or  using  such  branch  railways  shall  be  subject  to  all 
bye-laws  and  regulations  of  the  company  from  time  to  time  made  with 
respect  to  passing  upon  or  crossing  the  railway,  and  otherwise ;  and  the 
persons  making  or  using  such  branch  railways  shall  be  bound  to  con- 
struct, and  from  time  to  time,  as  need  may  require,  to  renew  the  offset 
plates  and  switches  according  to  the  most  approved  plan  adopted  by  the 
company,  and  under  the  dneotion  of  their  engineer. 
And  with  respect  to  mines  lying  under  or  near  the  railway,  be  it  enacted  as 
follows  : 

LXX.  The  company  shall  not  be  entitled  to  any  mines  of  coal,  ironstone, 
slate,  or  other  minerals  under  any  land  purchased  by  them,  except  only  such 
parts  thereof  as  shall  be  necessary  to  be  dug  or  carried  away  or  used  in  the  con- 
struction of  the  works,  unless  the  same  shall  have  been  expressly  purchased  ; 
and  all  such  mines,  excepting  as  aforesaid,  shall  be  deemed  to  be  excepted  out 
of  the  conveyance  of  such  lands,  unless  they  shall  have  been  expressly  name<l 
therein  and  conveyed  thereby. 

LXXI.  If  the  owner,  lessee,  or  occupier  of  any  mines  or  minerals  lying 
under  the  railway,  or  any  of  the  works  connected  therewith,  or  within  the  pre- 
scribed distance,  or,  where  no  distance  shall  be  prescribed,  forty  yards  therefrom, 
be  desirous  of  working  the  same,  such  owner,  lessee,  or  occupier  shall  give  to 
the  company  notice  in  writing  of  his  intention  so  to  do  thirty  days  before  the 
commencement  of  working ;  and  upon  the  receipt  of  such  notice  it  shall  be  law- 
ful for  the  company  to  cause  such  mines  to  be  inspected  by  any  person  appointed 
by  them  for  the  purpose  ;  and  if  it  appear  to  the  company  that  the  working  of 
such  mines,  either  whoUy  or  partially,  is  hkely  to  damage  the  works  of  the  rail- 
way, and  if  the  company  be  desirous  that  such  mines  or  any  parts  thereof  shoidd 
be  left  unworked,  and  if  they  be  willing  to  make  compensation  for  such  mines 
or  minerals,  or  such  parts  thereof  as  they  desne  to  be  left  unworked,  they  shall 
give  notice  to  such  owner,  lessee,  or  occupier,  of  such  their  desire,  and  shall  in 
such  notice  specify  the  parts  of  the  mines  under  the  railway  or  works  or  within 
the  distance  aforesaid  which  they  shaU  desire  to  be  left  unworked,  and  for  which 
they  shall  be  willing  to  make  compensation  ;  and  in  such  case  .such  owner, 
lessee,  or  occupier  shall  not  work  or  get  the  mines  or  minerals  comprised  in 
such  notice  ;  and  the  company  shall  make  compensa,tion  for  the  same,  and  for 
all  loss  or  damage  occasioned  by  the  non-working  thereof,  to  the  owner,  lessee, 
and  occupier  thereof  respectively  ;  and  if  the  company,  and  such  owner,  lessee, 
or  occupier  do  not  agree  as  to  the  amount  of  such  compensation,  the  same  shaU ' 
be  settled  as  in  other  cases  of  disputed  <3ompensation. 

LXXII.  If  before  the  expiration  of  such  thirty  days  the  company  do  not 
give  notice  of  their  desne  to  have  such  mines  left  unworked,  and  of  then"  will- 
ingness to  make  such  compensation  as  aforesaid,  it  shall  be  lawful  for  such 
owner,  lessee,  or  occupier  to  work  the  said  mines,  or  such  parts  thereof  for 
which  the  company  shall  not  have  agreed  to  pay  compensation,  up  to  the  lunits 
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of  the  mines  or  minerals  for  wHch  they  shall  have  agreed  to  make  compensa- 
tion, in  such  manner  as  such  owner,  lessee,  or  occupier  shall  think  fit,  for  the 
purpose  of  getting  the  minerals  contained  therein ;  and  if  any  damage  or 
obstruction  be  occasioned  to  the  railway  or  works  by  the  working  or  getting  of 
any  such  minerals  which  the  company  shall  so  have  required  to  be  left  unworked, 
and  for  which  they  shall  so  have  agreed  to  make  compensation,  the  same  shall 
be  forthwith  repaired  or  removed,  as  the  case  may  require,  and  such  damage 
made  good  by  the  owner,  lessee,  or  occupier  of  such  mines  or  minerals,  and  at 
his  own  expense  ;  and  if  such  repair  or  removal  be  not  forthwith  done,  or,  if 
the  company  shall  so  think  fit,  without  waiting  for  the  same  to  be  done  by  such 
owner,  lessee,  or  occupier,  it  shall  be  lawful  for  the  company  to  execute  the 
same,  and  recover  from  such  owner,  lessee,  or  occupier,  the  expense  occasioned 
thereby  by  action  in  any  competent  court. 

LXXIII.  If  the  working  of  any  such  mines  or  minerals  under  the  railway  or 
works,  or  within  the  above-mentioned  distance  therefrom,  be  prevented  as  afore- 
said by  reason  of  apprehended  injury  to  the  railway,  it  shall  be  lawfvil  for  the 
respective  owners,  lessees,  and  occupiers  of  such  mines,  and  whose  mines  shall 
extend  so  as  to  be  on  both  sides  of  the  railway,  to  cut  and  make  such  and  so 
many  airways,  headways,  gateways,  or  water  levelsthrough  the  mines,  measures, 
or  strata,  the  working  whereof  shall  be  so  prevented,  as  may  be  requisite  to 
enable  them  to  ventilate,  drain,  and  work  their  said  mines  ;  but  no  such  airway, 
headway,  gateway,  or  water  level  shall  be  of  greater  dimensions  or  section  than 
the  prescribed  dimensions  and  sections,  and  where  no  dimensions  shall  be  pre- 
scribed, not  greater  than  eight  feet  wide  and  eight  feet  high,  nor  shall  the  same 
be  cut  or  made  upon  any  part  of  the  railway  or  works,  or  so  as  to  injure  the 
same,  or  to  impede  the  passage  thereon. 

LXXIV.  The  company  shall  from  time  to  time  pay  to  the  owner,  lessee,  or 
occupier  of  any  such  mines  extending  so  as  to  be  on  both  sides  of  the  railway  all 
such  additional  expenses  and  losses  as  shall  be  incurred  by  such  owner,  lessee, 
or  occupier,  by  reason  of  the  severance  of  the  lands  lying  over  such  mines  by 
the  railway,  or  of  the  continuous  working  of  such  mines  being  interrupted  as 
aforesaid,  or  by  reason  of  the  same  being  worked  ia  such  manner  and  under  such 
restrictions  as  not  to  prejudice  or  injure  the  railway,  and  for  any  minerals  not 
purchased  by  the' company,  which  cannot  be  obtained  by  reason  of  making  and 
maintaining  the  railway  ;  and  if  any  dispute  or  question  shall  arise  between  the 
company  and  such  ovmer,  lessee,  or  occupier  as  aforesaid,  touching  the  amount 
of  such  losses  or  expenses,  the  same  shall  be  settled  as  in  other  cases  of  disputed 
compensation. 

LXXV.  If  any  loss  or  damage  be  sustained  by  the  owner  or  occupier  of  the 
lands  lying  over  any  such  mines,  the  working  whereof  shall  have  been  so  pre- 
vented as  aforesaid,  (and  not  being  the  owner,  lessee,  or  occupier  of  such  mines), 
by  reason  of  the  making  of  any  such  airway  or  other  work  as  aforesaid,  which 
or  any  like  work  would  not  have  been  necessary  to  be  made  but  for  the  working 
of  such  mines  having  been  so  prevented  as  aforesaid,  the  x;ompany  shall  make 
full  compensation  to  such  owner  or  occupier  of  the  surface  lands  for  the  loss  or 
damage  so  sustained  by  him. 

LXXVI.  For  better  ascertaining  whether  any  such  mines  are  being  worked 
or  have  been  worked  so  as  to  damage  the  railway  or  works,  it  shall  be  lawful 
for  the  company,  after  giving  twenty-four  hours'  notice  in  writing,  to  enter 
upon  any  lands  through  or  near  which  the  railway  passes  wherein  any  such 
mines  are  being  worked,  or  are  supposed  so  to  be,  and  to  enter  into  and 
return  from  any  such  mines  or  the  works  connected  therewith ;  and  for  that 
purpose  it  shall  be  lawful  for  them  to  make  use  of  any  apparatus  or  machinery 
connected  with  such  mines  belonging  to  the  owner,  lessee,  or  occupier  of  such 
mines,  upon  payment  of  the  reasonable  cost  of  using  and  working  the  same,  and 
of  any  loss  thereby  occasioned  to  the  working  of  the  mines,  or  otherwise,  and  to 
use  all  necessary  means  for  discovering  the  distance  from  the  railway  to  the 
parts  of  such  mines  which  are  being  worked,  or  about  so  to  be. 

LXXVII.  If  any  such  owner,  lessee,  or  occupier  of  any  such  mine  shall 
refuse  to  allow  any  person  appointed  by  the  company  for  that  purpose  to  enter 
into  and  inspect  any  such  mines  or  works  in  manner  aforesaid,  every  person  so 
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offending  shall  for  every  such  refusal  forfeit  to  the  company  a  sum  not  exceed- 
ing twenty  pounds. 

LXXVIII.  If  it  appear  that  any  such  mines  have  been  worked  contrary  to 
the  provisions  of  this  or  the  special  Act,  the  company  may,  if  they  think  fit, 
give  notice  to  the  owner,  lessee,  or  occupier  thereof  to  construct  such  supports 
or  works,  and  to  adopt  such  means  as  may  be  necessary  or  proper  for  making 
safe  the  railway,  and  preventing  injury  thereto  ;  and  if  after  such  notice  any 
such  owner,  lessee,  or  occupier  do  not  forthwith  proceed  to  construct  the  works 
necessary  for  making  safe  the  railway,  the  company  may  themselves  construct 
such  works,  and  recover  the  expense  thereof  from  such  owner,  lessee,  or  occupier 
by  action  in  any  competent  court. 

And  with  respect  to  the  carrying  of  passengers  and  goods  upon  the  railway, 
and  the  toUs  to  be  taken  thereon,  be  it  enacted  as  follows : 

LXXIX.  It  shall  be  lawfiil  for  the  company  to  use  and  employ  locomotive 
engines  or  other  moving  power,  and  carriages  and  waggons  to  be  drawn  or  pro- 
peUed  thereby,  and  to  carry  and  convey  upon  the  railway  all  such  passengers 
and  goods  as  shall  be  offered  to  them  for  that  purpose,  and  to  make  such  reason- 
able charges  in  respect  thereof  as  they  may  from  time  to  time  determine  upon, 
not  exceeding  the  tolls  by  the  special  Act  authorized  to  be  taken  by  them. 

LXXX.  It  shall  be  lawful  for  the  company  from  time  to  time  to  enter  into 
any  contract  with  any  other  company  being  the  owners  or  lessees,  or  in  pos- 
session of  any  other  railway,  for  the  passage  over  or  along  the  railway  by  the 
special  Act  authorized  to  be  made  of  any  engines,  coaches,  waggons,  or  other 
carriages  of  any  other  company,  or  which  shaU  pass  over  any  other  hne  of  rail- 
way, or  for  the  passage  over  any  other  line  of  railway  of  any  engines,  coaches, 
waggons,  or  other  carriages  of  the  company,  or  which  shall  pass  over  their  line 
of  railway,  upon  the  payment  of  such  toUs  and  under  such  conditions  and  restric- 
tions as  may  be  mutually  agreed  upon  ;  and  for  the  purpose  aforesaid  it  shall  be 
lawful  for  the  respective  parties  to  enter  iato  any  contract  for  the  division  or 
apportionment  of  the  tolls  to  be  taken  upon  their  respective  railways. 

LXXXI.  Provided  always,  that  no  such  contract  as  aforesaid  shall  in  any 
manner  alter,  affect,  increase,  or  diminish  any  of  the  toUs  which  the  respective 
companies,  parties  to  such  contracts,  shall  for  the  time  being  be  respectively 
authorized  and  entitled  to  demand  or  receive  from  any  person  or  any  other  com- 
pany, but  that  aU  other  persons  and  companies  shall,  notwithstanding  any  such 
contract,  be  entitled  to  the  use  and  benefit  of  any  of  the  said  railways,  upon  the 
same  terms  and  conditions,  and  on  payment  of  the  same  toUs,  as  they  would 
have  been  in  case  no  such  contract  had  been  entered  into. 

LXXXII.  Nothing  in  this  or  the  special  Act  contained  shall  extend  to 
charge  or  make  liable  the  company  further  or  in  any  other  case  than  where, 
according  to  the  laws  of  Scotland,  stage-coach  proprietors  and  common  carriers 
would  be  liable,  nor  shall  extend  in  any  degree  to  deprive  the  company  of  any 
protection  or  privilege  which  common  carriers  or  stage-coach  proprietors  may 
be  entitled  to ;  but,  on  the  contrary,  the  company  shall  at  all  times  be  entitled 
to  the  benefit  of  every  such  protection  and  privilege. 

LXXXIII.  And  whereas  it  is  expedient  that  the  company  should  be  enabled 
to  vary  the  tolls  upon  the  railway  so  as  to  accommodate  them  to  the  circum- 
stances of  the  traffic,  but  that  such  power  of  varying  should  not  be  used  for  the 
purpose  of  prejudicing  or  favouring  particular  parties,  or  for  the  purpose  of 
coUusively  and  unfairly  creating  a  monopoly,  either  m  the  hands  of  the  company 
or  of  particular  parties  ;  it  shall  be  lawful  therefore  for  the  company,  subject  to 
the  provisions  and  limitations  herein  and  iu  the  special  Act  contained,  from  time 
to  tune  to  alter  or  vary  the  tolls  by  the  special  Act  authorized  to  be  taken,  either 
upon  the  whole  or  upon  any  particular  portions  of  the  railway,  as  they  shall 
think  fit ;  provided  that  all  such  tolls  be  at  all  times  charged  equally  to  all  per- 
sons, and  after  the  same  rate,  whether  per  ton  per  mile  or  otherwise,  in  respect 
of  all  passengers,  and  of  all  goods  or  carriages  of  the  same  description,  and  con- 
veyed or  propelled  by  a  like  carriage  or  engine  passing  only  over  the  same  portion 
of  the  line  of  railway  under  the  same  circumstances ;  and  no  reduction  or 
advance  in  any  such  toUs  shall  be  made  either  directly  or  indirectly  in  favour  of 
or  against  any  particular  company  or  person  travelling  upon  or  using  the  railway. 
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LXXXIV.  And  whereas  authority  has  been  given  by  various  Acts  of  Parha- 
ment  to  railway  companies  to  demand  tolls  for  the  conveyance  of  passengers  and 
goods  and  for  other  services  over  a  fraction  of  a  mile  equal  to  the  toll  which 
they  are  authorized  to  demand  for  one  mile ;  be  it  enacted,  That  in  cases  in 
which  any  railway  shall  be  amalgamated  with  any  other  adjoining  railway  or 
railways,  such  tolls  shall  be  calculated  and  imposed  at  such  rates  as  if  such 
amalgamated  railways  had  originally  formed  one  hne  of  railway. 

LXXXV.  It  shall  not  be  lawful  for  the  company  at  any  time  to  demand  or 
take  a  greater  amount  of  toU,  or  make  any  greater  charge  for  the  carriage  of 
passengers  or  goods,  than  they  are  by  this  and  the  special  Act  authorized  to 
dernand  ;  and  upon  payment  of  the  toQa  from  time  to  time  demandable,  aH  com- 
panies and  persons  shall  be  entitled  to  use  the  railway,  with  engines  and  carriages 
properly  constructed  as  by  this  and  the  special  Act  directed,  subject  nevertheless 
to  the  provisions  and  restrictions  of  the  said  Act  of  the  sixth  year  of  her  present 
Majesty,  intitxAed  An  Act  for  the  better  Regulation  of  Railways,  and  for  the  Con- 
veyance of  Troops,  and  to  the  regulations  to  be  from  time  to  time  made  by  the 
company  by  virtue  of  the  powers  in  that  behalf  hereby  and  by  the  special  Act 
conferred  upon  them. 

LXXXVI.  A  list  of  all  the  toUs  authorized  by  the  special  Act  to  be  taken, 
and  which  shall  be  exacted  by  the  company,  shall  be  published  by  the  same 
being  painted  upon  one  toU  board  or  more  in  distinct  black  letters  on  a  white 
ground,  or  white  letters  on  a  black  ground,  or  by  the  same  being  printed  in 
legible  characters  on  paper  affixed  to  such  board,  and  by  such  board  being  ex- 
hibited in  some  conspicuous  place  on  the  stations  or  places  where  such  toUs  shall 
be  made  payable. 

LXXXVII.  The  company  shall  cause  the  length  of  the  railway  .to  be 
measured,  and  posts  or  other  conspicuous  objects  to  be  set  up  and  maintained 
along  the  whole  line  thereof,  at  the  distance  of  one  quarter  of  a  nule  from  each 
other,  with  numbers  or  marks  inscribed  thereon  denoting  such  distances. 

LXXXVIII.  No  tolls  shaU  be  demanded  or  taken  by  the  company  for  the  use 
of  the  railway  'during  any  time  at  which  the  boards  hereinbefore  directed  to  be 
exhibited  shall  not  be  so  exhibited,  or  at  which  the  milestones  hereinbefore 
directed  to  be  set  up  and  maintained  shall  not  be  so  set  up  and  maintained ;  and 
if  any  person  wilfully  puU  down,  deface,  or  destroy  any  such  board  or  milestone, 
he  shall  forfeit  a  sum  not  exceeding  five  pounds  for  every  such  offence. 

LXXXIX.  The  tolls  shall  be  paid  to  such  persons  and  at  such  places  upon  or 
near  to  the  railway,  and  in  such  manner  and  under  such  regulations,  as  the  com- 
pany shall,  by  notice  to  be  annexed  to  the  list  of  toUs,  appoint. 

XC.  If  on  demand,  any  .person  fail  to  pay  the  tolls  due  in  respect  of  any 
carriage  or  goods,  it  shall  be  lawful  for  the  company  to  detain  and  sell  such 
carriage,  or  all  or  any  part  of  such  goods,  or  if  the  same  shall  have  been  re- 
moved from  the  premises  of  the  company,  to  detain  and  sell  any  other  carriages 
or  goods  within  such  premises  belonging  to  the  party  liable  to  pay  such  toUs,  and 
out  of  the  monies  arising  from  such  sale  to  retain  the  toUs  payable  as  aforesaid, 
and  all  charges  and  expenses  of  such  detention  and  sale,  rendering  the  overplus, 
if  any,  of  the  monies  arising  by  such  sale,  and  such  of  the  carriages  or  goods  as 
shall  remain  unsold,  to  the  person  entitled  thereto,  or  it  shall  be  lawful  for  the 
company  to  recover  any  such  tolls  by  action  at  law. 

XCI.  Every  person  being  the  owner  or  having  the  care  of  any  carriage  or 
goods  passing  or  being  upon  the  railway  shall,  on  demand,  give  to  the  collector 
of  toUs,  at  the  places  where  he  attends  for  the  purpose  of  receiving  goods  or  of 
collecting  toUs  for  the  part  of  the  railway  on  which  such  carriage  or  goods  may 
have  travelled,  or  be  about  to  travel,  an  exact  account  in  writing  signed  by  biTTi 
of  the  number  or  quantity  of  goods  conveyed  by  any  such  carriage,  and  of  the 
point  on  the  railway  from  which  such  carriage  or  goods  have  set  out,  or  are 
about  to  set  out,  and  at  what  point  the  same  are  intended  to  be  unloaded  or  taken 
off  the  railway ;  and  if  the  goods  conveyed  by  any  such  carriage,  or  brought  for 
conveyance  as  aforesaid,  -be  Mable  to  the  payment  of  different  tolls,  then  such 
owner  or  other  person  shall  specify  the  respective  numbers  or  quantities  thereof 
liable  to  each  or  any  of  such  tolls. 

XCII.  If  any  such  owner  or  other  person  faU  to  give  such  account,  or  to 
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produce  his  way-bill  or  bill  of  lading,  to  such  collector  or  other  officer  or  servant 
of  the  company  demanding  the  same,  or  if  he  give  a  false  account,  or  if  he 
unload  or  take  off  any  part  of  his  lading  or  goods  at  any  other  place  than  shall 
be  mentioned  in  such  account,  vrith  intent  to  avoid  the  payment  of  any  tolls 
payable  in  respect  thereof,  he  shall  for  every  such  offence  forfeit  to  the  company 
a  sum  not  exceeding  ten  pounds  for  every  ton  of  goods,  or  for  any  parcel  not 
exceeding  one  hundred  weight,  and  so  in  proportion  for  any  less  quantity  of 
goods  than  one  ton,  or  for  any  parcel  exceeding  one  hundred  weight,  (as  the 
case  may  be,)  which  shall  be  upon  any  such  carriage ;  and  such  penalty  shall  be 
in  addition  to  the  toU  to  which  such  goods  may  be  liable. 

XCIII.  If  any  dispute  arise  concerning  the  amount  of  the  toUs  due  to  the 
company,  or  conceriung  the  charges  occasioned  by  any  detention  or  sale  thereof 
under  the  provisions  herein  or  iu  the  special  Act  contained,  the  same  shall  be 
settled  by  the  Sheriff  or  by  two  Justices ;  and  it  shall  be  lawful  for  the  com- 
pany in  the  meanwhile  to  detain  the  goods,  or  (if  the  case  so  require,)  the  pro- 
ceeds of  the  sale  thereof. 

XCIV.  If  any  difference  arise  between  any  toll  collector  or  other  officer  or 
servant  of  the  company  and  any  owner  of  or  person  having  the  charge  of  any 
carriage  passing  or  being  upon  the  railway,  or  of  any  goods  conveyed  or  to  be 
conveyed  by  such  carriage,  respecting  the  weight,  quantity,  quality,  or  nature 
of  such  goods,  such  coUecter  oi;  other  officer  may  lawfully  detain  such  carriage 
or  goods,  and  examine,  weigh,  gauge,  or  otherwise  measure  the  same ;  and  if 
upon  such  measuring  or  examination  such  goods  appear  to  be  of  greater  weight 
or  quantity,  or  of  other  nature  than  shall  have  been  stated  in  the  account  given 
thereof,  then  the  person  who  shall  have  given  such  account  shall  pay,  and  the 
owner  of  such  carriage,  or  the  respective  owners  of  such  goods,  shall  also,  at 
the  option  of  the  company,  be  liable  to  pay  the  costs  of  such  measuring  and 
examining  ;  but  if  such  goods  appear  to  be  of  the  same  or  less  weight  or  quan- 
tity than  and  of  the  same  nature  as  shall  have  been  stated  in  such  account, 
then  the  company  shall  pay  such  costs,  and  they  shall  also  pay  to  such  owner 
of  or  person  having  charge  of  such  carriage,  and  to  the  respective  owners  of 
such  goods,  such  damage  (if  any)  as  shall  appear  to  the  Sheriff  or  any  two 
Justices,  on  a  summary  application  to  him  or  them  for  that  purpose,  to  have 
arisen  from  such  detention. 

XCV.  If  at  any  time  it  be  made  to  appear  to  any  siich  Sheriff  or  Justices, 
upon  the  complaint  of  the  company,  that  any  such  detention,  measuring,  or 
examining  of  any  carriage  or  goods,  as  hereinbefore  mentioned,  was  without 
reasonable  ground,  or  that  it  was  vexatious  on  the  part  of  such  collector  or  other 
officer,  then  the  collector  or  other  officer  shall  himseK  pay  the  costs  of  such 
detention  and  measuring,  and  the  damage  occasioned  thereby ;  and  in  default  of 
immediate  payment  of  any  such  costs  or  damage,  the  same  may  be  recovered  by 
poinding  and  sale  of  the  goods  of  such  collector,  and  such  Sheriff  or  Justices 
shall  issue  his  or  their  warrant  accordingly. 

XCVI.  If  any  person  travel  or  attempt  to  travel  in  any  carriage  of  the 
company,  or  of  any  other  company  or  party  using  the  railway,  without  having 
previously  paid  his  fare,  and  with  intent  to  avoid  payment  thereof,  or  if  any 
person,  having  paid  his  fare  for  a  certain  distance,  knowingly  and  wilf uUy  pro- 
ceed in  any  such  carriage  beyond  such  distance  without  previously  paying  the 
additional  fare  for  the  additional  distance,  and  with  intent  to  avoid  payment 
thereof,  or  if  any  person  knowingly  and  wilfully  refuse  or  neglect,  on  arriving 
at  the  point  to  which  he  has  paid  his  fare,  to  quit  such  carriage,  every  such 
person  shall  for  every  such  offence  forfeit  to  the  company  a  sum  not  exceeding 
forty  shillings. 

XCVII.  If  any  person  be  discovered, '  either  in  or  after  committing  or 
attempting  to  commit  any  such  offence  as  in  the  preceding  enactment  mentioned, 
all  officers  and  servants  and  other  persons  on  behalf  of  the  company,  or  such 
other  company  or  party  as  aforesaid,  and  aU  constables,  gaolers,  and  peace 
officers,  may  lawfully  apprehend  and  detain  such  person  until  he  can  conveniently 
be  taken  before  the  Sheriff  or  some  Justice,  or  until  he  be  otherwise  discharged 
by  due  course  of  law. 

XCVIIl.  No  person  shall  be  entitled  to  carry,  or  to  require  the  company  to 
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carry  upon  the  railway,  any  aquafortis,  oil  of  vitriol,  gunpowder,  lucifer  matclies, 
or  any  other  goods  which  in  the  judgment  of  the  company  may  be  of  a  danger- 
ous nature ;  and  if  any  person  send  by  the  railway  any  such  goods  without 
distinctly  marking  their  nature  on  the  outside  of  the  package  containing  the 
same,  or  otherwise  giving  notice  in  writing  to  the  book-keeper  or  other  servant 
of  the  company  with  whom  the  same  are  left,  at  the  time  of  so  sending,  he  shaU 
forfeit  to  the  company  twenty  pounds  for  every  such  offence ';  and  it  shaE  be 
lawful  for  the  company  to  refuse  to  take  any  parcel  that  they  may  suspect  to 
contain  goods  of  a  dangerous  nature,  or  require  the  same  to  be  opened  to  ascer- 
tain the  fact. 

XCIX.  If  any  collector  of  tolls  or  other  officer  employed  by  the  coinpany  be 
discharged  or  suspended  from  his  office,  or  die,  abscond,  or  absent  himself,  and 
if  such  collector  or  other  officer,  or  the  wife,  widow,  or^  any  of  the  family  or 
representatives  of  any  such  collector  or  other  officer,  refuse  or  neglect,  after 
seven  days'  notice  in  writing  for  that  purpose,  to  dehver  up  to  the  company,  or 
to  any  person  appointed  by  them  for  that  purpose,  any  station,  dwelling-house, 
office,  or  other  building,  with  its  appurtenances,  or  any  books,  papers,  or  other 
matters  belonging  to  the  company  in  the  possession  or  custody  of  any  such 
collector  or  officer  at  the  occurrence  of  any  such  event  as  aforesaid,  then,  upon 
application  being  made  by  the  company  to  the  Sheriff  or  to  any  two  Justices,  it 
shall  be  lawful  for  such  Sheriff  or  Justices  to  order  any  constable,  with  proper 
assistance,  to  enter  upon  such  station  or  other  buUdong,  and  to  remove  any 
person  found  therein,  and  to  take  possession  thereof,  and  of  any  such  books, 
papers  or  other  matters,  and  to  deliver  the  same  to  the  company,  or  any  person 
appointed  by  them  for  that  purpose. 

C.  And  be  it  enacted.  That  the  company  shall  every  year  cause  an  annual 
account  in  abstract  to  be  prepared,  showing  the  total  receipts  and  expenditure 
of  all  funds  levied  by  virtue  of  this  or  the  special  Act  for  the  year  ending  on  the 
thirty-first  day  of  December,  or  some  other  convenient  day  in  each  year,  under 
the  several  distinct  heads  of  receipts  and  expenditure,  with  a  statement  of  the 
balance  of  such  accoimt,  duly  audited  and  certified  by  the  directors  or  some  of 
them,  and  by  the  auditors,  and  shall,  if  required,  transmit  a  copy  of  the  said 
accoimt,  free  of  charge,  to  the  Sheriff-clerks  of  the  counties  through  which  the 
railway  shall  pass,  on  or  before  the  thirty-first  day  of  January  then  next ;  and 
the  copy  of  such  account  shall  be  open  to  the  inspection  of  the  public  at  all 
seasonable  hours,  on  payment  of  the  sum  of  one  shilling  for  every  such  inspec- 
tion :  Provided  always,  that  if  the  said  company  shall  omit  to  prepare  or  trans- 
mit such  account  as  aforesaid,  if  required  so  to  do  by  any  such  Sheriff-clerk, 
they  shall  forfeit  for  every  such  omission  the  sum  of  twenty  pounds. 

And  with  respect  to  the  regulations  of  the  use  of  the  railway,  be  it  enacted 
as  follows : 

CI.  It  shall  be  lawful  for  the  company  from  time  to  time,  subject  to  the 
provisions  and  restrictions  in  this  and  the  special  Act  contained,  to  make  regula- 
tions for  the  following  purposes ;  (that  is  to  say,) 

For  regulating  the  mode  by  which  and  the  speed  at  which  carriages  using 
the  railway  are  to  be  moved  or  propelled ; 

For  regulating  the  times  of  the  arrival  and  departure  of  any  such  cara-iages ; 

For  regulating  the  loading  or  unloading  of  such  carriages,  and  the  weights 
which  they  are  respectively  to  carry ; 

For  regulating  the  receipt  and  delivery  of  goods  and  other  things  which  are 
to  be  conveyed  upon  such  carriages ; 

For  preventing  the  smoking  of  tobacco,  and  the  commission  of  any  other  • 
nuisance,  in  or  upon  such  carriages,  or  in  any  of  the  stations  or  premises 
occupied  by  the  company ; 

And,  generally,  for  regulating  the  travelling  upon  or  using  and  working  of 
the  railway. 
But  no  such  regulation  shall  authorize  the  closmg  of  the  railway,  or  prevent  the 
passage  of  engines  or  carriages  on  the  railway,  at  reasonable  times,  except  at 
any  time,  when  in  consequence  of  any  of  the  works  being  out  of  repair,  or  from 
any  other  sufficient  cause,  it  shall  be  necessary  to  close  the  railway  or  any  part 
thereof. 
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OIL  For  better  enforcing  the  observance  of  all  or  any  of  such  regulations  it 
shall  be  lawful  for  the  company,  subject  to  the  provisions  of  an  Act  passed  in 
the  fourth  year  of  the  reign  of  her  present  Majesty,  intituled  An  Act  for  regu- 
lating Railways,  to  make  bye-laws,  and  from  time  to  time  to  repeal  or  alter  such 
bye-laws,  and  make  others,  provided  that  such  bye-laws  be  not  repugnant  to 
the  laws  of  that  part  of  the  United  Kingdom  where  the  same  are  to  have  effect, 
or  to  the  provisions  of  this  or  the  special  Act;  and  such  bye-laws  shall  be 
reduced  into  writing,  and  shall  have  affixed  thereto  the  common  seal  of  the 
company ;  and  any  person  offending  against  any  such  bye-law  shall  forfeit  for 
every  such  offence  any  sum  not  exceeding  five  pounds,  to  be  imposed  by  the 
company  in  such  bye-laws  as  a  penalty  for  any  such  offence  ;  and  3  the  infrac- 
tion or  non-observance  of  any  such  bye-law  or  other  such  regulation  as  aforesaid 
be  attended  with  danger  or  annoyance  to  the  public  or  hindrance  to  the  company 
in  the  lawful  use  of  the  railway,  it  shall  be  lawful  for  the  company  summarily 
to  interfere  to  obviate  or  remove  such  danger,  annoyance,  or  hindrance,  and 
that  without  prejudice  to  any  penalty  incurred  by  the  infraction  of  any  such 
bye-law. 

CIII.  The  substance  of  such  last-mentioned  bye-laws,  when  confirmed  or 
allowed  according  to  the  provisions  of  any  Act  in  force  regulating  the  aUowance 
or  confirmation  of  the  same,  shall  be  painted  on  boards,  or  printed  on  paper  and 
pasted  on  boards,  and  hung  up  and  affixed  and  continued  on  the  front  or  other 
conspicuous  part  of  every  wharf  or  station  belonging  to  the  company,  according 
to  the  nature  or  subject-matter  of  such  bye-laws  respectively,  and  so  as  to  give 
public  notice  thereof  to  the  parties  interested  therein  or  affected  thereby ;  and 
such  boards  shall  from  time  to  time  be  renewed  as  often  as  the  bye-laws  thereon, 
or  any  part  thereof,  shall  be  obliterated  or  destroyed ;  and  no  penalty  imposed 
by  any  such  bye-law  shall  be  recoverable,  unless  the  same  shall  have  been  pub- 
lished and  kept  published  in  manner  aforesaid. 

CIV.  Such  bye-laws,  when  so  confirmed,  published,  and  affixed,  shall  be 
binding  upon  and  be  observed  by  all  parties,  and  shall  be  sufficient  to  justify  all 
persons  acting  under  the  same  ;  and  for  proof  of  the  publication  of  any  such 
bye-laws  it  shall  be  sufficient  to  prove  that  a  printed  paper  or  painted  board, 
containing  a  copy  of  such  bye-laws,  was  affixed  and  continued  in  manner  by 
this  Act  directed,  and  in  case  of  its  being  afterwards  displaced  or  damaged,  then 
that  such  paper  or  board  was  replaced  as  soon  as  conveniently  might  be. 

CV.  Where  the  company  shall  be  authorized  by  the  special  Act  to  lease  the 
railway,  or  any  pai't  thereof,  to  any  company  or  person,  the  lease  to  be  executed 
ui  pursuance  of  such  authority  shall  contain  all  usual  and  proper  obligations  on 
the  part  of  the  lessee  for  maiataining  the  railway  or  the  portion  thereof  com- 
prised in  such  lease  in  good  and  efficient  repair  and  workmg  condition  during 
the  continuance  thereof,  and  for  so  leaving  the  same  at  the  expiration  of  the 
term  thereby  granted,  and  such  other  provisions,  conditions,  obligations,  and 
agreements  as  are  usually  inserted  in  leases  of  a  like  nature. 

CVI.  Such  lease  shall  entitle  the  company  or  person  to  whom  the  same  shall 
be  granted  to  the  free  use  of  the  railway  or  portion  of  railway  comprised  therein, 
and  during  the  continuance  of  any  such  lease  aU  the  powers  and  privileges 
granted  to  and  which  might  otherwise  be  exercised  and  enjoyed  by  the  com- 
pany, or  the  directors  thereof,  or  their  officers,  agents,  or  servants,  by  virtue  of 
this  or  the  special  Act,  with  regard  to  the  possession,  enjoyment,  and  manage- 
ment of  the  railway,  or  of  the  part  thereof  comprised  in  such  lease,  and  the  tolls 
to  be  taken  thereon,  shall  be  exercised  and  enjoyed  by  the  lessee,  and  the  officers 
and  servants  of  such  lessee,  under  the  same  regulations  and  restrictions  as  are 
by  this  or  the  special  Act  imposed  on  the  company  and  their  directors,  officers 
and  servants ;  and  such  lessee  shall,  with  respect  to  the  railway  comprised  in 
such  lease,  be  subject  to  all  the  obligations  by  this  or  the  special  Act  imposed  on 
the  company. 

And  with  respect  to  the  engine  and  carriages,  to  be  brought  on  the  railway, 
be  it  enacted  as  follows : 

OVII.  Every  locomotive  steam  engine  to  be  used  on  the  railway  shall,  if  it 
use  coal  or  other  similar  fuel  emitting  smoke,  be  constructed  on  the  principle  of 
consuming  and  so  as  to  consume  its  own  smoke  ;  and  if  any  engine  be  not  so 
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constructed  the  company  or  party  using  such  engine  shall  forfeit  five  pounds  for 
every  day  during  which  such  engine  shall  be  used  on  the  railway. 

CVIII.  No  locomotive  or  other  engine,  or  other  description  of  moving  power, 
shall  at  any  time  be  brought  upon  or  used  on  the  railway  unless  the  same  have 
first  been  approved  pf  by  the  company  ;  and  within  •  fourteen  days  after  notice 
given  to  the  company  by  any  party  desirous  of  bringing  any  such  engine  on  the 
railway  the  company  shall  cause  their  engineer  or  other  agent  to  examine  such 
engine  at  any  place  within  three  miles'  distance  from  the  railway  to  be  appointed 
by  the  owner  thereof,  and  to  report  thereon  to  the  company  ;  and  within  seven 
days  after  such  report,  if  such  engine  be  proper  to  be  used  on  the  railway,  the 
company  shall  give  a  certificate  to  the  party  requiring  the  same  of  their  approval 
of  such  engine  ;  and  if  at  any  time  the  engineer  or  other  agent  of  the  company 
report  that  any  engine  used  upon  the  railway  is  out  of  repair,  or  unfit  to  be  used 
upon  the  railway,  the  company  may  require  the  same  to  be  taken  off,  or  may 
forbid  its  use  upon  the  railway  until  the  same  shall  have  been  repaired  to  the 
satisfaction  of  the  company,  and  upon  the  engine  being  so  repaired  the  company 
shall  give  a  certificate  to  the  party  requiring  the  same  of  their  approval  of  such 
engine ;  and  if  any  difference  of  opinion  arise  between  the  company  and  the 
owner  of  any  such  engine  as  to  the  fitness  or  unfitness  thereof  for  the  purpose  of 
being  used  on  the  railway,  such  difference  shall  be  settled  by  arbitration. 

CIX.  If  any  person,  whether  the  owner  or  other  person  having  the  care 
thereof,  bring  or  use  upon  the  railway  any  locomotive  or  other  engine,  or  any 
moving  power,  without  having  first  obtained  such  certificate  of  approval  as 
aforesaid,  or  if,  after  notice  given  by  the  company  to  remove  any  such  engine 
from  the  railway,  such  person  do  not  forthwith  remove  the  same,  or  if,  after 
notice  given  by  the  company  not  to  use  any  such  engine  upon  the  railway,  such 
person  do  so  use  such  engine,  without  having  first  repaired  the  same  to  the  satis- 
faction of  the  company,  and  obtained  such  certificate  of  approval,  every  such 
person  shall  in  any  of  the  cases  aforesaid  forfeit  to  the  company  a  sum  not 
exceeding  twenty  pounds ;  and  in  any  such  case  it  shall  be  lawful  for  the  com- 
pany to  remove  such  engine  from  the  railway. 

ex.  No  carriage  shall  pass  along  or  be  upon  the  railway  (except  in  directly 
crossing  the  same,  as  herein  or  by  the  special  Act  authorized),  unless  such 
carriage  be  at  all  times,  so  long  as  it  shall  be  used  or  shall  remain  on  the  railway, 
of  the  construction  and  in  the  condition  which  the  regulations  of  the  company 
for  the  time  being  shall  require ;  and  if  any  dispute  arise  between  the  company 
and  the  owner  of  any  such  carriage  as  to  the  construction  or  condition  thereof 
in  reference  to  the  then  existing  regulations  of  the  company,  such  dispute  shall 
be  settled  by  arbitration. 

CXI.  The  regulations  from  time  to  time  to  be  made  by  the  company  respect- 
ing the  carriages  to  be  used  on  the  railway  shall  be  drawn  up  in  writing,  %nd  be 
authenticated  by  the  common  seal  of  the  company,  and  shall  be  apphcable  alike 
to  the  carriages  of  the  company  and  to  the  carriages  of  other  companies  or 
persons  using  the  railway ;  and  a  copy  of  such  regulations  shall,  on  demand, 
be  furnished  by  the  secretary  of  the  company  to  any  person  applying  for  the 
same. 

OXII.  If  any  carriage,  not  being  of  such  construction  or  in  such  condition  as 
the  regulations  of  the  company.for  the  time  being  required,  be  made  to  pass  or 
be  upon  any  part  of  the  railway  (except  as  aforesaid),  the  owner  thereof,  or 
any  person  having  for  the  time  being  the  charge  of  such  carriage,  shall  forfeit  to 
the  company  a  sum  not  exceeding  ten  pounds  for  every  such  offence,  and  it 
shall  be  lawful  for  the  company  to  remove  any  such  carriage  from  the  railway. 

OXIII.  The  respective  owners  of  carriages  using  the  railway  shall  cause  to 
be  entered  with  the  secretary  or  other  oificer  of  the  company  appointed  for  that 
purpose  the  names  and  places  of  abode  of  the  owners  of  such  "carriages  respec- 
tively, and  the  numbers,  weights,  and  gauges  of  meir  respective  carriages ;  and 
such  owners  shall  also,  if  so  required  by  the  company,  cause  the  same  particu- 
lars to  be  painted  in  legible  characters  on  some  conspicuous  part  of  the  outside 
of  every  such  carriage,  so  as  to  be  always  open  to  view  ;  and  every  such  owner 
shall,  whenever  required  by  the  conipany,  permit  his  carriage  to  be  weighed, 
measured,  or  gauged  at  the  expense  of  the  company. 
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CXIV.  If  the  owner  of  any  carriage  fail  to  comply  with  the  requisitions  con- 
tained in  the  preceding  enactment,  it  shall  be  lawful  for  the  company  to  refuse 
to  allow  such  carriage  to  be  brought  upon  the  railway,  or  to  remove  the  same 
therefrom  until  such  compliance. 

CXV.  If  the  loading  of  any  carriage  using  the  railway  be  such  as  to  be  liable 
to  collision  with  other  carriages  properly  loaded,  or  to  be  otherwise  dangerous, 
or  if  the  person  having  the  care  of  any  carriage  or  goods  upon  the  railway  suffer 
the  same  or  any  part  thereof  to  remain  on  the  railway  so  as  to  obstruct  the 
passage  or  working  thereof,  it  shall  be  lawful  for  the  company  to  cause  such 
carriage  or  goods  to  be  unloaded  and  removed  in  any  rhanner  proper  for  pre- 
venting such  collision  or  obstruction,  and  to  detain  such  carriage  or  goods,  or 
any  part  thereof,  until  the  expenses  occasioned  by  such  unloading,  removal,  or 
detention  be  paid. 

CXVI.  The  company  shall  not  be  liable  for  any  damage  or  loss  occasioned 
by  any  such  unloading,  removal,  or  detention  as  aforesaid,  except  for  damage 
wilfully  or  neghgently  done  to  any  carriage  or  goods  so  unloaded,  removed,  or 
detained  ;  nor  shall  they  be  liable  for  the  safe  custody  of  any  such  carriage  or 
goods  so  detained  unless  the  same  be  wrongfully  detained  by  them,  and  then 
only  for  so  long  a  time  as  the  same  shall  have  been  so  wrongfully  detained. 

CXVII.  The  respective  ovmers  of  engiaes  and  carriages  passing  or  being  upon 
the  railway  shall  be  answerable  for  any  damage  done  by  their  engines  or  car- 
riages, or  by  any  of  the  servants  or  persons  employed  by  them,  to  or  upon  the 
railway,  or  the  machinery  or  works  belonging  thereto,  or  to  or  upon  the  pro- 
perty of  any  other  person. 

CXVIII.  It  shall  be  lawful  for  any  owner  of  any  engine  or  carriage  who 
shall  pay  the  amount  of  any  damage  caused  by  the  misfeasance  or  negUgence  of 
any  servant  or  other  person  employed  by  him  to  recover  the  amount  so  paid  by 
him  from  such  servant  or  other  person. 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted 
as  follows : 

CXIX.  When  any  dispute  directed  by  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  to  be  settled  by  arbitration,  shall  have  arisen,  then, 
unless  both  parties  shall  concur  in  the  appointment  of  a  single  arbiter,  each 
party,  on  the  request  of  the  other  party,  shall  nominate  and  appoint  an  arbiter 
to  whom  such  dispute  shall  be  referred ;  and  every  appointment  of  an  arbiter 
shall  be  made  on  the  part  of  the  company  under  the  hand  of  the  secretary  or 
any  two  of  the  directors  of  the  company,  and  on  the  part  of  any  other  party 
under  the  hand  of  such  party,  or  if  such  party  be  a  company  or  corporation, 
under  the  hand  of  the  proper  officer  or  person  authorized  by  such  company  or 
corporation  ;  and  such  appointment  shall  be  delivered  to  the  arbiter,  and  shall 
be  deemed  a  submission  to  arbitration  on  the  part  of  the  party  by  whom  the 
same  shall  be  made  ;  and  after  any  such  appointment  shall  have  been  made 
neither  party  shall  have  power  to  revoke  the  same  without  the  consent  of  the 
other,  nor  shall  the  death  of  either  party  operate  as  such  revocation ;  and  if  for 
the  space  of  fourteen  days  after  any  such  dispute  shall  have  arisen,  and  after  a 
request  in  writing,  in  which  shall  be  stated  the  matters  so  required  to  be  re- 
ferred to  arbitration,  shall  have  been  served  by  the  one  party  on  the  other 
party,  to  appoint  an  arbiter,  such  last-mentioned  party  fail  to  appoint  such 
arbiter,  then  upon  such  failure  the  party  making  the  request,  and  having  him- 
self appointed  an  arbiter,  may  appoint  such  arbiter  to  act  on  behalf  of  both 
parties ;  and  such  arbiter  may  proceed,  to  hear  and  determine  the  matters  which 
shall  be  in  dispute,  and  in  such  case  the  award  or  determination  of  such  single 
arbiter  shall  be  final. 

CXX.  If  before  the  matters  so  referred  shall  be  determined  any  arbiter 
appointed  by  either  party  di^,  or  become  incapable  to  act,  the  party  by  whom 
such  arbiter  was  appointed  may  nominate  and  appoint  in  writing  some  other 
person  to  act  in  his  place  ;  and  if  for  the  space  of  seven  days  after  notice  in 
writing  from  the  other  party  for  that  purpose  he  fail  to  do  so,  the  remaining  or 
other  arbiter  may  proceed  ex  parte ;  and  every  arbiter  so  to  be  substituted  as 
aforesaid  shall  have  the  same  powers  and  authorities  as  were  vested  in  the  former 
arbiter  at  the  time  of  such  his  death  or  incapacity  as  aforesaid. 
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CXXI.  Where  more  tlian  one  arbiter  shall  have  been  appointed  such  arbiters 
shall,_  before  they  enter  upon  the  matter  so  referred  to  them,  nominate  and 
appoint  by  writing  under  their  hands  an  oversman  to  decide  on  any  such  raatters 
on  which  they  shall  differ,  or  -which  shall  be  referred  to  them  imder  this  or  the 
special  Act ;  and  if  such  oversman  shall  die  or  become  incapable  to  act,  they 
shall  forthwith  after  such  death  or  incapacity  appoint  another  oversman  in  his 
place ;  and  the  decision  of  every  such  oversman  on  the  matters  on  which  the 
arbiters  shall  differ  shall  be  final. 

OXXII.  If  in  either  of  the  cases  aforesaid  the  said  arbiters  shall  refuse,  or 
shall  for  seven  days  after  request  of  either  party  to  such  arbitration  neglect  to 
appoint  an  oversman,  the  Lord  Ordinary,  on  the  apphcation  of  either  party 
to  such  arbitration,  shall  appoint  an  oversman  ;  and  the  decision  of  such  overs- 
man  on  the  matters  on  which  the  arbiters  shall  differ,  or  which  shall  be  referred 
to  them  under  this  or  the  special  Act,  shall  be  final. 

CXXIII.  If  when  a  single  arbiter  shall  have  been  appointed  such  arbiter  shall 
die  or  become  incapable  to  act  before  he  shall  have  made  his  award,  the  matters 
referred  to  him  shall  be  determined  by  arbitration,  under  the  provisions  of  this  or 
the  special  Act,  in  the  same  manner  as  if  such  arbiter  had  not  been  appointed. 

CXXIV.  If  where  more  than  one  arbiter  shall  have  been  appointed  either 
of  the  arbiters  refuse  or  for  seven  days  neglect  to  act,  the  other  arbiter  may 
proceed  ex  parte,  and  the  decision  of  such  arbiter  shall  be  as  effectual  as  if 
he  had  been  the  single  arbiter  by  both  parties. 

OXXV.  If  where  more  than  one  arbiter  shall  have  been  appointed,  and 
where  neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbiters 
shall  fail  to  make  their  award  within  twenty-one  days  after  the  day  on  which 
the  last  of  such  arbiters  shall  have  been  appointed,  or  within  such  extended  time 
as  shall  have  been  appointed  for  that  purpose  by  both  such  arbiters,  under  their 
hands,  the  matters  referred  to  them  shall  be  determined  by  the  lunpire  to  be 
appointed  as  aforesaid. 

CXXVI.  The  said  arbiters  or  their  oversman  may  call  for  the  production 
of  any  documents  in  the  possession  or  power  of  either  party  which  they  or  he 
may  think  necessary  for  determining  the  question  in  dispute,  and  may  examine 
the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths  necessary  for 
that  purpose,  and  may  also  grant  diligence  for  the  recovery  of  such  documents 
as  either  party  may  require,  or  for  citing  witnesses,  and  on  application  to  the 
Lord  Ordinary  letters  of  supplement,  or  such  other  writ  as  may  be  necessary, 
shall  be  issued  by  the  Lord  Ordinary  in  support  of  such  diligence. 

CXXVII.  Except  where  by  this  or  the  special  Act,  or  any  Act  incorpo- 
rated therewith,  it  shall  be  otherwise  provided,  the  expenses  of  and  attending 
every  such  arbitration,  to  be  determined  by  the  arbiters,  including  the  expense 
of  recording  the  decreet-arbitral  or  award  in  the  books  of  Council  and  Session, 
and  of  furnishing  extracts  thereof  from  the  said  books,  shall  be  in  the  discretion 
of  the  arbiters  or  the  oversman,  as  the  case  may  be. 

CXXVIII.  The  arbiters  or  oversman,  as  the  case  may  be,  shall  make  the 
decreet-arbitral  or  award  in  writing,  and  shall  cause  the  same  to  be  recorded  in 
the  books  of  Council  and  Session  ;  and  extracts  of  decreets-arbitral  or  awards  so 
recorded  shall  make  faith  in  all  courts  and  cases  in  hke  manner  as  the  original 
decreets-arbitral  or  awards  themselves,  except  where  the  originals  are  offered  to 
be  improven. 

CXXIX.  No  award  made  in  respect  to  any  question  referred  to  arbitration 
under  the  provisions  of  this  or  the  special  Act  shall  be  set  aside  for  irregularity 
or  error  in  matter  of  form. 

CXXX.  And  be  it  enacted.  That  any  summons  or  notice,  or  any  writ  or 
other  proceeding  at  law,  requiring  to  be  served  upon  the  company,  may  be 
served  by  the  same  being  left-  at  or  transmitted  through  the  post  directed  to  the 
principal  office  of  the  company,  or  one  of  their  principal  offices  where  there  shall 
be  more-  than  one,  or  being  given  personally  to  the  secretary,  or  in  case  there  be 
no  secretary  then  by  being  given  to  any  one  director  of  the  company. 

CXXXI.  And  be  it  enacted,  That  if  any  party  shall  have  committed  any 
irregularity,  trespass,  or  other  -wrongful  proceeding  in  the  execution  of  this  or 
the  special  Act,  or  any  Act  incorporated  therewith,  or  by  virtue  of  any  power 
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or  authority  thereby  given,  and  if  before  action  brought  in  respect  thereof  such 
party  make  tender  of  sufficient  amends  to  the  party  injured,  such  last-mentioned 
party  shall  not  recover  in  any  such  action;  and  if  no  such  tender  shall  have  been 
made  it  shall  be  lawful  for  the  defender,  by  leave  of  the  court  where  such  action 
shall  be  pending,  at  any  time  before  the  record  is  closed  to  pay  into  court  such 
sum  of  money  as  he  shall  think  fit,  and  thereupon  such  proceedings  shall  be  had 
as  in  other  cases  where  defenders  are  allowed  to  pay  money  into  court. 

And  with  respect  to  the  recovery  of  damages  not  specially  provided  for,  and 
to  the  determination  of  any  other  matter  referred  to  the  Sheriff  or  to  Justices, 
be  it  enacted  as  follows : 

CXXXII.  In  all  cases  where  any  damages,  charges,  or  expenses  are  by  this 
or  the  special  Act,  or  any  Act  incorporated  therewith,  directed  to  be  paid,  and 
the  method  of  ascertaining  the  amount  or  enforcing  the  payment  thereof  is  not 
provided  for,  such  amoimt,  in  case  of  dispute,  shall  be  ascertained  and  deter- 
mined by  the  Sheriff ;  and  if  the  amount  so  ascertained  be  not  paid  by  the  com- 
pany, or  other  party  liable  to  pay  the  same,  within  seven  days  after  demand,  the 
amount  may  be  recovered  by  poinding  and  sale  of  the  goods  of  the  company  or 
other  party  liable  as  aforesaid,  ^d  the  Sheriff  shaU,  on  application,  issue  his 
warrant  accordingly. 

OXXXIII.  If  sufficient  goods  of  the  company  cannot  be  found  whereon  to 
levy  any  such  damages,  charges,  or  expenses  payable  by  the  company,  the  same 
may,  if  the  amount  thereof  do  not  exceed  twenty  pounds,  be  recovered  by 
poindiug  and  sale  of  the  goods  of  the  treasurer  of  the  company,  and  the  Sheriff, 
on  application,  shall  issue  his  warrant  accordingly ;  but  no  such  poinding  and 
sale  shall  be  executed  against  the  goods  of  such  treasurer  unless  seven  days' 
previous  notice  in  writing,  stating  the  amount  so  due,  and  demanding  payment 
thereof,  have  been  given  to  such  treasurer,  or  left  at  his  residence ;  and  if  such 
treasurer  pay  any  money  under  such  distress  or  poinding  and  sale  as  aforesaid, 
he  may  retain  the  amount  so  paid  by  him,  and  all  expenses  occasioned  thereby, 
out  of  any  money  belonging  to  the  company  coming  into  his  custody  or  control, 
or  he  may  sue  the  company  for  the  same. 

CXXXIV.  Where  in  this  or  the  special  Act,  or  any  Act  incorporated  there- 
with, any  question  of  damages,  charges,  expenses,  or  other  matter  is  referred  to 
the  determination  of  any  Sheriff  or  Justices,  it  shall  be  lawful  for  the  Sheriff  or 
any  Justice,  upon  the  application  of  either  party,  to  order  the  other  party  to 
appear  before  such  Sheriff,  if  the  order  shall  be  issued  by  the  Sheriff,  or  before 
two  Justices  if  the  order  shall  have  been  issued  by  a  Justice,  at  a  time  and 
place  to  be  named  in  such  summons ;  and  upon  the  appearance  of  such  parties, 
or  in  the  absence  of  any  of  them  upon  proof  of  due  service  of  the  summons, 
it  shall  be  lawful  for  such  Sheriff  or  such  two  Justices,  as  the  case  may  be,' 
to  hear  and  determine  such  question,  and  for  that  purpose  to  examine  such 
parties  or  any  of  them,  and  their  witnesses,  on  oath ;  and  the  expenses  of  every 
such  inquiry  shall  be  in  the  discretion  of  such  Sheriff  or  Justices,  and  he  or  they 
shall  determine  the  amount  thereof. 

CXXXV.  The  company  shall  publish  the  short  particulars  of  the  several 
offences  for  wljich  any  penalty  is  imposed  by  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  or  by  any  bye-law  of  the  company  affecting  other  per- 
sons than  the  shareholders,  officers,  or  servants  of  the  company,  and  of  the 
amount  of  every  such  penalty,  and  shall  cause  such  particulars  to  be  painted  on 
a  board,  or  printed  upon  paper,  and  pasted  thereon,  and  shall  cause  such  board 
to  be  hung  up  or  affixed  on  some  conspicuous  part  of  the  principal  place  of  busi- 
ness of  the  company,  and  where  any  such  penalties  are  of  local  application  shall 
cause  such  boards  to  be  affixed  in  some  conspicuous  place  in  the  immediate  neigh- 
bourhood to  which  such  penalties  are  apphcable  or  have  reference ;  and  such 
particulars  shall  be  renewed  as  often  as  the  same  or  any  pari;  thereof  is  oblite- 
rated or  destroyed ;  and  no  such  penalty  shall  be  recoverable  unless  it  shall  have 
been  published  and  kept  published  in  the  manner  hereinbefore  required. 

CXXXVI.  If  any  person  puU  down  or  injure  any  board  put  up  or  affixed  as 
required  by  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  for  the 
purpose  of  puMishing  any  bye-law  or  penalty,  or  shall  obliterate  any  of  the 
letters  or  figures  thereon;  he  shall  forfeit  for  every  such  offence  a  sum  not 
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exceeding  five  pounds,  and  shall  defray  the  expenses  attending  the  restoration  of 
such  board. 

CXXXVII.  Every  penalty  or  forfeiture  imposed  by  this  or  the  special  Act, 
or  by  any  bye-law  made  in  pursuance  thereof,  the  recovery  of  'which  is  not 
otherwise  provided  for,  may  be  recovered  by  summary  proceeding  bpfore  the 
Sheriff  or  two  Justices  ;  and  on  complaint  being  made  to  any  Sheriff  or  Justice 
he  shall  issue  an  order  requiring  the  party  complained  against  to  appear  before 
himself  if  the  order  be  issued  by  a  Sheriff,  or  before  two  or  more  Justices  if  the 
order  be  issued  by  a  Justice,  at  a  time  and  place  to  be  named  in  such  order  ; 
and  every  such  order  shall  be  served  on  the  party  offending  either  in  person  or 
by  leaving  the  same  with  some  inmate  at  his  usual  place  of  abode  ;  and  upon 
the  appearance  of  the  party  complained  against,  or  in  his  absence  after  proof  of 
the  due  service  of  such  order,  it  shall  be  lawful  for  any  Sheriff  or  two  Justices 
to  proceed  to  the  hearing  of  the  complaint ;  and  upon  proof  of  the  offence, 
either  by  the  confession  of  the  party  complained  against,  or  upon  the  oath  of 
one  credible  witness  or  more,  it  shall  be  lawful  for  such  Sheriff  or  Justices  to 
convict  the  offender,  and  upon  such  conviction  to  adjudge  the  offender  to  pay 
the  penalty  or  forfeiture  incurred,  as  well  as  such  expenses  attending  the  convic- 
tion as  such  Sheriff  or  Justices  shall  think  fit. 

CXXXVIII.  If  forthwith  upon  any  such  adjudication  as  aforesaid  the 
amount  of  the  penalty  or  forfeiture,  and  of  such  expenses  as  aforesaid,  be  not 
paid,  the  amount  of  such  penalty  and  expenses  shall  be  levied  by  poinding  and 
sale,  and  such  Sheriff  or  Justices,  or  either  of  them,  shall  issue  his  or  their 
warrant  of  poinding  and  sale  accordingly. 

CXXXIX.  It  shall  be  lawful  for  any  such  Sheriff  or  Justices  to  order  any 
offender  so  convicted  as  aforesaid,  to  be  detained  and  kept  in  safe  custody  imtil 
return  can  be  conveniently  made  to  the  warrant  of  poinding  and  sale  to  be 
issued  for  levying  such  penalty  or  forfeiture  and  expenses,  unless  the  offender 
give  sufficient  security,  by  way  of  recognizance  or  otherwise,  to  the  satisfaction 
of  the  Sheriff  or  Justices,  for  his  appearance  before  him  or  them  on  the  day 
appointed  for  such  return,  such  day  not  being  more  than  eight  days  from  the 
time  of  taking  such  security ;  but  if  before  issuing  such  warrant  of  poinding 
and  sale  it  shall  appear  to  the  Sheriff  or  Justices,  by  the  admission  of  the  offender 
or  otherwise,  that  no  sufficient  poinding  and  sale  can  be  had  within  the  jurisdic- 
tion of  such  Sheriff-  or  Justices  whereon  to  levy  such  penalty  or  forfeiture  and 
expenses,  he  or  they^  may,  if  he  or  they  think  fit,  refrain  from  issuing  such 
warrant ;  and  in  such  case,  or  if  such  warrant  shall  have  been  issued,  and  upon 
the  return  thereof  such  insufficiency  as  aforesaid  shall  be  made  to  appear  to  the 
Sheriff  or  Justices,  then  such  Sheriff  or  Justices  shall  by  warrant  cause  such 
offender  to  be  committed  to  gaol,  there  to  remain  without  bail  for  any  term  not 
exceeding  three. months,  unless  such  penalty  or  forfeiture  and  expenses  be  sooner 
paid  and  satisfied. 

CXL.  Where  in  this  or  the  special  Act,  or  any  Act  incorporated  therewith, 
any  sum  of  money,  whether  in  the  nature  of  penalty  or  otherwise,  is  directed  to 
be  levied  by  poinding  and  sale,  such  sum  of  money  shall  be  levied  by  poinding 
and  sale  of  the  goods  and  effects  of  the  party  liable  to  pay  the  same  ;  and  the 
overplus  arising  from  the  sale  of  such  goods  and  effects,  after  satisfying  such 
sum  of  money,  and  the  expenses  of  the  poinding  and  sale,  shall  be  returned,  on 
demand,  to  the  party  whose  goods  shall  have  been  seized. 

CXLI.  No  poinding  and  sale  made  by  virtue  of  this  or  the  special  Act  or 
any  Act  incorporated  therewith  shall  be  deemed  unlawful,  nor  shall  any  party 
making  the  same  be  deemed  a  trespasser  or  wrongdoer,  on  account  of  any  defect 
or  want  of  form  in  the  summons,  conviction,  warrant,  or  other  proceeding  relat- 
ing thereto,  but  all  persons  aggrieved  by  such  defect  or  irregularity  may  recover 
fuB.  satisfaction  for  the  special  damage  in  an  action  before  the  Sheriff  Court. 

CXLII.  The  Sheriff  or  Justices  by  whom  any  such  penalty  or  forfeiture 
shall  be  imposed,  where  the  application  thereof  is  not  otherwise  provided  for, 
may  award  not  more  than  one-half  thereof  to  the  informer,  and  shall  award  the 
remainder  to  the  kirk-session,  or  treasurer  or  collector  of  tlie  funds  for  the  poor 
of  the  parish  in  which  the  offence  shall  have  been  committed,  for  the  benefit  of 
the  poor  of  such  parish. 
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8  AND  9  VICT.  c.  33. 


Penalties  to  be 
sued  for  within 
six  moutlis. 
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made  good  in 
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Penalty  on 
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•  making  de- 
fault. 


Transient 
offenders. 


Proceedings 
by  Sheriff 
need  not  be  in 
writing. 


Form  of  con- 
viction. 


Proceedings 
not  to  be 
quashed  for 
want  of  form, 
etc. 

Power  of 
appeal  to 
Sheriff. 


CXLIII.  No  person  shall  be  liable  to  the  payment  of  any  penalty  or  for- 
feiture imposed  by  virtue  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  for  any  offence  made  cognizable  before  the  Sheriff  or  Justices,  unless 
the  complaint  respecting  such  offence  shall  have  been  made  before  such  Sheriff 
or  some  Justice  within  six  months  next  after  the  commission  of  such  offence. 

CXLIV.  If,  through  any  act,  neglect,  or  default  on  account  whereof  any 
person  shall  have  incurred  any  penalty  imposed  by  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  any  damage  to  the  property  of  the  company 
shall  have  been  committed  by  such  person,  he  shall  be  liable  to  make  good  such 
damage  as  well  as  to  pay  such  penalty  ;  and  the  amount  of  such  damage  shall, 
in  case  of  dispute,  be  determined  by  the  Sheriff  or  Justices  by  whom  the  party 
incurring  such  penalty  shall  have  been  convicted ;  and  on  non-payment  of  such 
damages  on  demand,  the  same  shall  be  levied  by  poinding  and  sale,  and  such 
Sheriff  or  Justices  shall  issue  his  or  their  warrant  accordingly. 

CXLV.  It  shall  be  lawful  for  any  Sheriff  or  Justice  to  summon  any  person 
to  appear  before  him  as  a  witness  in  any  matter  in  which  such  Sheriff  or  Justice 
or  two  or  more  Justices  shall  have  jurisdiction  under  the  provisions  of  this  or 
the  special  Act,  or  any  Act  incorporated  therewith,  at  a  time  and  place  men- 
tioned in  such  summons,  and  to  administer  to  him  an  oath  to  testify  the  truth 
in  such  matter ;  and  if  any  person  so  summoned  shall  without  reasonable  excuse 
refuse  or  neglect  to  appear  at  the  time  and  place  appointed  for  that  purpose, 
having  been  paid  or  tendered  a  reasonable  sum  for  his  expenses,  or  if  any  person 
appearing  shall  refuse  to  be  examined  upon  oath,  or  to  give  evidence  before  such 
Sheriff  or  Justice  or  Justices,  every  such  person  shall  forfeit  a  sum  not  exceeding 
five  pounds  for  every  such  offence. 

CXLVI.  It  shall  be  lawful  for  any  officer  or  agent  of  the  company,  and  all 
persons  called  by  him  to  his  assistance,  to  seize  and  detain  any  person  who  shall 
be  found  committing  any  offence  against  the  provisions  of  tMs  or  the  special 
Act,  or  any  Act  incorporated  therewith,  and  whose  name  and  residence  shall  be 
unknown  to  such  officer  or  agent,  and  convey  him  with  all  convenient  despatch 
before  the  Sheriff  or  a  Justice,  without  any  warrant  or  other  authority  than  this 
or  the  special  Act ;  and  such  Sheriff  or  Justice  shall  proceed  with  all  convenient 
despatch  in  the  matter  of  the  complaint  against  such  offender. 

CXLVII.  Any  Sheriff  to  whom  any  apphcation  is  authorized  to  be  made, 
and  before  whom  any  judicial  proceeding  shall  in  consequence  take  place  or  be- 
come necessary  nnder  or  by  virtue  of  this  or  the  special  Act,  or  any  Act  incor- 
porated therewith,  shall  and  he  is  hereby  authorized  and  required  smnmarily  to 
call  before  him  all  parties  who  appear  to  him  to  be  interested  therein,  and  to 
proceed  forthwith  to  hear  viva  voce,  and  pronounce  judgment  regarding  the 
matters  mentioned  in  such  apphcation  or  proceedings,  or  to  do  the  several 
matters  and  things  required  by  this  Act  to  be  done  by  him,  without  waiting  the 
ordinary  coiu-se  of  the  roll  of  causes  before  him,  and  without  written  pleadings 
or  a  written  record,  or  reducing  any  evidence  which  may  be  led  by  either  of  the 
parties  to  writing,  miless  and  except  where  the  said  Sheriff  shall  consider  that 
the  matters  mentioned  in  such  apphcation  or  proceedings  can  with  more  advan- 
tage be  decided  with  written  pleadings  and  with  a  written  record,  in  which  case 
he  shall  proceed  to  make  up  a  record,  and  bring  the  said  matters  to  a  con- 
clusion with  aU  convenient  despatch ;  and  the  orders  and  judgments  of  the  said 
Sheriff  when  pronounced  without  a  record  shall  be  final  and  conclusive,  and  not 
subject  to  review  by  suspension  or  advocation  or  to  reduction  on  any  ground 
whatever. 

CXLVIII.  The  Sheriff  or  Justice  or  Justices  before  whom  any  person  shall 
be  convicted  of  any  offence  against  this  or  the  special  Act,  or  any  Act  incorpo- 
rated therewith,  may  cause  the  conviction  to  be  drawn  up  according  to  the  form 
in  the  schedule  to  this  Act  annexed. 

OXLIX.  No  proceeding  in  pittsuance  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  shall  be  quashed  or  vacated  for  want  of  form,  nor  shall 
the  same  be  removed  by  suspension  or  otherwise  into  any  superior  court. 

CL.  In  all  cases  which  may  come  before  any  Sheriff -substitute  under  this  or 
the  special  Act,  or  any  Act  incorporated  therewith,  in  which  written  pleadings 
shall  have  been  allowed,  and  a  written  record  shall  have  been  made  up,  and 
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where  the  evidence  -which  has  been  led  by  the  parties  shall  have  been  reduced 
to  writing,  but  in  no  other  case  whatever,  it  shall  be  competent  for  any  of  the 
parties  thereto,  within  seven  days  after  a  final  judgment  shall  have  been  pro- 
nounced by  such  Sheriff -substitute,  to  appeal  against  the  same  to  the  Sheriff  of 
the  county,  by  lodging  a  minute  of  appeal  with  the  Sheriff-clerk  of  such  county 
or  his  depute ;  and  the  said  Sheriff  shall  thereupon  review  the  proceedings  of 
the  said  Sheriff-substitute  and  whole  process,  and,  if  he  think  proper,  hear  the 
parties  viva  voce  thereon,  and  pronounce  judgment ;  and  such  judgment  shall  in 
no  case  be  subject  to  review  by  suspension  or  advocation  or  to  reduction  on  any 
ground  whatever. 

CLT.  If  any  party  shall  feel  aggrieved  by  any  determination  or  adjudication 
of  any  Justices  with  respect  to  any  matter  under  the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  he  may,  unless  otherwise 
specially  provided,  appeal  to  the  General  Quarter  Sessions  for  the  county  or 
place  in  which  the  cause  of  appeal  shall  have  arisen  ;  but  no  such  appeal  shall 
be  entertained  imless  it  be  made  within  four  months  next  after  the  making  of 
such  determination  or  adjudication,  nor  unless  ten  days'  notice  in  writing  of  such 
appeal,  stating  the  nature  and  groimds  thereof,  be  given  to  the  party  against 
whom  the  appeal  shall  be  brought,  nor  unless  the  appellant  forthwith  after  such 
notice  enter  into  recognizances,  with  two  sufficient  sureties,  before  a  Justice, 
conditioned  duly  to  prosecute  such  appeal,  and  to  abide  the  order  of  the  Court 
thereon. 

CLII.  At  the  Quarter  Sessions  for  which  such  notice  shall  be  given  the  Court 
shall  proceed  to  hear  and  determine  the  appeal  in  a  siunmary  way,  or  they  may, 
if  they  think  fit,  adjourn  it  to  the  following  sessions  ;  and  upon  the  hearing  of 
such  appeal  the  Court  may,  if  they  think  fit,  mitigate  any  penalty  or  forfeiture, 
or  they  may  confirm  or  quash  the  adjudication,  and  order  any  money  paid  by 
the  appellant,  or  levied  by  distress  upon  his  goods,  to  be  returned  to  him,  and 
may  also  order  such  further  satisfaction  to  be  made  to  the  party  injured  as  they 
may  judge  reasonable  ;  and  they  may  make  such  order  concerning  the  expenses 
both  of  the  adjudication  and  of  the  appeal  as  they  may  think  reasonable. 

And  with  respect  to  the  provision  to  be  made  for  affording  access  to  the 
special  Act  by  all  parties  interested,  be  it  enacted  as  follows  : 

CLIII.  The  company  shall  at  all  times  after  the  expiration  of  six  months 
after  the  passing  of  the  special  Act  keep  in  their  principal  office  of  business  a 
copy  of  the  special  Act,  printed  by  the  printers  to  her  Majesty  or  some  of  them ; 
and  shall  also  within  the  space  of  such  sbc  months  deposit  in  the  offices  of  each 
of  the  Sheriff-clerks  of  the  several  counties  into  which  the  works  shaU  extend  a 
copy  of  such  special  Act,  so  printed  as  aforesaid ;  and  the  said  Sheriff- clerks 
shall  receive,  and  they  and  the  company  respectively  shall  retain,  the  said  copies 
of  the  special  Act,  and  shall  permit  all  persons  interested  to  inspect  the  same, 
and  make  extracts  or  copies  therefrom,  in  the  hke  manner,  and  upon  the  hke 
terms,  and  under  the  like  penalty  for  default,  as  is  provided  in  the  case  of  certain 
plans  and  sections  by  an  Act  passed  in  the  first  year  of  the  reign  of  her  present 
Majesty,  intituled  An  Act  to  compel  Clerks  of  the  Peace  for  Counties  and  other 
Persons  to  take  the  Custody  of  such  Documents  as  shall  be  directed  to  he  deposited 
with  them  under  the  Standing  Orders  of  either  House  of  Parliament. 

CLIV.  If  the  company  shall  fail  to  keep  or  deposit,  as  hereinbefore  men- 
tioned, any  of  the  said  copies  of  the  special  Act,  they  shall  forfeit  twenty  pounds 
for  every  such  offence,  and  also  five  pounds  for  every  day  afterwards  during 
which  such  copy  shaU  be  not  so  kept  or  deposited. 

CLV.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  in  this  session  of  Parliament. 

SCHEDULE  EEFERRED  TO  BY  THE  FOREGOING  ACT. 

FORM  OF  CONVICTION  BEFORE 

to  wit. 
Be  it  remembered.  That  on  .the  day  of  in  the  year  of 

our  Lord  A.  B.  is  convicted  before  me  C,  the  Sheriff  [or  before  us 

£>.,  E.,  two  of  her  Majesty's  Justices  of  the  Peace]  for  the  county  of 
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{here  describe  the  offence  generally^  and  the  time  and  place  when  and  where  com- 
mitted,'] contrary  to  the  {here  name  the  special  Act.']  Given  under  my  hand,  [or 
under  our  hands],  the  day  and  year  first  above  written. 


or 
D. 
E. 


Canal  com- 
panies autho- 
rized to  vary 
their  tolls  or 
rates  on  diffe- 
rent portions  of 
their  canals ; 


and  also,  from 
time  to  time,  to 
reduce  and 
again  advance 
their  tolls  or 
rates. 


8  AND  9  Vict.  C.  28. — An  Act  to  empower  Canal  Companies  and  the  Commissioners 
of  Navigable  Rivers  to  vary  their  Tolls,  Rates,  and  Charges  on  different 
Parts  of  their  Navigations. — [ZOth  June  1845.] 

Whereas  by  divers  Acts  of  Parliament  various  canal  companies  and  the  com- 
missioners or  trustees  of  several  navigable  rivers  have  been  authorized  and 
empowered  to  levy  and  receive  certain  toUs,  rates,  and  charges  for  the  use  of 
their  respective  canals  and  navigations,  which  toUs,  rates,  and  charges  are  for 
the  most  part  required  to  be  levied  at  one  uniform  rate  per  ton  or  per  mile 
throughout  the  entire  length  of  the  said  navigations  and  rivers  respectively, 
without  regard  to  any  difference  of  circumstances  which  may  exist  in  reference 
thereto  :  And  whereas  by  an  Act  of  Parhament  passed  in  this  present  session, 
called  '  The  Railways  Clauses  Consolidation  Act,  1845,'  powers  have  been  given 
to  railway  companies  to  vary  the  tolls,  rates,  and  charges  upon  railways,  so  as  to 
accommodate  them  to  the  circumstances  of  the  traffic  thereon :  And  whereas 
greater  competition  for  the  public  advantage  would  be  obtained  if  canal  com- 
pames  and  the  commissioners  or  trustees  of  navigable  rivers  which  have  already 
been  or  may  hereafter  be  from  time  to  time  incorporated  or  established,  or  which 
are  regulated  under  the  authority  of  Parliament,  were  to  have  the  like  powers 
granted  to  them  in ,  respect  of  their  several  canals  and  navigations  and  other 
works  connected  therewith;  but  such  beneficial  purposes  cannot  be  effected 
without  the  authority  of  Parhament :  Be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiri- 
tual and  Temporal,  and  Commons,  in  this  present  Parhament  assembled,  and 
by  the  authority  of  the  same,  That  from  and  after  the  passing  of  this  Act,  and 
subject  to  the  provisions  and  limitations  herein  contained,  it  shall  be  lawful  for 
the  company  of  proprietors  of  any  canal,  or  for  the  undertakers,  commissioners, 
or  trustees  of  any  navigation  or  navigable  river,  already  or  hereafter  to  be 
estabhshed  or  incorporated  or  which  is  regulated  under  the  authority  of  Parha- 
ment, or  for  their  respective  lessees,  committees,  directors,  or  managers,  or  their 
superintendents,  or  other  agents  by  them  severally  authorized,  in  such  manner 
as  may  be  required  by  their  respective  Acts  of  incorporation  or  for  regulating 
such  canals  or  navigations,  from  time  to  time  to  alter  or  vary  the  toUs,  rates,  and 
duties  granted  to  them,  or  by  them  respectively  authorized  to  be  levied  and 
received  for  the  use  of  their  several  canals  or  navigations,  or  any  branches  there- 
from, or  any  railways  or  tramways  connected  therewith,  and  made  under  the 
authority  of  such  Canal  or  Navigation  Acts  respectively,  either  upon  the  whole 
or  upon  or  for  any  particular  portion  or  portions  of  such  canals,  navigations, 
branches,  railways,  or  tramways,  according  to  local  circumstances,  or  the 
quantity  of  traffic  or  otherwise,  as  they  shall  think'  fit,  and  also  from  time  to 
time  to  lower  or  reduce,  and  again  to  raise  or  advance,  such  tolls,  rates,  and 
duties,  and  also  any  tolls  or  charges  by  them  respectively  authorized  to  be  levied 
and  received  for  any  haulage,  trackage,  or  other  power  supplied  by  them,  either 
upon  the  whole  or  upon  any  particular  portion  or  portions  of  their  said  several 
canals,  navigations,  branches,  railways,  and  tramways,  as  to  such  companies, 
commissioners,  trustees,  or  lessees,  or  their  committees,  directors,  managers,  or 
superintendents  respectively,  shall  seem  fit,  anything  in  the  several  Acts  of 
incorporation,  or  for  regulating  any  such  canals  or  navigations,  contained  to  the 
contrary  notwithstanding :  Provided  always,  that  in  no  case  shall  the  tolls,  rates, 
duties,  a,nd  charges  to  be  at  any  time  levied  or  made  by  any  such  compaijies, 
commissioners,  trustees,  or  lessees,  for  the  use  of  any  such  canals,  navigations, 
branches,  railways,  or  tramways,  or  for  the  supply  of  any  such  haulage,  track- 
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age,  or  other  power,  exceed  the  amount  which  they  are  by  theh?  said  several 
Acts  respectively  authorized  to  levy  or  receive. 

II.  Provided  always,  and  be  it  enacted.  That  all  tolls,  rates,  and  duties  for 
the  use  of  any  such  canals,  navigations,  branches,  railways,  or  tramways  shaU 
be  at  all  times  charged  equally  to  aU  persons,  and  after  the  same  rate,  whether 
per  mile,  ,or  per  ton  per  mile,  or  otherwise,  in  respect  of  all  boats,  barges,  and 
other  vessels  of  a  Kke  description  passing  along  or  using  the  same  portion  of  the 
said  canal,  navigation,  branches,  raOways,  or  tramways  respectively,  and  upon 
all  goods,  animals,  articles,  and  things  of  a  like  description,  and  conveyed  or  pro- 
pelled in  a  like  boat,  barge,  or  other  vessel  passing  along  or  using  the  same  por- 
tion of  the  said  canal,  navigation,  branches,  railways,  or  tramways,  under  the  like 
circumstances  ;  and  that  all  toUs  and  charges  for  haulage  or  trackage  or  other 
power,  to  be  supplied  by  any  such  company,  commissioners,  trustees,  or  lessees, 
shall  be  at  all  times  charged  equally  to  all  persons,  and  after  the  same  rate, 
whether  per  nule,  or  per  ton  per  mile,  or  otherwise,  in  respect  of  all  goods, 
animals,  articles,  and  things  of  a  Kke  description,  and  conveyed  in  a  like  boat 
or  vessel,  drawn  or  propelled  by  a  like  power,  and  passing  along  or  using  the 
same  portion  of  any  such  canal,  navigation,  branches,  railways,  or  tramways, 
under  the  like  circumstances;  and  no  reduction  or  advance  in  any  tolls  or  charges 
for  the  use  of  any  such  canal,  navigation,  branches,  railways,  or  tramways,  or 
for  the  supply  of  any  haulage,  trackage,  or  other  power  by  the  said  companies, 
commissioners,  trustees,  or  lessees,  shall  be  made,  either  directly  or  indirectly, 
in  favour  of  or  against  any  particular  company  or  person  passing  along  or  using 
the  same  portion  of  such  canal,  navigation,  branches,  railways,  or  tramways. 

III.  Provided  always,  and  be  it  enacted.  That  this  Act  shall  not  apply  to 
any  canal  or  navigation  the  property  wherein  is  vested  in  shareholders  until  a 
meeting  of  the  shareholders  thereof  shall  have  been  duly  convened,  in  such 
manner  as  meetings  are  by  their  respective  Acts  of  incorporation  or  settlement 
required  to  be  called,  or  are  usually  called,  and  it  shall  have  been  determined,  by  a 
majority  of  two-thirds  of  the  votes  of  the  shareholders  in  such  meeting  assembled, 
either  in  person  or  by  proxy  (where  by  such  Acts  of  incorporation  or  settlement 
voting  by  proxy  is  allowed),  to  adopt  the  powers  hereby  granted,  and  where 
such  navigations  are  vested  in  commissioners  or  trustees,  without  any  body  of 
shareholders  or  proprietors,  until  a  special  meeting  of  such  commissioners  or 
trustees  shall  have  been  duly  convened  in  such  manner  as  special  meetings  are 
by  the  respective  Acts  for  regulating  such  navigations  required  to  be  called,  or 
are  usually  called,  and  it  shall  have  been  determined  by  a  majority  of  such  com- 
missioners or  trustees  in  such  meeting  assembled  to  adopt  the  powers  by  this 
Act  granted,  or  to  any  canal  or  navigation  the  jjroperty  wherein  is  vested  in 
one  or  more  owner  or  owners,  proprietor  or  proprietors,  unless  the  owner  or 
owners,  proprietor  or  proprietors  thereof  shall  determine  to  adopt  the  powers 
and  provisions  hereby  granted,  nor  in  either  case  until  pubhc  notice  of  such 
determination  and  intention  shall  have  been  inserted  in  the  London  Gazette  in 
respect  of  canals  or  navigations  ia  England  or  Wales,  in  the  Edinburgh  Gazette 
in  respect  of  canals  or  navigations  in  Scotland,  and  in  the  Dublin  Gazette  in 
respect  of  canals  or  navigations  in  Ireland,  and  in  some  newspaper  circulating 
in  the  county  or  counties  wherein  such  canal  or  navigation,  or  some  part  thereof, 
shall  pass,  one  month  at  the  least  previously  to  the  exercise  of  such  powers, 
whereupon,  or  immediately  after  the  expiration  of  such  notice,  every  such  com- 
pany, and  all  such  commissioners,  trustees,  or  lessees,  owners  and  proprietors, 
or  their  respective  committees,  directors,  or  managers,  or  their  agents  by  them 
duly  authorized  in  manner  aforesaid,  may  from  time  to  time  put  in  force  and 
exercise  the  said  powers  or  any  of  them  m.  the  manner  by  this  Act  authorized. 

IV.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  Act  contained 
shall  be  deemed  or  construed  to  deprive  any  canal  or  navigation  company,  or 
the  commissioners,  trustees,  undertakers,  or  proprietors  of  any  canal,  river,  or 
navigation,  or  the  owners,  lessees,  or  occupiers  of  any  lands,  coUieries,  quarries, 
or  other  hereditaments  adjoining  or  near  to  any  of  such  canals  or  navigations, 
or  the  overseers  or  surveyors  of  the  roads  of  any  parish,  township,  or  hamlet 
through  which  any  such  canal  or  navigation  may  pass,  of  any  powers,  rights, 
jlrivileges,  exemptions,  or  advantages  specifically  and  expressly  secured  to  them 
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by  any  existing  Act  of  Parliament :  Provided  also,  tliat  where  by  any  Canal 
or  Navigation  Act  or  Acts  now  passed  tlie  tolls,  rates,  or  duties  (whether  tolls 
per  mile  or  tolls  in  gross)  upon  any  description  of  goods,  animals,  articles,  or 
things,  or  upon  any  boats,  barges,  or  other  vessels  which  shaU  be  navigated, 
carried,  or  conveyed  along  any  canal  or  navigation,  or  any  portion  thereof,  and 
which  shall  pass  into,  out  of,  or  along  any  such  canal  or  navigation,  or  any 
portion  thereof,  from,  into,  or  along  any  other  canal  or  navigation,  canals  or 
navigations,  adjoining  or  communicating  therewith,  or  any  portion  thereof,  or 
from  or  to  the  junction  or  junctions  with  any  such  adjoining  or  communicating 
canal  or  navigation,  canals  or  navigations,  are  or  shall  be  specially  fixed,  deter- 
mined, or  limited,  either  absolutely,  or  with  reference  to  the  toUs,  rates,  or 
duties  to  be  levied  or  received  from  time  to  time  on  goods,  animals,  articles,  or 
things,  boats,  barges,  or  other  vessels  passing  into,  out  of,  or  along  such  canal  or 
navigation,  or  any  portion  or  portions  thereof  respectively,  from,  into,  or  along 
any  other  adjoining  or  communicating  canal  or  navigation,  canals  or  navigations, 
or  from  or  to  the  junction  or  junctions  with  such  other  adjoining  or  commu- 
nicating canal  or  navigation,  canals  or  navigations ;  or  where  in  any  such  Act  or 
Acts  any  special  enactment  or  provision  shall  have  been  inserted  for  securing  a 
rateable  reduction  or  advance  of  the  respective  tolls,  rates,  or  duties  to  be  levied 
or  received  from  time  to  time  on  goods,  animals,  articles,  or  things,  boats,  barges, 
or  other  vessels,  or  on  goods,  animals,  articles,  or  things  of  the  same  description, 
passing  over,  along,  into,  or  from  any  canal  or  navigation,  or  several  and  dis- 
tinct portions  of  any  canal  or  navigation,  into  or  along  two  or  more  adjoining 
or  communicating  canals  or  navigations,  or  from  or  to  the  respective  junctions 
of  two  or  more  adjoining  or  communicating  canals  or  navigations,  no  alteration 
or  variation  of  the  toUs,  rates,  and  duties  so  specially  fixed,  determined,  or 
hinited,  or  any  or  either  of  them,  other  than  such  alterations  or  variations  as 
are  respectively  authorized  to  be  made  under  the  several  Acts  for  regulating 
such  canals  or  navigations,  shall  be  made  under  the  authority  of  this  Act  with- 
out the  previous  consent  in  writing  of  the  proprietors,  trustees,  undertakers,  or 
commissioners  of  the  canal  or  navigation,  or  of  all  the  several  canals  or  naviga- 
tions, who  are  expressly  mentioned  in  such  special  enactments  or  provisions,  or 
of  the  committee,  directors,  or  managers  of  the  company,  trustees,  undertakers, 
or  commissioners,  or  respective  companies,  trustees,  undertakers,  or  commis- 
sioners of  such  canal  or  navigation,  canals  or  navigations,  which  consents  such 
companies,  trustees,  undertakers,  and  commissioners,  or  their  respective  com- 
mittees, directors,  or  managers,  are  hereby  authorized  to  give,  either  under 
their  common  seals  respectively,  or  under  the  hand  of  their  respective  clerks 
or  secretaries,  although  any  such  companies,  trustees,  or  undertakers  so  con- 
senting may  not  have  adopted  the  other  powers  of  this  Act. 

V.  Provided  also,  and  be  it  enacted.  That  where  in  any  canal  or  navigation 
Act  there  shall  have  been  inserted  any  special  provision,  which  shall  be  still  in 
force  and  unrepealed,  whereby  the  amount  of  the  annual  dividends,  interest,  or 
profits  to  be  shared  or  divided  amongst  the  proprietors  or  shareholders  of  such 

so  as  to  exceed  canal  or  navigation  shall  have  been  limited  not  to  exceed  a  certain  percentage 
the  maximum  or  amount,  and  the  maximum  of  such  percentage  or  amount  shall  have  been 
attained  at  the  time  of  the  passing  of  this  Act,  it  shall  not  be  lawful  for  the 
company  of  proprietors,  trustees,  or  undertakers  of  any  such  canal  or  navigation 
to  avail  themselves  of  any  of  the  powers  of  this  Act  for  the  purpose  of  raising  or 
increasing  the  tonnage  rates,  tolls,  or  duties  which  on  the  first  day  of  January 
immediately  before  the  passing  of  this  Act  were  charged  or  levied  upon  any 
boats,  barges,  or  other  vessels  carried  upon  or  passing  along  such  canal  or 
navigation,  or  any  part  thereof. 

VI.  And  be  it  enacted.  That  nothing  herein  contained  shall  be  construed  to 
exempt  any  canal  or  navigation  company  who  shall  adopt  the  powers  of  this 
Act  from  the  operation  of  any  general  Act  regulating  the  manner  of  charging 
tolls  and  other  charges  upon  canals  and  navigations  in  respect  of  passengers, 
goods,  animals,  articles,  and  things  of  a  like  description,  which  may  be  passed 
in  the  course  of  any  future  session  of  Parliament. 

Act  may  be  VII.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by  any 

amended,  etc.      Act  to  be  passed  in  this  present  session  of  Parliament. 
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8  AND  9  Vict.  C.  42. — An  Act  to  enabh  Canal  Companies  to  become  Carriers  of 
Goods  upon  their  Canals. — [21st  July  1845.] 

Whereas  by  divers  Acts  of  Parliament  railway  oompanies  have  been  empowered 
to  convey  upon  their  railways  all  such  goods,  wares,  merchandize,  articles,  mat- 
ters, and  things  as  may  be  offered  to  them  for  that  purpose,  and  to  make  such 
reasonable  charges  for  such  conveyance  as  they  may  from  time  to  tune  determine 
upon :  And  whereas  greater  competition  for  the  pubhc  advantage  would  be 
obtained  if  similar  powers  were  granted  to  canal  and  navigation  companies 
which  have  from  time  to  time  been  incorporated  or  established  under  the 
authority  of  Parliament ;  but  such  beneficial  purpose  cannot  be  effected  without 
the  authority  of  Parliament.:  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parhament  assembled,  and  by  the 
authority  of  the  same,  That  from  and  after  the  passing  of  this  Act  it  shall  be 
lawful  for  the  company  of  proprietors,  trustees,  or  the  undertakers  of  any  canal, 
river,  or  navigation,  or  their  respective  committees,  directors,  or  managers,  or 
their  superintendents  or  other  agents  by  them  duly  authorized,  to  carry  as  com- 
mon carriers  for  their  own  profit  upon  their  respective  canals,  rivers,  or  naviga- 
tions, or  upon  any  railways  or  tramways  belonging  thereto,  and  constructed 
under  the  powers  of  their  respective  Acts  of  Parliament,  or  upon  any  other 
canals,  rivers,  or  navigations  communicating  therewith,  either  directly  or  by 
means  of  any  intermediate  canal,  river,  or  navigation,  aU  such  goods,  wares, 
merchandize,  articles,  matters,  and  things  as  may  be  entrusted  to  them  for  that 
purpose,  and  for  the  better  enabling  them  so  to  do  to  purchase,  hire,  and  con- 
struct, and  to  use  and  employ,  any  number  of  boats,  barges,  vessels,  rafts,  carts, 
waggons,  carriages,  and  other  conveniences,  and  also  to  estabhsh  and  furnish 
such  haulage,  trackage,  or  other  means  of  drawing  or  propelliug  the  same,  either 
by  steam,  animal,  or  other  power,  or  for  the  purpose  of  collecting,  carrying; 
conveying,  warehousing,  and  dehvering  such  goods,  wares,  merchandize,  articles, 
matters,  and  things,  as  to  any  such  company  or  undertakers  shall  seem  fit,  and 
to  make  such  reasonable  charges  for  such  conveyance,  warehousing,  collection, 
and  dehvery  as  they  may  respectively  from  time  to  time  determiue  upon,  in 
addition  to  the  several  tolls  or  dues  which  any  such  company  or  undertakers  are 
now  authorized  to  take  for  the  use  of  their  said  canals,  navigations,  or  railways. 

II.  Provided  always,  and  be  it  enacted,  That  any  such  company,  commis- 
sioners, trustees,  or  undertakers  using  or  employing  any  steam  power  for  propel- 
liug by  means  of  paddle-wheels,  boats,  barges,  vessels,  or  rafts,  upon  any  canal, 
river,  or  navigation,  (other  than  their  respective  canals,  rivers,  and  navigations,) 
shall  use  and  employ  the  same,  subject  to  such  bye-laws,  rules,  and  regulations 
touching  the  construction,  dimensions,  power,  rate  of  speed,  and  otherwise,  of 
such  boats,  barges,  vessels,  or  rafts  so  propelled  by  steam  as  aforesaid  as  the 
directors,  commissioners,  or  undertakers  of  the  canals,  rivers,  and  navigations 
respectively  on  which  such  last-mentioned  boats,  barges,  vessels,  or  rafts  shall 
be  used  and  employed  shall  see  fit  to  make  and  publish  in  that  behalf,  and  they 
are  hereby  authorized  and  empowered  to  make  and  publish  such  bye-laws,  rules, 
and  regulations,  and  from  time  to  time  to  add  to  or  amend  the  same,  as  need 
may  require  ;  but  it  is  hereby  expressly  provided  and  enacted  that  any  bye-laws, 
rules,  and  regulations  so  to  be  made  and  published  shall  be  made  equally  apph- 
cable  to  and  binding  on  all  companies  and  persons  so  using  such  last-mentioned 
boats,  barges,  or  other  vessels. 

III.  And  be  it  enacted,  That  it  shall  also  be  lawful  for  any  such  company, 
trustees,  or  undertakers  to  purchase  and  provide  and  use  boats  and  other  vessels, 
and  also  horses,  steam  or  other  power,  and  machinery,  for  hauling,  tracking,  and 
towing,  upon  their  own  canals,  rivers,  or  navigations,  or  upon  any  other  canals, 
rivers,  or  navigations  communicating  therewith,  either  directly  or  by  means  of 
any  intermediate  canal,  river,  or  navigation,  and  to  employ  a  sufficient  number 
of  competent  persons  for  those  purposes,  and  to  demand  and  receive  for  the  use 
of  such  boats,  and  for  such  hauling,  tracking,  or  towing,  such  reasonable  hire 
or  remuneration  as  shall  be  fixed  by  the  respective  committees,  directors,  or 
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managers  of  such  canals  or  navigatjons,  or  as  shall  be  agreed  upon  between  them 
and  any  person  desiring  the  use  of  any  such  boats  or  vessels,  or  requiring  such 
hauling,  tracking,  or  towing. 

IV.  Provided  always,  and  be  it  enacted,  That  aU  charges  to  be  made  by  any 
such  company  for  the  carriage  of  -  any  such  goods,  wares,  merchandize,  articles, 
or  things,  or  for  the  use  of  their  boats  and  other  vessels,  or  for  the  supply  of 
haulage,  trackage,  or  other  power,  shall  be  at  all  times  charged  equally  to  aU 
persons,  and  after  the  same  rate,  whether  per  mile,  or  per  ton  per'  mile,  or  other- 
wise, in  respect  of  all  goods,  wares,  merchandize,  articles,  and  things  of  a  like 
description,  and  conveyed  or  propelled  in  a  like  boat  or  vessel  at  the  same  rate 
of  speed,  and  passing  along  the  same  portion  of  any  such  canal  or  navigation 
under  the  like  circumstances,  and  no"  reduction  or  advance  in  any  of  such  charges 
shaU  be  made,  either  directly  or  indirectly,  in  favour  of  or  against  any  particular 
company  or  person  passing  along  or  using,  or  sending  goods,  wares,  merchandize, 
articles,  or  things  along  the  same  portion  of  any  such  canal  or  navigation  under 
the  like  circumstances. 

V.  And  be  it  enacted.  That  any  canal  or  navigation  company  exercising  the 
powers  by  this  Act  granted,  shall  have  all  the  same  powers  and  remedies  for  re- 
covering any  sum  or  sums  of  money  which  shall  or  may  become  due  and  owing  to 
such  company  as  carriers,  or  for  the  use  of  any  boats  or  vessels,  or  for  the  supply  of 
any  haulage,  trackage,  or  other  power,  by  virtue  of  this  Act,  as  are  given  to 
them  respectively  by  their  said  several  Acts  of  Parliament  in  reference  to  the 
tolls  and  duties  thereby  made  payable,  or  they  may,  at  their  option,  sue  for  and 
recover  such  charges,  or  any  part  thereof,  in  any  of  the  superior  courts ;  and 
such  company  may  in  like  manner  be  sued  for  any  loss  sustained  by  any 
person  or  persons  employing  the  said  company  as  carriers,  or  for  any  neglect 
or  misconduct  of  such  company  or  their  servants  in  respect  of  their  conduct 
as  carriers  by  virtue  of  this  Act ;  and  such  company  may  prosecute  any  indict- 
ment or  other  proceeding  at  law  in  respect  of  any  offence  arising  or  being 
committed  in  the  course  of  such  carrying  or  other  proceeding  under  this  Act; 
and  it  shall  be  sufficient  if  any  goods  or  other  things  which  are  set  out  in 
any  indictment  shall  be  described  and  laid  to  be  the  property  of  the  said 
company. 

VI.  Provided  always,  and  be  it  enacted,  That  nothing  herein  contained 
shall  in  any  case  extend  to  charge  or  mate  liable  any  such  company  further 
or  in  any  other  case  than  where,  according  to  the  laws  of  this  realm  for  the 
time  being,  common  carriers  would  be  liable ;  nor  shall  anything  herein  con- 
tained extend  to  deprive  such  company  of  any  protection  or  privilege  which 
either  now  or  at  any  time  hereafter  common  carriers  have  or  may  be  entitled 
to,  but  such  company  shall  from  time  to  time  and  at  all  times  have  and  be 
entitled  to  the  benefit  of  every  such  protection  and  privilege. 

VII.  And  whereas,  in  order  to  facilitate  the  conveyance  of  goods  and 
merchandize  and  other  matters  and  things  in  manner  aforesaid,  it  is  expedient 
that  canal  and  na\agation  companies  should  be  empowered  to  enter  into  arrange- 
ments with  each  other  in  the  way  that  railway  companies  are  authorized,  so 
as  to  avoid  the  necessity  for  a  change  of  boats  and  other  delays  arising  from 
a  diversity  of  interest ;  be  it  enacted.  That,  notwithstanding  anything  in  this 
Act  or  in  any  of  the  said  Acts  for  establishing  or  incorporating  the  said  com- 
panies contained,  it  shall  be  lawful  for  ^ny  such  canal  or  navigation  company 
as  aforesaid  and  they  are  hereby  empowered  from  time  to  time  to  make  and 
enter  into  any  contract  or  agreement  with  any  other  canal  or  navigation  com- 
pany, or  the  commissioners  or  undertakers  thereof  respectively,  (and  which 
contract  or  agreement  such  other  company  is  hereby  authorized  to  enter  into,) 
either  for  the  division  or  apportionment  of  tolls,  dues,  and  charges,  or  for  the 
passage  over  or  along  their  respective  canals  or  navigations,  or  any  branches 
thereof,  or  any  railways  or  tramways  connected  therewith  and  belonging  thereto 
as  aforesaid,  of  any  boats,  barges,  or  other  vessels,  or  of  any  carriages  or  trucks 
drawn  or  propelled  by  steam,  animal,  or  other  power,  of  or  belonging  to  any 
other  company,  or  which  shall  pass  along  any  other  line  of  canal,  navigation, 
or  railway,  or  for  the  passage  over  or  along  any  other  line  of  canal,  navigation, 
or  railway  of  any  such  boats,  barges,  or  other  vessels,  carriages,  or  trucks  drawn 
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or  propelled  as  aforesaid,  wMoli  shall  belong  to  any  such  company,  or  ■which 
shall  pass  along  their  line  of  canal,  navigation,  or  railway,  upon  the  payment 
of  such  tolls  and  duties,  and  under  such  conditions  and  restrictions,  as  may  be 
deemed  advisable  and  may  be  mutually  agreed  upon,  and  also  to  enter  into 
any  other  contract  with  any  other  canal  or  navigation  company  that  may  be 
deemed  advisable  ;  and  any  such  contract  may  contain  such  covenants,  clauses, 
conditions,  and  agreements  as  the  contracting  parties  may  think  advisable  and 
mutually  agree  upon. 

VIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  such  canal  or  navi- 
gation company,  from  tinie  to  time,  by  lease,  to  take  effect  in  possession  within 
six  months  from  the  letting  thereof,  to  let  the  tolls  and  duties  or  any  part 
thereof,  upon  the  whole  or  any  part  of  any  such  canal  or  navigation,  or  of  any 
such  railways  or  -tramways,  to  any  other  canal  or  navigation  company,  (and 
which  lease  such  other  canal  or  navigation  company  is  hereby  authorized  to 
accept  and  enter  into,)  for  any  period  not  exceeding  twenty-one  years  from  the 
commencement  of  any  such  lease  :  Provided  always,  that  no  such  letting  shall 
take  place  unless  public  notice  of  the  intention  to  let  such  tolls,  or  the  part 
thereof  intended  to  be  let,  shall  have  been  given  by  the  company  proposing  to 
let  the  same,  by  advertisement,  at  least  fourteen  days  prior  to  the  meeting  of 
the  directors  or  managers  at  which  it  shall  be  intended  to  let  such  tolls. 

IX.  And  be  it  enacted.  That  during  the  continuance  of  any  such  lease  the 
respective  lessees  named  therein,  and  also  aU  persons  appoiuted  by  them  to 
collect  the  toUs  so  let,  shall  be  deemed  collectors  of  the  toUs  so  let,  and  they 
shall  have  the  same  powers  to  collect  and  recover  such  tolls,  and  be  subject  to 
the  same  rules,  duties,  and  penalties  in  reference  thereto,  as  if  they  had  been 
appointed  for  that  purpose  by  the  company  demising  the  same. 

X.  And  be  it  enacted,  That  if  any  such  lease  shall  become  void  or  voidable, 
according  to  any  stipulations,  therein  contained  for  that  purpose,  by  reason  of 
the  failure  on  the  part  of  the  lessee  to  comply  with  any  of  the  terms  of  such 
lease,  or  if  all  or  any  part  of  the  rent  thereby  reserved  shall  be  in  arrear  or  un- 
paid for  twenty-one  days  after  the  same  shall  become  payable,  then,  upon  appli- 
cation made  by  the  company  who  shall  have  demised  the  same,  to  a  Justice,  it 
shall  be  lawful  for  such  Justice  to  order  any  constable,  with  proper  assistance, 
to  enter  upon  any  toll-house,  dwelling-house,  office,  weighing-machine,  or  other 
building,  with  the  appurtenances,  belonging  to  the  lessors,  and  remove  from  the 
same  the  lessee  or  collector  or  other  person  found  therein,  together  with  his 
goods,  and  take  possession  thereof  and  of  all  property  found  therein  belonging 
to  the  lessors,  and  deliver  the  same  to  them  or  any  person  appointed  by  them 
for  that  purpose. 

XI.  And  be  it  enacted.  That  upon  such  possession  being  obtained  it  shall  be 
lawful  for  the  company  having  made  such  demise  to  determine  the  lease  (if  any) 
previously  subsisting,  and  the  same  shall  accordingly  be  utterly  void,  except  as 
to  the  remedies  of  the  lessors  for  payment  of  the  rent  due,  or  in  respect  of  any 
unperformed  or  broken  obligations  or  conditions  on  the  lessee's  part,  aU  which 
remedies  shall  remain  in  f uU  force ;  and  in  every  such  case,  either  during  such 
proceedings  or  on  the  termination  thereof,  the  company  may  again  let  the  tolls 
to  the  same  or  any  other  person,  or  cause  them  to  be  collected  in  the  same 
manner  as  if  no  such  former  lease  had  been  made  relative  thereto. 

XII.  Provided  always,  and  be  it  enacted.  That  this  Act  shall  not  apply  to 
any  canal  or  navigation  the  property  whereia  is  vested  in  shareholders,  nor 
shall  the  powers  of  leasing  hereinbefore  contained  be  exercised  by  any  such  canal 
or  navigation  company,  until  a  meeting  of  the  shareholders  thereof  shall  have 
been  duly  convened  in  such  manner  as  meetings  are  by  their  respective  Acts  of 
incorporation  or  settlement  required  to  be  called  or  are  usually  called,  and  it 
shall  have  been  determined  by  a  majority  of  two-thirds  of  the  votes  of  the 
shareholders  in  such  meeting  assembled,  either  in  person  or  by  proxy,  where  by 
such  Acts  of  incorporation  or  settlement  voting  by  proxy  is  allowed,  to  adopt 
the  powers  and  provisions  hereby  granted,  or  such  and  so  many  of  them  as  it 
shall  at  such  meeting  be  determined  sha-U  be  adopted,  or  to  grant  or  accept  any 
such  lease,  nor  to  any  canal  or  navigation  the  property  wherein  is  vested  in  one 
or  more  owner  or  owners,  proprietor  or  proprietors,  unless  the  owner  or  owners. 


Canal  com- 
panies em- 
powered to 
lease  their 
tolls. 


Lessees  to 
be  deemed 
collectors. 


Lessee  making 
default  to  be 
removed. 


Power  to 
relet  tolls. 


Act  not  to 
apply  to  canals 
vested  in 
shareholders, 
until  approved 
of  at  a 

meeting,  or  in 
other  cases 
by  proprietors, 
and  notices 
inserted  in 
Gazettes,  etc. 


1004 


9  VICT.  C.  20. 


Act  not  to 
exempt  canal 
companies 
from  any 
general  Act. 


Alteration 
of  Act. 


proprietor  or  proprietors  thereof  shall  determine  to  adopt  the  powers  and  pro- 
visions hereby  granted,  nor  in  either  case  until  public  notice  of  any  such  deter- 
mination and  intention  shall  have  been  inserted  in  the  London  Gazette  in  respect 
of  canals  or  navigations  in  England  or  Wales,  in  the  Edinburgh  Gazette  in  re- 
spect of  canals  or  navigations  in  Scotland,  and  in  the  Dublin  Gazette^  in  respect  of 
canals  or  navigations  in  Ireland,  and  in  some  newspaper  circulating  in  the  county 
or  counties  wherein  such  canal  or  navigation,  or  some  part  thereof,  shall  pass, 
one  month  at  the  least  previously  to  the  exercise  of  any  such  powers,  whereupon, 
or  immediately  after  the  expiration  of  such  notice,  every  such  company,  or  their 
respective  committees,  directors,  or  managers,  or  their  agents  by  them  duly 
authorized  in  manner  aforesaid,  may  from  time  to  time  put  in  force  and  exercise 
the  said  powers  or  any  of  them,  in  the  manner  by  this  Act  authorized. 

XIII.  And  be  it  enacted.  That  nothing  herem  contained  shall  be  construed 
to  exempt  any  canal  or  navigation  company  who  shall  adopt  the  powers  of  this 
Act  from  the  operation  of  any  general  Act  regulating  the  manner  of  charging 
tolls  and  other  charges  upon  canals  or  navigations  in  respect  of  passengers,  goods, 
animals,  articles,  and  things  of  a  like  description,  which  may  be  passed  in  the 
course  of  any  future  session  of  Parliament. 

XIV.  And  be  it  enacted,  that  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  in  this  present  session  of  Parliament. 
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8  AND  9  Vict.  C.  96. — An  Act  to  restrict  the  Powers  of  selling  or  leasing  Railways 

contained  in  certain  Acts  of  Parliament  relating  to  such  Railways. — [4A 
August  1845.] 

Whereas  provisions  have  been  introduced  in  various  Acts  of  Parliament,  during 
the  present  session  of  Parhament,  relating  to  railways,  giving  to  railway  com- 
panies general  powers  of  granting  or  accepting  a  lease,  sale,  or  transfer  of  their 
own  or  other  lines  of  railway ;  and  it  is  expedient  that  such  powers  should  be 
restrained :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same. 
That  it.  shall  not  be  lawful  for  the  company  of  proprietors  of  any  railway,  by 
virtue  of  any  powers  contained  in  any  Act  passed  in  the  present  session,  to  make 
or  grant,  or  for  any  other  railway  company  or  party,  by  virtue  of  any  such 
powers,  to  accept,  a  sale,  lease,  or  other  transfer  of  any  railway,  unless  under 
the  authority  of  a  distinct  provision  in  some  Act  of  Parliament  to  that  effect 
specifying  by  name  the  railway  to  be  so  leased,  sold,  or  transferred,  and  the 
company  or  party  by  whom  such  lease,  sale,  or  transfer  may  be  respectively 
made,  granted,  or  accepted. 

9  Vict.  c.  20. — An  Act  to  amend  an  Act  of  the  Second  Year  of  her  present 

Majesty ,  for  providing  for  the  Custody  of  certain  Monies  paid,  in  pursuance 
of  the  Standing  Orders  of  either  House  of  Parliament,  by  Subscribers  to  Works 
or  Undertakings  to  be  effected  under  the  Authority  of  Parliament. — [18th 
June  1846.] 

Whereas  an  Act  was  passed  in  the  second  year  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  intituled  An  Act  to  provide  for  the  Custody  of  certain 
Monies  paid,  in  pursuance  of  the  Standing  Orders  of  either  House  of  Parlia- 
ment, by  Subscribers  to  Works  or  Undertakings  to  be  effected  under  the  Authority 
of  Parliament :  And  whereas  it  is  expedient  that  the  said  Act  should  be  repealed, 
and  should  be  re-enacted,  with  such  modifications,  extensions,  and  alterations 
as  after  mentioned  :  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same.  That  the  said  Act  shall  be  and  is  hereby  repealed  :  Provided 
always,  that  all  acts  done  under  the  provisions  of  the  said  Act  shall  be  good. 
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under  tlie  provisions  of  the  said  Act  shall  be  dealt  with  in  all  respects  as  if  this 
Act  had  not  been  passed. 

11.  And  be  it  enacted,  That  in  all  cases  in  which  any  sum  of  money  is 
required  by  any  standing  order  of  either  House  of  Parliament,  either  now  in 
force  or  hereafter  to  be  in  force,  to  be  deposited  by  the  subscribers  to  any  work 
or  undertaking  which  is  to  be  executed  under  the  authority  of  an  Act  of  Par- 
liament, if  the  director  or  person  or  directors  or  persons  having  the  management 
of  the  affairs  of  such  work  or  undertaking,  not  exceeding  five  in  number,  shall 
apply  to  one  of  the  clerks  in  the  Office  of  the  Clerk  of  the  Parliaments  with 
respect  to  any  such  money  required  by  any  standing  order  of  the  Lords  Spiritual 
and  Temporal  in  Parliament  assembled,  or  to  one  of  the  clerks  of  the  Private 
Bill  Office  of  the  House  of  Commons  with  respect  to  any  such  money  required 
by  any  standing  order  of  the  Commons  in  Parliament  assembled,  to  be  deposited, 
it  shall  be  lawful  for  the  clerk  so  applied  to,  by  warrant  or  order  imder  his 
hand,  to  direct  that  such  sum  of  money  shall  be  paid  in  manner  hereinafter 
mentioned  ;  (that  is  to  say,)  into  the  Bank  of  England,  in  the  name  and  with 
the  privity  of  the  Accountant-General  of  the  Court  of  Chancery  in  England,  if 
the  work  or  undertaking  in  respect  of  which  the  sum  of  money  is  required  to  be 
deposited  is  intended  to  be  executed  in  that  part  of  the  United  Kingdom  called 
England,  or  into  any  of  the  banks  in  Scotland  established  by  Act  of  Parliament 
or  royal  charter,  in  the  name  and  with  the  privity  of  the  Queen's  Remembrancer 
of  the  Court  of  Exchequer  in  Scotland,  at  the  option  of  the  person  or  persons 
making  such  application  as  aforesaid,  in  case  such  work  or  undertaking  is 
intended  to  be  executed  in  that  part  of  the  United  Kingdom  called  Scotland,  or 
into  the  Bank  of  Ireland,  in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  Court  of  Chancery  in  Ireland,  in  case  such  work  or  undertaking 
is  intended  to  be  made  or  executed  in  that  part  of  the  United  Kingdom  called 
Ireland ;  and  such  warrant  or  order  shall  be  a  sufficient  authority  for  the 
Accountant-General  of  the  Court  of  Chancery  in  England,  the  Queen's  Remem- 
brancer of  the  Court  of  Exchequer  in  Scotland,  and  the  Accountant-General  of 
the  Court  of  Chancery  in  Ireland,  respectively,  to  permit  the  sum  of  money 
directed  to  be  paid  by  such  warrant  or  order  to  be  placed  to  an  account  opened 
or  to  be  opened  in  his  name  in  the  bank  mentioned  in  such  warrant  or  order. 

III.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  person  or  persons  named 
in  such  warrant  or  order,  or  the  survivors  or  survivor  of  them,  to  pay  the  sum  men- 
tioned in  such  warrant  or  order  into  the  bank  mentioned  in  such  warrant  or  order 
in  the  name  and  with  the  privity  of  the  officer  or  person  in  whose  name  such  sum 
shall  be  directed  to  be  paid  by  such  warrant  or  order,  to  be  placed  to  his  account 
there  ex  parte  the  work  or  undertaking  mentioned  in  such  warrant  or  order,  pur- 
suant to  the  method  prescribed  by  any  Act  or  Acts  for  the  time  being  in  force  for 
regulating  monies  paid  into  the  said  Courts,  and  pursuant  to  the  general  orders  of 
the  said  Courts  respectively,  and  without  fee  or  reward ;  and  every  such  sum  so  paid 
in,  or  the  securities  in  or  upon  which  the  same  may  be  invested  as  hereinafter  men- 
tioned, or  the  stocks,  funds,  or  securities  authorized  to  be  transferred  or  deposited 
in  lieu  thereof  as  hereinafter  mentioned,  shall  there  remain  until  the  same,  with 
all  interest  and  dividends,  if  any,  accrued  thereon,  shall  be  paid  out  of  such  bank, 
in  pursuance  of  the  provisions  of  this  Act :  Provided  always,  that  in  case  any 
such  director  or  person,  directors  or  persons,  having  the  management  of  any 
such  proposed  work  or  undertaking  as  aforesaid,  shall  have  previously  invested 
in  the  Three  per  Centum  Consolidated  or  the  Three  per  Centum  Reduced  Bank 
Annuities,  Exchequer  Bills,  or  other  Government  securities,  the  sum  or  sums  of 
money  required  by  any  such  standing  order  of  either  House  of  Parliament  as 
aforesaid,  to  be  deposited  by  the  subscribers  to  any  work  or  undertaking  which 
is  to  be  executed  under  the  authority  of  an  Act  of  Parliament,  it  shall  be  lawful 
for  the  person  or  persons  named  in  such  warrant  or  order,  or  the  survivors  or 
survivor  of  them,  to  deposit  such  Exchequer  BiUs  or  other  Government  secu- 
rities in  the  bank  mentioned  in  such  warrant  or  order  in  the  name  and  with  the 
privity  of  the  officer  or  person  ia  whose  name  such  sum  shall  by  such  warrant 
or  order  be  directed  to  be  paid,  or  to  transfer  such  Government  stocks  or  funds 
into  the  name  of  the  officer  or  person  ;  and  such  transfer  or  deposit  shall  be 
directed  by  such  clerk  of  the  Office  of  the  Clerk  of  the  Parliaments,  or  such 
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clerk  of  the  Private  Bill  Office  of  the  House  of  Commons,  as  the  case  may  be, 
in  lieu  of  payment  of  so  much  of  the  sum  of  money  required  to  be  deposited  as 
aforesaid  as  the  same  Exchequer  Bills  or  other  the  Government  stocks  or  funds, 
■will  extend  to  satisfy  at  the  price  at  which  the  same  were  originally  purchased 
by  the  said  person  or  persons,  director  or  directors  as  aforesaid,  such  price  to  be 
proved  by  production  of  the  broker's  certificate  of  such  original  purchase. 

IV.  And  be  it  enacted,  That  if  the  person  or  persons  named  iu  such  warrant 
or  order,  or  the  survivors  or  survivor  of  them,  desire  to  have  invested  any  sum  so 
paid  into  the  Bank  of  England  or  the  Bank  of  Ireland,  or  any  interest  or  dividend 
which  may  have  accrued  on  any  stocks  or  securities  so  transferred  or  deposited 
as  aforesaid,  the  Court  in  the  name  of  whose  Aocoimtant-General  the  same  may 
have  been  paid  may,  on  a  petition  presented  to  such  Court  in  a  summary  way 
by  him  or  them,  order  that  such  sum  or  such  interest  or  dividends  shall,  until 
the  same  be  paid  out  to  the  parties  entitled  to  the  same  in  pursuance  of  this 
Act,  be  laid  out  in  the  Three  per  Centum  Consohdated  or  Three  per  Centum  , 
Eeduced  Bank  Annuities,  or  any  Government  security  or  securities,  at  the  option 
of  the  aforesaid  person  or  persons,  or  the  survivor  or  survivors  of  them. 

V.  And  be  it  enacted,  That  on  the  termination  of  the  session  of  Parhament 
in  which  the  petition  or  biU.  for  the  purpose  of  making  or  sanctioning  any  such 
work  or  undertaking  shall  have  been  introduced  into  Parliament,  or  if  such 
petition  or  bill  shall  be  rejected  or  finally  withdrawn  by  some  proceeding  in 
either  House  of  Parhament,  or  shall  not  be  allowed  to  proceed,  or  if  the  person 
or  persons  by  whom  the  said  money  was  paid  or  security  deposited  shall  have 
failed  to  present  a  petition,  or  if  an  Act  be  passed  authorizing  the  making  of 
such  work  or  undertaking,  and  if  in  any  of  the  foregoing  cases  the  person  or 
persons  named  in  such  warrant  or  order,  or  the  survivors  or  survivor  of  them, 
or  the  majority  of  such  persons,  apply  by  petition  to  the  Court  in  the  name  of 
whose  Accountant-General  the  sum  of  money  mentioned  in  such  warrant  or 
order  shall  have  been  paid,  or  such  Exchequer  BUls,  stocks,  or  funds  shall  have 
been  deposited  or  transferred  as  aforesaid,  or  to  the  Court  of  Exchequer  in 
Scotland,  in  case  such  stmi  of  money  shall  have  been  paid  in  the  name  of  the 
said  Queen's  Remembrancer,  the  Court  in  the  name  of  whose  Accountant-Gene- 
ral or  Queen's  Remembrancer  such  sum  of  money  shall  have  been  paid,  or  such 
Exchequer  BiUs,  stocks,  or  funds  shall  have  been  deposited  or  transferred,  shall 
by  order  direct  the  sum  of  money  paid  in  pursuance  of  such  warrant  or  order,  or 
the  stocks,  funds,  or  securities  in  or  upon  which  the  same  may  have  been  in- 
vested, and  the  interest  or  dividends  thereof,  or  the  Exchequer  Bills,  stocks,  or 
funds  so  deposited  or  transferred  as  aforesaid,  and  the  interest  and  dividends 
thereof,  to  be  paid  or  transferred  to  the  party  or  parties  so  applying,  or  to  any 
other  person  or  persons  whom  they  may  appoint  in  that  behalf  ;  but  no  such 
order  shall  be  made  in  the  case  of  any  such  petition  or  bill  being  rejected  or  not 
being  allowed  to  proceed,  or  being, withdrawn  or  not  being  presented,  or  of  an 
Act  being  passed  authorizing  the  making  of  such  work  or  undertaking,  unless 
upon  the  production  of  the  certificate  of  the  Chairman  of  Committees  of  the 
House  of  Lords  with  reference  to  any  proceeding  in  the  House  of  Lords,-  or  of  the 
Speaker  of  the  House  of  Commons  with  reference  to  any  proceeding  in  the  House 
of  Commons,  that  the  said  petition  or  bill  was  rejected  or  not  allowed  to  proceed, 
or  was  withdrawn  during  its  passage  through  one  of  the  Houses  of  Parhament, 
or  was  not  presented,  or  that  such  Act  was  passed,  which  certificate  the  said 
Chairman  or  Speaker  shaU  grant  on  the  appUoation  in  writing  of  the  person  or 
persons,  or  the  majority  of  the  persons  named  in  such  warrant,  or  the  survivor 
or  survivors  of  them  :  Provided  always,  that  the  granting  of  any  such  certificate, 
or  any  mistake  or  error  therein  or  in  relation  thereto,  shall  not  make  the  Chair- 
man or  Speaker  signing  the  same  hable  in  respect  of  any  monies,  stocks,  funds, 
and  securities  which  may  be  paid,  deposited,  invested,  or  transferred  in  pursuance 
of  the  provisions  of  this  Act,  or  the  interest  or  dividends  thereof. 
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9  AND  10  Vict.  c.  57.- 


-An  Act  for  regulating  the  Gauge  of  Railways.- 
[18th  August  1846.] 


Whereas  it  is  expedient  to  define  the  gauge  on  whicli  raUways  shall  be  con- 
structed :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  -Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parhament  assembled,  and  by  the  authority  of  the  same,  That  after  the 
passing  of  this  Act  it  shall  not  be  lawful  (except  as  hereinafter  excepted)  to 
construct  any  railway  forthe  conveyance  of  passengers  on  any  gauge  other  -than 
four  feet  eight  inches  and  half  an  inch  in  Great  Britain,  and  five  feet  three 
inches  in  Ireland :  Provided  always,  that  nothing  hereinbefore  contained  shall 
be  deemed  to  forbid  the  maintenance  and  repair  of  any  railway  constructed 
before  the  passing  of  this  Act  on  any  gauge  other  than  those  hereinbefore  speci- 
fied, or  to  forbid  the  laying  of  new  rails  on  the  same  gauge  on  which  such  rail- 
way is  constructed  within  the  limits  of  deviation  authorized  by  the  several  Acts 
under  the  authority  of  which  such  railways  are  severally  constructed. 

II.  And  be  it  enacted.  That  nothing  hereuibefore  contained  shall  apply  to 
any  railway  constructed  or  to  be  constructed  under  the  provisions  of  any  present 
or  future  Act  contaming  any  special  enactment  defining  the  gauge  or  gauges  of 
such  railway,  or  any  part  thereof,  or  to  any  railway  which  is  in  its  whole  length 
southward  of  the  Great  Western  railway,  or  to  any  railway  in  any  of  the  counties 
of  Cornwall,  Devon,  Dorset,  or  Somerset,  for  which  any  Act  has  been  or  shall 
be  passed  in  this  session  of  Parliament,  or  to  any  railway  in  any  of  the  last- 
mentioned  counties  now  in  course  of  construction,  or  to  the  two  railways  severally 
to  be  constructed  under  the  authority  of  two  Acts  passed  in  this  session  of  Par- 
liament, severally  intituled  An  Act  for  making  a  Railway  from  the  Great  Western 
Railway  at  West  Drayton  to  Uxbridge  in  Middlesex,  and  An  Act  for  making  a 
Railway  from  the  Great  Western  Railway  at  Maidenhead  in  Berkshire  to  the 
Town  of  High  Wycombe  in  the  County  of  Buckingham ;  or  to  so  much  of  an  Act 
passed  in  this  session,  intituled  An  Act  to  authorize  certain  Extensions  of  the 
Line  of  the  Oxford,  Worcester,  and  Wolverhampton  Railway,  and  to  amend  the 
Act  relating  thereto,  as  authorizes  the  construction  of  a  branch  railway  from  the 
Oxford,  Worcester,  and  Wolverhampton  railway  to  the  town  of  Witney  in  the 
county  of  Oxford ;  or  to  an  Act  passed  or  which  may  be  passed  in  this  session 
of  Parliament,  '  to  authorize  the  construction  of  a  railway  from  Mehn-y-Manach 
to  Rhydydefydd  in  the  county  of  Glamorgan.' 

III.  And  be  it  enacted.  That  the  several  railways  authorized  to  be  con- 
structed by  an  Act  passed  in  the  last  session  of  Parliament,  intituled  An  Act  for 
making  a  Railway,  to  he  called  '  The  South  Wales  Railway,^  and  by  an  Act  also 
passed  in  the  last  session  of  Parliament,  intituled  An  Act  for  making  a  Railway 
from  Monmouth  to  Hereford,  with  Branches  therefrom  to  Westbury  and  to  join 
the  Forest  of  Dean  Railway,  and  by  two  Acts  passed  iu  this  session  of  Parha- 
ment, severally  intituled  An  Act  for  completing  the  Line  of  the  South  Wales  Rail- 
way, and  to  authorize  the  Construction  of  an  Extension  and  certain  Alterations  of 
the  said  Railway,  and  certain  Branch  Railways  in  connection  therevnth,  and  An 
Act  for  making  a  Railway  Communication  between  the  City  of  Bristol  and  the 
proposed  South  Wales  Railway  in  the  County  of  Monmouth,  with  a  Branch  Rail- 
way therefrom,  shall  be  constructed  on  the  gauge  of  seven  feet. 

IV.  And  be  it  ena6ted.  That  it  shall  not  be  lawful  after  the  passing  of  this 
Act  to  alter  the  gauge  of  any  railway  used  for  the  conveyance  of  passengers. 

V.  And  be  it  enacted,  That  nothing  hereinbefore  contained  shall  be  deemed 
to  affect  the  provisions  of  two  Acts  passed  in  the  last  session  of  Parliament, 
respectively  intituled  An  Act  for  making  a  Railway  from  the  City  of  Oxford  to 
the  Town  of  Rugby,  and  An  Act  for  making  a  Railway  from  Oxford  to  Worcester 
and  Wolverhampton,  with  respect  to  the  gauge  on  which  they  are  to  be  formed, 
or  the  additional  rails  which  according  to  the  several  provisions  of  the  last  two 
recited  Acts  are  to  be  or  may  be  laid  down  and  maintained  on  the  railways 
thereby  authorized,  or  with  respect  to  the  powers  thereby  conferred  on  the 
Commissioners  of  her  Majesty's  Privy  Council  for  Trade  and  Foreign  Plantations 
concerning  the  construction  and  use  of  the  railways  thereby  authorized. 


On  what  gauge 
railways  shall 
be  made. 


Exception  of 

certain 

railways. 


9  &  10  Vict, 
c.  166. 

9  &  10  Vict, 
c.  236. 

9  &  10  Vict, 
c.  278. 


Certain  rail- 
ways to  be  on 
the  broad 
gauge. 

8  &  9  Vict. 
c.  190. 

8  &  9  Vict. 
o.  191. 

9  &  10  Vict. 
9  &  10  Vict. 


Gauge  not  to 
be  altered. 

Provision  as 
to  the  Oxford 
and  Eugby, 
and  Oxford, 
Worcester, 
and  Wolver- 
hampton 
railways. 
8  &  9  Vict. 
c.  188. 
8  &  9  Vict. 
c.  184. 
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Penalty  on 
company  for 
constructing 
railways 
contrary  to 
this  Act. 


Eailways 
constructed 
contrary  to 
this  Act  may 
be  abated. 


Recovery  of 
penalties. 

s'&BVict. 
c.  20. 


Act  may  be 
amended,  etc. 


VI.  And  be  it  enacted,  That  if  any  railway  used  for  the  conveyance  of 
passengers  shall  be  constructed  or  altered  contrary  to  the  provisions  of  this  Act, 
the  company  authorized  to  construct  the  railway,  or,  in  the  case  of  any  demise 
or  lease  of  such  railway,  the  company  for  the  time  being  having  the  control  of 
the  works  of  such  railway,  shall  forfeit  ten  potmds  for  every  mile  of  such  railway 
which  shall  be  so  unlawfully  constructed  or  altered,  during  every  day  that  the 
same  shall  continue  so  unlawfully  constructed  or  altered ;  and  in  estimating  the 
amount  of  any  such  penalty  any  distance  less  than  one  mile  shall  be  estimated 
as  a  mile. 

VII.  And  be  it  enacted,  That,  over  and  above  the  penalty  hereinbefore 
provided,  if  any  railway  used  for  the  conveyance  of  passengers  shall  be  con- 
structed or  altered  contrary  to  the  provisions  of  this  Act,  it  shall  be  lawful  for 
the  Commissioners  of  her  Majesty's  Woods,  Forests,  Land  Revenues,  Works,  and 
Buildings,  or  for  the  Lords  of  the  Committee  of  her  Majesty's  Privy  Council  for 
Trade  and  Foreign  Plantations,  to  abate  and  remove  the  same  or  any  part 
thereof  so  constructed  or  altered  contrary  to  the  provisions  of  this  Act,  and  to 
restore  the  site  thereof  to  its  former  condition. 

VIII.  And  be  it  enacted,  That  all  penalties  under  this  Act  may  be  recovered 
from  the  company  hable  to  pay  and  make  good  the  same,  as  under  the  provisions 
of  an  Act  passed  in  the  last  session  of  Parliament,  intituled  An  Act  for  consolidat- 
ing in  One  Act  certain  Provisions  usually  inserted  in  Acts  authorizing  the  making 
of  Railways,  a  penalty  for  any  infringement  of  the  last-recited  Act  is  recover- 
able against  a  company  authorized  to  construct  a  railway. 

IX.  And  be  it  enacted,  That  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  in  this  session  of  Parliament. 


Duties  in  re- 
spect of  stage 
and  hackney 
carriages,  and 
licences  lor  the 
same  respec- 
tively, and  in 
respect  of 
railway  pas- 
sengers, trans- 
ferred to  the 
Commissioners 
of  Excise. 


Powers  and 
provisions  of 
the  said  Acts 
to  be  executed 
by  Commis- 
sioners and 
Officers  of 
Excise. 


10  AND  11  Vict.  C.  42. — An  Act  to  transfer  the  Collection  and  Management  of 
the  Duties  in  respect  of  Stage  Carriages,  Hackney  Carriages,  and  Railway 
Passengers  from  the  Commissioners  of  Stamps  and  Taxes  to  the  Commis- 
sioners of  Excise. — [25th  June  1847.] 

Whereas  the  collection  and  management  of  the  several  and  respective  duties 
hereinafter  specified  and  described  are  now  by  law  vested  in  the  Commissioners 
of  Stamps  and  Taxes,  and  it  is  expedient  to  transfer  the  same  to  the  Commis- 
sioners of  Excise ;  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  ParUament  assembled,  and  by  the  authority  of  the 
same,  That  from  and  after  the  fifth  day  of  September  one  thousand  eight 
hundred  and  forty-seven  the  several  and  respective  duties  hereinafter  specified 
and  described ;  (that  is  to  say,)  the  duties  granted  and  now  payable  in  Great 
Britain  by  and  under  an  Act  passed  m  the  fifth  and  sixth  years  of  the  reign  of 
her  present  Majesty,  for  and  in  respect  of  stage  carriages,  and  licences  for  keep- 
ing, using,  or  employing  stage  carriages,  and  for  and  in  respect  of  passengers 
conveyed  upon  railways,  and  also  the  duties  granted  and  now  payable  by  and 
under  an  Act  passed  in  the  first  and  second  years  of  the  reign  of  his  late  Majesty 
Kiag  William  the  Fourth,  for  and  upon  and  in  respect  of  licences  to  keep,  use, 
employ,  and  let  to  hire  hackney  carriages  within  the  distance  of  five  mUes  from 
the  General  Post  Office  in  the  city  of  London,  shall  be  and  the  same  are  hereby 
transferred  to  and  placed  under  the  care  and  management  of  the  Commissioners 
of  Excise  for  the  time  being ;  and  the  said  several  and  respective  duties  shall 
thenceforth  be  denominated  and  deemed  to  be  duties  of  Excise,  and  shall  be 
raised,  levied,  collected,  and  accounted  for  by  and  under  the  authority  of  the 
Commissioners  of  Excise  and  their  officers,  anything  in  any  former  Act  or  Acts 
contained  to  the  contrary  notwithstanding. 

II.  And  be  it  enacted,  That  from  and  after  the  said  fifth  day  of  September 
all  the  powers,  provisions,  regulations,  and  directions  now  in  force  contained  ia 
the  said  several  Acts  hereinbefore  mentioned  or  referred  to,  or  in  any  other  Act 
or  Acts,  and  which  at  the  time  of  the  passing  of  this  Act  may  lawrfuUy  be  exe- 
cuted and  enforced  by  the  Commissioners  of  Stamps  and  Taxes  or  their  officers, 
m  relation  to  the  said  respective  duties'  hereby  transferred  as  aforesaid,  or  any 
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of  them,  or  in  relation  to  stage  carriages  or  hackney  carriages,  or  the  drivers  or 
conductors  of  any  such  carriages,  shall  be  executed  and  enforced  by  the  Commis- 
sioners of  Excise  and  their  officers  respectively,  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  such  powers,  provisions,  regulations,  and  directions 
had  been  repeated  and  re-enacted  in  this  Act,  and  expressly  given  to  the  said 
Commissioners  of  Excise  and  their  officers  respectively ;  and  that  all  thepow^ers, 
provisions,  regulations,  and  directions,  forfeitures,  pains,  and  penalties  contained 
in  or  imposed  by  any  Act  or  Acts  now  in  force  relating  to  the  said  respective 
duties  hereby  transferred  as  aforesaid,  as  well  as  the  powers,  provisions,  regula- 
tions, and  directions,  forfeitures,  pains,  and  penalties  contained  in  or  imposed  by 
any  Act  or  Acts  in  force  in  relation  to  any  of  the  duties  of  excise,  so  far  as  such 
last-mentioned  powers,  provisions,  regulations,  and  directions,  forfeitures,  pains, 
and  penalties  shall  be  applicable  to  the  said  respective  duties  hereby  transferred 
as  aforesaid,  and  so  far  as  the  same  shall  not  be  inconsistent  with  the  special 
powers,  provisions,  regulations,  and  directions,  forfeitm-es,  pains,  and  penalties 
now  in  force  in  relation  to  the  said  respective  duties  hereby  transferred  as  afore- 
said, shall  be  of  full  force  and  effect,  and  shall  be  applied,  enforced,  and  put  in 
execution  for  raising,  collecting,  levying,  recovering,  and  securing  the  said  last- 
mentioned  duties,  and  for  preventing,  detecting,   and  punishing  all  frauds, 
forgeries,  and  other  offences  relating  thereto,  as  fully  and  effectually  to  all 
intents  and  purposes  as  if  such  powers,  provisions,  regulations,  and  directions, 
forfeitures,  pains,  and  penalties  were  repeated  and  specially  enacted  ia  this  Act 
with  reference  to  the  said  respective  duties  hereby  transferred  as  aforesaid ;  and 
wherever  in  any  Act  or  Acts  now  in  force  in  relation  to  the  said  last-mentioned 
respective  duties,  or  to  stage  carriages  or  hackney  carriages,  or  the  drivers  or 
conductors  of  any  such  carriages,  the  Head  Office  for  Stamps  or  for  Stamps  and 
Taxes,  or  the  Sohcitor  of  Stamps  or  for  Stamps  and  Taxes,  or  any  officer  of 
stamp  duties  or  for  stamps  and  taxes,  is  mentioned  or  designated,  the  same  shall 
in  relation  to  the  said  respective  duties  hereby  transferred  as  aforesaid,  and  to 
stage  carriages  and  hackney  carriages,  and  the  said  drivers  and  conductors 
respectively,  be  deemed  and  taken  to  mean  the  Chief  Office  of  Excise  in  London, 
the  Sohcitor  of  Excise,  and  any  officer  of  excise  respectively. 

III.  And  be  it  enacted.  That  every  bond  which  before  or  upon  the  said  fifth 
day  of  September  shall  have  been  given  by  the  proprietor  or  company  of  pro- 
prietors of  any  railway  for  accounting  for  and  paying  to  the  Receiver-General 
or  any  other  officer  or  officers  of  stamps  and  taxes  the  said  duties  for  or  in 
respect  of  passengers  conveyed  upon  railways,  and  every  transfer  of  stock  or 
deposit  of  Exchequer  Bills  which  shall  have  been  made  in  hen  of  giving  any  such 
bond  as  aforesaid,  shall,  so  far  as  relates  to  such  duties  as  shall  become  payable 
at  any  time  and  from  time  to  time  after  the  said  last-mentioned  day  respectively, 
be  and  remain  a  good  and  valid  security  for  accounting  for  and  paying  over  the 
said  last-mentioned  duties  to  the  Receiver-General  or  other  officer  or  officers  of 
excise,  and  for  that  purpose,  wherever  in  the  condition  of  any  such  bond,  or  in 
any  declaration  relating  to  any  such  transfer  or  deposit  as  aforesaid,  the  terms 
and  expressions  following  occur ;  (that  is  to  say,)  '  Commissioners  of  Stamps 
and  Taxes,'  '  Receiver-General  of  Stamps  and  Taxes,'  '  Officer  of  Stamp  Duties,' 
or  '  Head  Office  for  Stamps  and  Taxes  in  the  city  of  Westminster,'  the  same,  so 
far  as  relates  to  the  said  duties  which  shall  become  payable  after  the  said  last- 
mentioned  day,  shall  be  severally  construed  and  read  as  if  the  following  terms 
and  expressions  had  been  inserted  in  the  said  condition  or  declaration,  and 
severally  substituted  for  and  in  heu  of  the  said  former  terms  and  expressions ; 
(that  is  to  say,)  '  Commissioners  of  Excise'  for  and  in  lieu  of  '  Commissioners  of 
Stamps  and  Taxes,'  'Receiver-General  of  Excise'  for  and  in  lieu  of  'Receiver- 
General  of  Stamps  and  Taxes,'  '  Officer  of  Excise'  for  and  in  heu  of  '  Officer  of 
Stamp  Duties,'  and  '  Chief  Office  of  Excise  in  the  city  of  London'  for  and  ui  lieu 
of  '  Head  Office  for  Stamps  and  Taxes  in  the  city  of  Westminster ; '  and  in  all 
proceedings  at  law  or  in  equity  touching  or  concerning  any  of  the  said  duties 
which  shall  become  payable  after  the  said  last-mentioned  day  the  condition  of 
any  such  bond  and  every  such  declaration  as  aforesaid  shall  respectively  be 
pleaded  and  read  as  if  such  substituted  terms  and  expressions  had  been  originally 
inserted  therein  for  and  in  lieu  of  the  said  other  terms  and  expressions. 


Bonds  and 
securities 
given  by  rail- 
way companies 
to  account  for 
duties  to  be 
applicable  to 
the  duties 
when  trans- 
ferred to  the 
Commissioners 
of  Excise. 
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Act  not  to 
affect  existing 
licences. 


Act  not  to 
extend  to 
arrears  of  duty 
or  penalties 
incurred  or 
offences  com- 
mitted on  or 
before  6th 
Sept.  1847. 

Act  may  be 
amended,  etc. 


IV.  Provided  always,  and  be  it  enacted,  That  nothing  herein  contained  shall 
extend  or  be  construed  to  terminate,  affect,  or  alter  any  licence  which  shall  have 
been  granted  with  relation  to  any  of  the  said  respective  duties  on  or  before  the 
said  fifth  day  of  September,  and  which  shall  then  be  imexpired  and  in  full  force, 
but  that  every  such  hcence  shall  remain  and  continue  as  vahd  and  effectual  for 
the  purposes  for  which  the  same  was  granted,  until  the  expiration  thereof  by 
effluxion  of  time  or  otherwise,  as  it  would  have  been  if  this  Act  had  not  been 


V.  Provided  also,  and  be  it  enacted,  That  nothing,  herein  contained  shall 
extend  or  be  deemed  or  construed  to  extend  to  any  arrears  of  the  said  duties  or 
to  any  penalties  which  shall  respectively  have  been  or  be  or  become  due  or 
payable,  or  have  been  or  be  incurred,  before  or  upon  the  said  fifth  day  of 
September,  or  to  any  offence  committed  before  or  upon  the  said  last-mentioned 
day,  but  that  all  such  arrears  of  duty  and  all  such  penalties  as  aforesaid  shall 
respectively  be  collected,  received,  sued  for,  and  recovered,  and  all  such  offences 
shall  be  dealt  with  and  punished,  as  if  this  Act  had  not  been  passed. 

VI.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  in  this  session  of  Parhament. 


10  AOT)  11  Vict.  C.  69. — An  Act  for  the  more  effectual  Taxation  of  Costs  on 
Private  Bills  in  the  House  of  Commons. — [22d  July  1847.] 

Whereas  an  Act  was  passed  in  the  sixth  year  of  the  reign  of  his  late  Majesty 
6  G.  4.  0.  123.  King  George  the  Fourth,  intituled  An  Act  to  establish  a  Taxation  of  Costs  on 
Private  Bills  in  the  House  of  Commons,  and  to  prohibit  the  Sale  of  certain  Offices 
under  the  Serjeant-at-Arms  attending  the  House  of  Commons:  And  whereas  it  is 
expedient  to  repeal  the  same,  and  to  make  more  effectual  provision  for  taxing 
the  costs  and  expenses  to  be  charged  by  paiKamentary  agents,  attorneys,  solici- 
tors, and  others  in  future  sessions  of  Parliament  iu  respect  of  bills  subject  to  the 
payment  of  fees  in  Parliament,  commonly  called  private  biUs,  and  to  bp  incurred 
in  complying  with  the  standing  orders  of  the  House  of  Commons  relative  to  such 
bills,  and  ia  preparing,  bringing  in,  and  carrying  the  same  through,  or  in  oppos- 
ing the  same  in,  the  House  of  Commons :  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parhament  assembled,  and  by  the 
Recited  Act  authority  of  the  same,  That,  except  as  to  any  costs,  charges,  and  expenses  which 
6  G.  4.  c.  123  shall  have  been  incurred  in  the  present  or  any  preceding  session  of  Parliament, 
the  said  recited  Act  shall  be  repealed :  Provided  always,  that  the  repeal  of  the 
said  recited  Act  shall  not  be  construed  to  revive  any  Act  or  any  provision  thereof 
which  was  thereby  repealed. 

II.  And  be  it  enacted,  That  no  parliamentary  agent,  attorney,  or  solicitor, 
nor  any  executor,  admuiistrator,  or  assignee  of  any  parHamentary  agent,  attor- 
ney, or  sohcitor,  shall  commence  or  maintain  any  action  or  suit  for  the  recovery 
of  any  costs,  charges,  or  expenses  in  respect  of  any  proceedings  in  the  House  of 
Commons  in  any  future  session  of  Parhament  relating  to  any  petition  for  a  private 
bfll,  or  private  bill,  or  in  respect  of  complying  with  the  standing  orders  of  the 
said  House  relative  thereto,  or  in  preparing,  bringing  in,  and  carrying  the  same 
through,  or  opposing  the  same  in,  the  House  of  Commons,  until  the  expiration  of 
one  month  after  such  parliamentary  agent,  attorney,  or  solicitor,  or  executor, 
administrator,  or  assignee  of  such  parliamentary  agent,  attorney,  or  sohcitor, 
has  dehvered  unto  the  party  to  be  charged  therewith,  or  sent  by  post  to  or  left 
for  him  at  his  counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  a  bill  of  such  costs,  charges,  and  expenses,  and  which  biU  shall 
either  be  subscribed  with  the  proper  hand  of  such  parliamentary  agent,  attorney, 
or  solicitor,  or  in  the  case  of  a  partnership  by  any  of  the  partners,  either  with 
his  own  name  or  with  the  name  of  such  partnership,  or  of  the  executor,  admini- 
strator or  assignee  of  such  parliamentary  agent,  attorney,  or  sohcitor,  or  be 
enclosed  in  or  accompanied  by  a  letter  subscribed  in  hke  manner  referring  to 
Evidence  of  ^^'^^  ^iU  •  Provided  always,  that  it  shall  not  in  any  case  be  necessary,  in  the 
delivery  of  bill,   first  instance,  for  such  parliamentary  agent,  attorney,  or  solicitor,  or  the  execu- 


Parliamentary 
agent,  attor- 
ney, or  solici- 
tor not  to  sue 
for  costs  until 
one  month 
after  delivery 
of  his  bill. 


HOUSE  OF  COMMONS  TAXATION  ACT  (1847). 


1011 


tor,  administrator,  or  assignee  of  such  parliamentary  agent,  attorney,  or  solici- 
tor, in  proving  a  compliance  with  this  Act  to  prove  the  contents  of  the  bOl 
delivered,  sent,  or  left  by  him,  but  it  shall  be  sufficient  to  prove  that  a  bill  of 
costs,  charges,  and  expenses  subscribed  ia  manner  aforesaid,  or  enclosed  in  or 
accompanied  by  such  letter  as  aforesaid,  was  delivered,  sent,  or  left  in  manner 
aforesaid ;  but  nevertheless  it  shall  be  competent  for  the  other  party  to  show- 
that  the  bill  so  dehvered,  sent,  or  left  was  not  such  a  bill  as  constituted  a  bona 
fide  compliance  with  this  Act :  Provided  also,  that  it  shall  be  lawful  for  any 
judge  of  the  superior  courts  of  law  or  equity  in  England  or  Ireland,  or  of  the 
Court  of  Session  in  Scotland,  to  authorize  a  parliamentary  agent,  attorney,  or 
solicitor  to  commence  an  action  or  suit  for  the  recovery  of  his  costs,  charges, 
and  expenses  against  the  party  chargeable  therewith,  although  one  month  has 
not  expired  from  the  delivery  of  a  bUl  as  aforesaid,  on  proof  to  the  satisfaction  of 
the  said  judge  that  there  is  probable  cause  for  believing  that  such  party  is  about 
to  quit  that  part  of  the  United  Kingdom  in  which  such  judge  hath  jurisdiction. 

III.  And  be  it  enacted.  That  the  Speaker  of  the  House  of  Commons  shall 
appoint  a  fit  person  to  be  the  taxing  officer  of  the-House  of  Commons,  and  every 
person  so  appointed  shall  hold  his  office  during  the  pleasure  of  the  Speaker,  and 
shall  execute  the  duties  of  his  office  conformably  to  such  directions  as  he  may 
from  time  to  time  receive  from  the  Speaker. 

IV.  And  be  it  enacted.  That  the  Speaker  may  from  time  to  time  prepare  a 
list  of  such  charges  as  it  shall  appear  to  him  that,  after  the  present  session  of 
Parliament,  parhamentary  agents,  attorneys,  solicitors,  and  others  may  justly 
make  with  reference  to  the  several  matters  comprised  in  such  list ;  and  the 
several  charges  therein  specified  shall  be  the  utmost  charges  thenceforth  to  be 
allowed  upon  the  taxation  of  any  such  bill  of  costs,  charges,  and  expenses  in 
respect  of  the  several  matters  therein  specified :  Provided  always,  that  the  said 
taxing  officer  may  allow  all  fair  and  reasonable  costs,  charges,  and  expenses  in 
respect  of  any  matters  not  included  in  such  list. 

V.  And  be  it  enacted.  That  for  the  purpose  of  any  such  taxation  the  said 
taxing  officer  may  examine  upon  oath  any  party  to  such  taxation,  and  any 
witnesses  who  may  be  examined  in  relation  thereto,  and  may  receive  affidavits, 
sworn  before  him  or  before  any  master  or  master  extraordinary  of  the  High 
Court  of  Chancery,  relative  to  such  costs,  charges,  or  expenses  ;  and  any  person 
who  on  such  examination  on  oath,  or  in  any  such  affidavit,  shall  wilfully  or  cor- 
ruptly give  false  evidence,  shall  be  hable  to  the  penalties  of  wilful  and  corrupt 
perjury. 

VI.  And  be  it  enacted.  That  the  said  taxing  officer  shall  be  empowered  to 
call  for  the  production  of  any  books  or  writings  in  the  hands  of  any  party  to 
such  taxation  relating  to  the  matters  of  such  taxation :  Provided  always,  that 
nothing  herein  contained  shall  be  construed  to  authorize  such  taxing  officer  to 
determine  the  amount  of  fees  which  may  have  been  payable  to  the  House  of 
Commons  in  respect  of  the  proceedings  upon  any  private  bill. 

VII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  taxing  officer  to 
demand  and  receive  for  any  such  taxation  such  fees  as  the  House  of  Commons 
may  from  time  to  time  by  any  standing  order  authorize  and  direct,  and  to  charge 
the  said  fees,  and  also  to  award  costs  of  such  taxation  against  either  party  to 
such  taxation,  or  in  such  proportion  agaiast  each  party  as  he  may  think  fit,  and 
he  shall  pay  and  apply  the  fees  so  received  by  him  in  such  manner  as  shall  be 
directed  by  any  such  standing  order  as  aforesaid. 

VIII.  And  be  it  enacted,  That  if  any  person  upon  whom  any  demand  shall 
be  made  by  any  parliamentary  agent,  attorney,  or  sohcitor,  or  executor,  admini- 
strator, or  assignee  of  such  parUamentary  agent,  attorney,  or  sohcitor,  or  other 
person,  for  any  costs,  charges,  or  expenses  in  respect  of  any  proceedings  in  the 
House  of  Commons  in  any  future  session  of  Parliament  relating  to  any  petition 
for  a  private  bill,  or  private  bill,  or  in  respect  of  complying  with  the  standing 
Orders  of  the  said  House  relative  thereto,  or  m  preparing,  bringing  in,  or  carry- 
ing the  same  through,  or  in  opposing  the  same  in  the  House  of  Commons,  or  if 
any  parliamentary  agent,  attorney,  or  sohcitor,  or  the  executor,  administrator, 
or  assignee  of  such  pariiamentary  agent,  attorney,  or  sohcitor,  or  other  person, 
who  shall  be  aggrieved  by  the  non-payment  of  any  costs,  charges,  and  expenses 
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incurred  or  charged  by  him  in  respect  of  any  such  proceedings  as  aforesaid,  shall 
make  application  to  the  said  taxing  officer  at  his  office  for  the  taxation  of  such 
costs,  charges,  and  expenses,  the  said  taxing  officer,  on  receiving  a  true  copy  of 
the  bill  of  such  costs,  charges,  and  expenses  which  shall  have  been  duly  dehvered 
as  aforesaid  to  the  party  charged  therewith,  shall  in  due  course  proceed  to  tax  _ 
and  settle  the  same  ;  and  upon  every  such  taxation,  if  either  the  parhamentary ' 
agent,  attorney,  or  sohcitor,  or  the  executor,  admioistrator,  or  assignee  of  such 
parliamentary  agent,  attorney,  or  solicitor,  or  other  person,  by  whom  such 
demand  shall  be  made  as  aforesaid,  or  the  party  charged  with  such  bill  of  costs, 
charges,  and  expenses,  having  due  notice,  shall  refuse  or  neglect  to  attend  suclj 
taxation,  the  said  taxing  officer  may  proceed  to  tax  and  settle  such  bill  and 
demand  ex  parte ;  and  if  pending  such  taxation  any  action  or  other  proceeding 
shall  be  commenced  for  the  recovery  of  such  bill  of  costs,  charges,  and  expenses, 
the  court  or  judge  before  whom  the  same  shall  be  brought  shall  stay  all  pro- 
ceedings thereon  unto  the  amount  of  such  bUl  shall  have  been  duly  certified  by 
the  Speaker  as  hereinafter  provided :  Provided  always,  that  no  such  apphcation 
shall  be  entertained  by  the  said  taxing  officer  if  made  by  the  party  charged  with 
such  bill  after  a  verdict  shaU  have  been  obtained  or  a  writ  of  inquiry  executed 
in  any  action  for  the  recovery  of  the  demand  of  any  such  parliamentary  agent, 
attorney,  or  solicitor,  or  the  executor,  administrator,  or  assignee  of  such  parha- 
mentary agent,  attorney,  or  solicitor,  or  other  person,  or  after  the  expiration  of 
six  months  after  such  biU  shall  have  been  delivered,  sent,  or  left  as  aforesaid : 
Provided  also,  that  if  any  such  application  shall  be  made  after  the  expiration  of 
six  months  as  aforesaid,  it  shall  be  lawful  for  the  Speaker,  if  he  shall  so  think  fit, 
on  receiving  a  report  of  special  circumstances  from  the  said  taxing  officer,  to 
direct  such  bOl  to  be  taxed. 

IX.  And  be  it  enacted,  that  the  said  taxing  officer  shall,  if  required  by  either 
party,  report  his  taxation  to  the  Speaker,  and  in  such  report  shall  state  the 
amount  fairly  chargeable  in  respect  of  such  costs,  charges,  and  expenses,  together 
with  the  amomit  of  costs  and  fees  payable  in  respect  of  such  taxation  as  afore- 
said ;  and  within  twenty-one  clear  days  after  any  such  report  shall  have  been 
made  either  party  may  deposit  in  the  office  of  the  said  taxing  officer  a  memorial, 
addressed  to  the  Speaker,  complaining  of  such  report  or  any  part  thereof,  and 
the  Speaker  may,  if  he  shall  so  think  fit,  refer  the  same,  together  with  such 
report,  to  the  said  taxing  officer,  and  may  require  a  further  report  in  relation 
thereto,  and  on  receiving  such  further  report  may  direct  the  said  taxing  officer, 
if  necessary,  to  amend  his  report ;  and  if  no  such  memorial  be  deposited  as  afore- 
said, or  so  soon  as  the  matters  complained  of  in  any  such  memorial  shall  have 
been  finally  disposed  of,  the  Speaker  shall,  upon  application  made  to  him, 
deliver  to  the  party  concerned  therein,  and  requiring  the  same,  a  certificate  of 
the  amount  so  ascertained,  which  certificate  shall  be  binding  and  conclusive  on 
the  parties  as  to  the  matters  comprised  in  such  taxation,  and  as  to  the  amount 
of  such  costs,  charges,  and  expenses,  and  of  the  costs  and  fees  payable  in  respect 
of  such  taxation,  in  all  proceedings  at  law  or  in  equity  or  otherwise ;  and  in  any 
action  or  other  proceeding  brought  for  the  recovery  of  the  amount  so  certified 
such  certificate  shall  have  the  effect  of  a  warrant  of  attorney  to  confess  judg- 
ment ;  and  the  Court  in  which  such  action  shall  be  commenced,  or  any  judge 
thereof,  shall,  on  production  of  such  certificate,  order  judgment  to  be  entered  up 
for  the  sum  specified  in  such  certificate  in  like  manner  as  if  the  defendant  in 
any  such  action  had  signed  a  warrant  to  confess  judgment  in  such  action  to  that 
amount :  Provided  always,  that  if  such  defendant  shall  have  pleaded  that  he  is 
not  liable  to  the  payment  of  such  costs,  charges,  and  expenses,  such  certificate 
shall  be  conclusive  only  as  to  the  amount  thereof  which  shall  be  payable  by  such 
defendant  in  case  the  plauitiff  shall  in  such  action  recover  the  same. 

X.  And  be  it  enacted,  That  in  the  construction  of  this  Act  the  word  '  month' 
shall  be  taken  to  mean  a  calendar  month;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  several  persons,  matters,  or  things 
as  well  as  one  person,  matter,  or  thing ;  and  every  word  importing  the  plural 
number  shall  extend  and  be  applied  to  one  person,  matter,  or  thing  as  well  as 
several  persons,  matters,  or  things ;  and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male  ;  and  the 
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word  '  person'  shall  extend  to  any  body  politic,  corporate,  or  collegiate,  muni- 
cipal, civil,  or  ecclesiastical,  aggregate  or  sole,  as  well  as  an  individual ;  and  the 
word  '  oath'  shall  include  affirmation  in  the  case  of  Quakers,  and  any  declaration 
lawfully  substituted  for  an  oath  in  the  case  of  any  other  person  allowed  by  law 
to  make  a  declaration  instead  of  taking  an  oath ;  unless  in  any  of  the  cases 
aforesaid  it  be  otherwise  specially  provided,  or. there  be  something  in  the  subject 
or  context  repugnant  to  such  construction.       ,'- 

XI.  And  be  it  enacted.  That  in  citing  this  Act  in  other  Acts  of  Parliament,   '^p™  of 
and  in  legal  and  other  instruments,  it  shall  be  sufficient  to  use  the  expression  T*f°^ 

'  The  House  of  Commons  Costs  Taxation  Act,  1847.' 

XII.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by  any  Act  may  be 
Act  to  be  passed  in  this  session  of  Parliament.  amended,  etc. 


10  AMD  11  Vict.  c.  85. — An  Act  for  giving  further  Facilities  for  the  Transmission 
of  Letters  by  Post,  and  for  the  regulating  the  Duties  of  Postage  thereon,  and 
for  other  Purposes  relating  to  the  Post  Office. — [22d  July  1847.] 

"Whereas  by  an  Act  passed  in  the  fourth  year  of  the  reign  of  her  present 
Majesty,  intituled  An  Act  for  the  Regulation  of  the  Duties  of  Postage,  it  is  enacted 
that  no  letter  exceeding  sixteen  ounces  in  weight  shall  be  forwarded  by  the 
post  between  places  within  the  United  Kingdom,  except  as  therein  mentioned : 
And  whereas  it  is  expedient  that  such  enactment  should  be  repealed :  Be 
it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same.  That  the  said 
enactment  shall  be  and  the  same  is;  hereby  repealed. 

II.  And  be  it  enacted.  That  in  order  to  prevent  packets  of  an  unwieldy  bulk 
or  an  inconvenient  size  being  transmitted  by  the  post  it  shall  be  lawful  for  the 
Commissioners  of  her  Majesty's  Treasury,  at  any  time  or  times  hereafter,  by 
warrant  under  their  hands,  to  fix  the  maximum  weight  of  letters  to  be  sent  by 
the  post,  and  from  time  to  time  to  repeal  or  revoke  such  maximum  weight, 
wholly  or  ia  part,  and  declare  any  other  maximum  of  weight  in  heu  thereof ; 
and  all  letters  shall  be  forwarded,  conveyed,  and  delivered  by  the  post  in  con- 
formity with  any  such  warrant,  and  also  in  conformity  with  and  under  and  sub- 
ject to  all  such  orders,  conditions,  limitations,  regulations,  and  restrictions  as  to 
the  form,  size,  or  dimensions  thereof,  whether  io  proportion  to  the  weight  or 
otherwise,  as  the  Postmaster-General,  with  the  consent  of  the  Commissioners  of 
her  Majesty's  Treasury,  shaU  from  time  to  time  direct. 

III.  And  be  it  enacted.  That  the  Postmaster-General  may  collect  and  receive 
the  foreign  and  colonial  postage  charged  or  chargeable  on  any  letters  sent  by 
the  post,  and  may  also,  with  the  consent  of  the  Commissioners  of  her  Majesty's 
Treasury,  require  the  postage  (British,  colonial,  or  foreign,)  of  any  letters  sent 
by  the  post  to  be  pre-paid,  either  in  money  or  in  stamps  (as  he  may  think  fit), 
on  the  same  being  put  into  the  Post  Office,  and  he  may  also,  with  such  consent, 
abolish  or  restrict  the  pre-payment  in  money  of  postage  on  letters  sent  by  the 
post,  either  altogether  or  on  certain  letters,  and  may  require  the  pre-payment 
thereof  to  be  in  stamps,  and  may  refuse  to  receive  or  send  by  the  post  any  letters 
tendered  contrary  to  any  regulations  made  under  this  enactment. 

IV.  And  be  it  enacted.  That  in  all  cases  in  which  the  British  postage  charge- 
able on  any  letters  sent  by  the  post  shall  exceed  the  sum  of  one  penny,  it  shall 
be  lawful  for  the  Commissioners  of  her  Majesty's  Treasury,  by  warrant  under 
their  hands,  to  reduce  such  postage  to  any  other  rate  of  postage  they  may  from 
time  to  time  think  fit. 

V.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Postmaster-General,  if 
he  shall  think  fit  (with  the  consent  of  the  Commissioners  of  her  Majesty's 
Ti-easury),  to  allow  any  printed  words,  writing,  or  marks  (in  addition  to  the 
direction)  to  be  put  on  any  printed  newspapers  or  other  printed  papers  sent  by 
the  post,  or  on  the  covers  thereof ;  and  any  such  newspapers  or  other  printed 
papers  shall  from  thenceforth  be  forwarded  either  free  of  postage,  or  subject  to 
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such  rates  of  postage  as  the  Postmaster-General,  with  the  consent  of  the  Com- 
missioners of  her  Majesty's  Treasury,  shall  from  time  to  time  direct. 

VI.  And  be  it  enacted.  That  the  enactment  in  the  said  Act  passed  in  the 
fourth  year  of  the  reign  of  her  present  Majesty  contained,  that  the  privilege 
thereby  given  to  seamen  and  soldiers  shall  not  extend  to  any  letters  liable  to  any 
foreign  rates  of  postage,  shall  be  and  the  same  is  hereby  repealed. 

VII.  And  be  it  enacted,  That  the  privilege  given  to  seamen  and  soldiers  by 
the  said  Act  passed  in  the  fourth  year  of  the  reign  of  her  present  Majesty  shall 
be  enjoyed  by  such  seamen  and  soldiers,  whether  any  such  letters  shall  be  liable 
to  any  foreign  postage  or  not,  but  subject  to  the  payment  of  the  foreign  postage, 
if  any  be  chargeable  thereon. 

VIII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  Postmaster-General 
(if  he  shall  think  fit)  to  direct,  that  in  case  a  receipt  for  any  letters  brought  to 
the  Post  Office  to  be  forwarded  by  the  post  shall  be  required,  a  printed  or 
written  receipt  shall  be  given  for  the  same,  in  such  form  as  the  Postmaster- 
General  shall  appoint,  at  the  expense  of  the  person  requiring  the  same  ;  and  the 
charge  for  such  receipt  shall  be  fixed  at  such  amount,  and  shall  be  collected  or 
paid  at  such  time  and  in  such  manner,  whether  in  stamps  or  in  money,  as  the 
Postmaster-General,  with  the  consent  of  the  Commissioners  of  her  Majesty's 
Treasury,  shall  from  time  to  time  direct ;  and  the  letters  for  which  such  receipts 
may  be  required  shall  be  dehvered  to  the  Post  Office,  and  shall  also  be  delivered 
by  the  Post  Office,  under  and  subject  to  all  such  regulations  in  every  respect  as 
the  Postmaster-General  shall  from  time  to  time  appoint ;  but  the  giving  of  such 
receipts  shall  not  render  the  Postmaster-General  or  any  officer  of  the  Post  Office 
or  the  Post  Office  revenue  liable  for  the  loss  of  any  such  letters  or  the  contents 
thereof. 

IX.  And  be  it  enacted,  That  the  Commissioners  of  Stamps  and  Taxes  shall 
from  time  to  time  provide  proper  and  sufficient  dies  and  other  implements  for 
expressing  and  denoting  the  rates  or  duties  of  postage  payable  within  the 
United  Kmgdom  under  this  Act,  or  under  any  warrant  or  warrants  issued  by  the 
Commissioners  of  her  Majesty's  Treasury  imder  the  provisions  of  this  Act  or  the 
said  recited  Act,  and  also  for  expressing  and  denoting  the  duties  to  be  payable 
upon  any  such  receipts  for  letters  to  be  forwarded  by  the  post  as  aforesaid  ;  and 
the  duties  which  shall  be  expressed  or  denoted  by  any  such  dies  shall  be  deno- 
miaated  and  deemed  to  be  stamp  duties,  and  shall  be  under  the  care  and  manage- 
ment of  the  Commissioners  of  Stamps  and  Taxes  for  the  time  being ;  and  so 
much  of  the  said  Act  passed  in  the  fourth  year  of  the  reign  of  her  present 
Majesty  as  relates  to  the  stamp  duties  arising  under  that  Act  shall,  so  far  as  the 
same  may  be  applicable,  and  consistent  with  the  provisions  of  this  Act,  be 
applicable  to  the  stamp  duties  arising  under  this  Act. 

X.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Postmaster-General  and 
any  officer  of  the  Post  Office  to  detain  any  letters  which  shall  be  posted  or  sent 
by  the  post  contrary  to  the  regulations  of  this  Act  or  the  said  recited  Act,  or 
contrary  to  any  regulations  made  under  the  authority  of  this  Act  or  the  said 
recited  Act,  or  contrary  to  the  regulations  of  any  Treasury  warrant  which  shall 
be  issued  under  or  by  virtue  of  this  Act,  or  which  has  been  or  shall  be  issued 
under  or  by  virtue  of  the  said  recited  Act,  and  to  open  such  letters,  and  either 
to  return  them  to  the  senders  thereof,  or  to  forward  them  to  the  places  of  their 
destination,  charged  in  either  case  with  such  rates  of  postage  as  the  Postmaster- 
General,  with  the  consent  of  the  Commissioners  of  her  Majesty's  Treasury,  shall 
from  time  to  time  direct. 

XI.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  commissioner  of 
bankrupts  or  any  Court  of  Bankruptcy  acting  under  any  fiat  or  commission  of 
bankruptcy,  in  England  or  Ireland,  to  order  that  for  a  period  jiot  exceeding 
three  calendar  months  from  the  date  of  any  such  order  all  post  letters  directed 
or  addressed  to  any  bankrupt  at  the  place  of  which  he  shall  be  described  in  the 
fiat  or  commission  awarded  or  issued  against  him  shall  be  re-directed,  re- 
addi'essed,  sent,  or  delivered  by  the  Postmaster-General,  or  the  officers  acting 
under  him,  to  the  official  or  other  assignee,  or  other  person  named  in  such  order; 
and  that  upon  notice  of  any  such  order  to  be  given  to  the  Postmaster-General, 
or  the  officers  acting  under  him,  by  the  official  or  other  assignee,  or  other  person 
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named  in  such  order,  of  the  maMng  of  such  order,  it  shall  be  lawful  for  the 
Postmaster-General,  or  such  officers  as  aforesaid,  in  England  or  Ireland,  to  re- 
address,  re-direct,  send,  or  dehver  all  such  post  letters  to  the  official  or  other 
assignee,  or  other  person  named  in  such  order,  accordingly  ;  and  such  commis- 
sioner or  CoTU't  of  Bankruptcy  may,  upon  any  application  to  be  made  for  that 
piupose,  renew  any  such  order  for  a  like  or  any  other  less  period  as  often  as  may 
be  necessary. 

XII.  And  whereas  provision  is  made  by  the  Post  Office  laws  for  payment  of 
the  postage  of  letters  which  have  been  refused,  or  which  have  been  addressed  to 
persons  who  are  dead  or  cannot  be  found,  by  the  writers  or  senders  thereof  ;  and 
it  is  expedient  to  extend  such  provision  to  rejected  letters  in  certaiu  cases  ;  be  it 
enacted.  That  in  all  cases  iu  which  the  postage  of  any  unstamped  letter  shall  not 
have  been  paid  by  the  sender  thereof,  and  the  party  to  whom  such  letter  shall  be 
addressed  shall,  upon  receiving  the  same,  and  paying  the  postage  thereof,  be 
desirous  to  reject  such  letter,  and  to  compel  the  sender  thereof  to  pay  such 
postage,  it  shall  be  lawful  for  the  Postmaster-General,  upon  the  application  of 
the  party  to  whom  any  such  letter  shall  be  addressed,  and  under  such  regula- 
tions as  the  Postmaster-General,  with  the  consent  of  the  Commissioners  of  her 
Majesty's  Treasury,  shall  think  fit,  to  charge  the  postage  thereof  to  the  sender 
of  such  letter,  and  also  the  additional  postage  of  returning  the  same  to  him,  and 
in  every  such  case  the  sender  of  such  letter  shall  pay  the  postage  of  sending  and 
also  of  retumiug  the  same :  Provided  that  nothing  herein  contained  shall  operate 
to  release  the  party  to  whom  any  such  letter  shall  be  originally  addressed  from 
his  liability  to  pay  the  postage  thereof  upon  the  delivery  of  such  letter  to  him. 

XIII.  And  be  it  enacted.  That  upon  any  trial  or  hearing  of  any  action  or 
proceeding  for  the  recovery  of  any  postage  the  production  of  any  letter  in 
respect  of  which  such  postage  shall  be  sought  to  be  recovered,  having  thereupon 
a  Post  Office  stamp  denoting  that  such  letter  had  been  refused  or  rejected,  or 
that  the  party  to  whom  any  such  letter  had  been  addressed  was  dead  or  could 
not  be  foimd,  shall  be  prima  facie  evidence  of  the  refusal  or  rejection  of  such 
letter,  or  that  such  person  was  dead  or  could  not  be  found,  according  to  the 
import  and  meaning  of  the  said  Post  Office  stamp  thereupon. 

XIV.  And  be  it  enacted  and  declared,  That  in  any  suit  or  other  proceeding 
for  the  recovery  of  any  postage  payable  imder  or  by  virtue  of  the  Post  Office 
laws  the  person  from  whom  any  letter  in  respect  of  which  any  postage  shall  be 
sought  to  be  recovered  shall  purport  to  have  come  shall  be  deemed  to  be  the 
sender  thereof,  and  the  onus  shall  lie  upon  the  party  proceeded  against  to  prove 
that  such  letter  did  not  come  from  and  was  not  sent  by  him. 

XV.  And  be  it  enacted,  That  in  all  proceedings  whatsoever  for  the  recovery 
of  any  postage,  either  within  the  United  Kingdom  or  within  any  of  her  Majesty's 
colonies,  the  Post  Office  tax  upon  any  letter  shall  in  all  cases  be  evidence  of  the 
liability  of  such  letter  to  be  so  taxed,  and  that  the  simi  so  taxed  thereupon  is 
payable  as  and  for  the  postage  thereof. 

XVI.  And  whereas  by  an  Act  passed  in  the  second  year  of  the  reign  of  her 
present  Majesty,  intituled  An  Act  to  provide  for  the  Conveyance  of  the  Hails  by 
Railways,  provision  is  made  for  the  transmission  of  the  mails  by  railways ;  be  it 
enacted.  That  it  shall  be  lawful  for  the  Postmaster-General  to  require,  in  the 
manner  prescribed  by  the  said  last-mentioned  Act,  that  any  mails  and  post  letter 
bags  shall  be  conveyed  and  forwarded  by  any  railway  company  on  their  railway, 
under  and  pursuant  to  the  said  Act,  notwithstanding  any  guard  or  other  officer 
of  the  Post  Office  shall  not  be  sent  with  the  same  or  in  charge  thereof,  and  such 
mails  and  post  letter  bags  shall  be  conveyed  and  forwarded  by  such  railway 
company  accordingly. 

XVII.  And  be  it  enacted,  That  all  monies  paid  to  or  received  by  the  Post 
Office  for  rates  or  duties  of  postage  under  or  by  virtue  of  this  Act,  or  for  receipts 
for  letters  sent  by  the  post,  shall  form  part  of  the  revenue  of  the  Post  Office. 

XVIII.  And  be  it  enacted,  That  whenever  the  warrant  of  the  Commissioners 
of  her  Majesty's  Treasury  is  required  by  this  Act,  such  warrant  may  be  under 
the  hands  of  the  Commissioners  of  her  Majesty's  Treasury,  or  any  three  of  them ; 
and  that  whenever  the  order,  consent,  authority,  or  direction  of  the  Commis- 
sioners of  her  Majesty's  Treasury  is  prescribed  by  this  Act,  such  order,  consent. 
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authority,  or  direction  (not  being  by  warrant)  may  be  signified  either  under  the 
hands  of  the  Commissioners  of  her  Majesty's  Treasury,  or  any  three  of  them,  or 
under  the  hand  of  one  of  their  secretaries  or  assistant  secretaries. 

XIX.  And  be  it  enacted.  That  any  printed  copy  of  the  London  Gazette 
purporting  to  be  printed  and  published  by  the  person  or  persons  having  autho- 
rity to  print  and  pubhsh  the  same  shall  be  admitted  as  evidence  by  aU  courts, 
judges.  Justices,  and  others,  in  any  part  of  her  Majesty's  dominions,  of  any 
Treasmy  warrant  which  shall  be  issued  under  or  by  virtue  of  this  Act,  or 
which  has  been  or  shall  be  issued  under  or  by  virtue  of  the  said  Act  passed  in 
the  fourth  year  of  the  reign  of  her  present  Majesty,  or  of  an  Act  passed  in  the 
eighth  year  of  the  reign  of  her  present  Majesty,  intituled  An  Act  for  the  better 
Regulation  of  Colonial  Posts,  or  either  of  them,  and  contained  in  any  such 
Gazette,  and  of  the  due  issuing  thereof,  and  of  the  rates  and  regulations  contained 
in  any  such  warrant  having  been  duly  made  and  established,  and  of  the  other 
contents  of  any  such  warrant,  without  any  further  or  other  proof  of  such 
warrant. 

XX.  And  be  it  enacted.  That  this  present  Act  shall  be  deemed  and  taken  to 
be  a  Post  Office  Act ;  and  that  the  following  terms  and  expressions,  whenever 
used  in  this  Act,  or  in  any  Treasury  warrant  issued  under  or  by  virtue  thereof, 
shall  have  the. several  interpretations  hereinafter  respectively  set  forth,  unless 
such  interpretations  are  repugnant  to  the  subject-matter  or  inconsistent  with  the 
context  in  which  they  may  be  found ;  (that  is  to  say,)  that  the  term  '  by  the 
post'  shall  include  the  conveyance  by  any  post  established  under  the  authority 
or  control  of  the  Postmaster-General ;  and  that  the  term  '  letter,'  as  also  the 
term  '  letters,'  used  in  this  Act,  shall  be  construed  according  to  the  interpreta- 
tion of  the  term  '  letter'  contained  in  the  said  Act  passed  in  the  eighth  year  of 
the  reign  of  her  present  Majesty  ;  and  that  the  term  '  railway,'  used  in  this  Act 
and  in  the  said  Act  passed  in  the  second  year  of  the  reign  of  her  present  Majesty, 
shall  include  every  railway  already  constructed  or  hereafter  to  be  constructed 
under  the  powers  of  any  Act  of  Parliament ;  and  that  whenever  the  term  '  rail- 
way company'  or  '  company  of  proprietors'  is  used  in  this  Act,  or  in  the  said 
last-mentioned  Act,  it  shall  be  construed  to  extend  to  include  the  proprietors  for 
the  time  being  of  any  such  last-mentioned  railway,  and  any  lessees  or  tenants 
thereof  ;  and  that  the  several  other  terms  and  expressions  used  in  this  Act  shall 
be  construed  according  to  the  respective  interpretations  contained  or  referred  to 
in  the  said  Act  passed  in  the  fourth  year  of  the  reign  of  her  present  Majesty,  so 
far  as  those  iaterpretations  are  not  repugnant  to  the  subject  or  inconsistent  with 
the  context  of  such  terms  and  expressions. 

XXI.  And  be  it  enacted.  That  this  Act  shall  come  into  operation  on  the 
first  day  of  August  one  thousand  eight  himdred  and  forty-seven. 

XXII.  And  be  it  enacted.  That  this  Act  may  be  altered  or  repealed  by  any 
Act  to  be  passed  during  the  present  session  of  Paxhament. 


8  &  9  Vict. 
c.  42. 


10  AND  11  Vict.  c.  94. — An  Act  to  amend  an  Act  to  enable  Canal  Companies  to 
become  Carriers  upon  their  Canals. — [22d  July  1847.] 

Whereas  an  Act  was  passed  in  the  ninth  year  of  the  reign  of  her  present  Majesty, 
intituled  An  Act  to  enable  Canal  Companies  to  become  Carriers  of  Goods  upon 
their  Canals,  whereby,  upon  the  recital  that  by  divers  Acts  of  Parliament  railr 
way  companies  had  been  empowered  to  convey  upon  their  railways  all  such 
goods,  wares,  merchandize,  articles,  matters,  and  things  as  might  be  offered  to 
them  for  that  purpose,  and  that  greater  competition  for  the  pubhc  advantage 
would  be  obtained  if  similar  powers  were  granted  to  canal  and  navigation  com- 
panies, it  was  enacted,  that  it  should  be  lawful  to  the  proprietors,  trustees,  or 
undertakers  of  any  canal,  river,  or  navigation,  or  their  respective  committees, 
directors,  or  managers,  or  their  superintendents  or  other  agents,  to  carry  as 
common  carriers  for  their  own  profit  upon  their  respective  canals,  rivers,  or 
navigations,  and  upon  any  railways  or  tramways  belonging  thereto,  and  upon 
other  canals,  rivers,  and  navigations  communicating  directly  or  indirectly  there- 
with, all  such  goods,  wares,  merchandize,  articles,  matters,  and  things  as  might 
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be  entrusted  to  them  for  tliat  purpose,  and  to  purchase,  hire,  and  construct,  and  to 
use  and  employ,  any  number  of  boats,  barges,  vessels,  rafts,  carts,  waggons,  car- 
riages, and  other  conveniences,  and  to  establisli  and  furnish  haulage,  trackage,  or 
other  means  of  drawing  or  propelling  the  same  by  steam,  animal,  or  other  power, 
or  for  the  purpose  of  collecting,  carrying,  conveying,  warehousing,  and  deUvering 
such,  goods,  wares,  merchandize,  articles,  matters,  and  things :  And  whereas  the 
proprietors,  trustees,  and  undertakers  of  many  canals,  rivers,  and  navigations 
are  unable  to  avail  themselves  of  the  provisions  of  the  said  recited  Act  by  reason 
of  their  having  no  statutory  power  of  raising  money  to  be  applied  to  the  pur- 
poses of  the  same,  and  it  is  expedient  that  the  said  recited  Act  should  in  that 
respect  be  amended,  and  that  powers  should  be  granted  to  such  proprietors, 
trustees,  and  undertakers  to  raise  money  for  the  said  purposes,  but  that  object 
cannot  be  effected  without  the  aid  of  Parliament :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  ParUament  assem- 
bled, and  by  the  authority  of  the  same,  That  the  said  recited  Act  shall  be 
mcorporated  with  this  Act. 

II.  And  be  it  enacted,  That  it  shall  be  lawful  to  the  proprietors,  trustees, 
and  undertakers  of  any  canal,  river,  or  navigation  who  shall  have  in  the  manner 
provided  by  the  said  recited  Act  adopted  the  powers  and  provisions  of  the  same 
to  borrow  on  mortgage  or  bond  in  the  manner  or  as  nearly  as  may  be  in  the 
manner  prescribed  by  the  Companies  Clauses  ConsoUdation  Act,  1845,  or  the 
Companies  Clauses  ConsoUdation  (Scotland)  Act,  1846,  as  the  case  may  he,  any 
sum  or  sums  of  money  not  exceeding  in  all  at  4ny  one  time  one-tenth  part  of 
the  paid-up  capital  stock  of  such  proprietors,  trustees,  or  undertakers  respec- 
tively, and  to  apply  the  monies  so  raised  to  the  purposes  of  the  said  recited  Act, 
or  any  of  such  purposes :  Provided  always,  that  the  monies  so  borrowed  shall 
not  be  appUed  to  any  other  purposes  whatsoever :  Provided  also,  that  the  monies 
so  to  be  borrowed,  together  with  any  monies  otherwise  borrowed  by  any  such 
proprietors,  trustees,  or  undertakers  as  aforesaid,  shall  not  in  all  exceed  one- 
third  part  of  the  paid-up  capital  of  such  proprietors,  trustees,  or  undertakers 
respectively ;  and  that  no  mortgage  or  bond  to  be  granted  for  any  monies 
borrowed  iu  virtue  of  this  Act  shall  prejudice  or  affect  any  security  previously 
granted  for  any  monies  borrowed  by  virtue  of  any  other  Act  or  Acts  of  ParUa- 
ment relating  to  any  such  canal,  river,  or  navigation. 

III.  And  for  the  piuposes  of  this  Act,  be  it  enacted,  That  such  of  the  clauses 
and  provisions  of  the  Companies  Clauses  ConsoUdation  Act,  1845,  and  of  the 
Companies  Clauses  Consolidation  (Scotland)  Act,  1845,  respectively,  as  the  case 
may  be,  as  relate  to  the  borrowing  of  money  by  companies  on  mortgage  or  bond, 
and  to  the  conversion  of  borrowed  money  into  capital,  shall  be  iucorporated  with 
this  Act. 

IV.  And  be  it  enacted.  That  nothing  herein  contained  shall  be  construed  to 
exempt  any  canal  or  navigation  company  who  have  adopted  or  shall  adopt  the 
powers  of  the  said  recited  Act  from  the  operation  of  any  general  Act  regulating 
the  manner  of  charging  tolls  and  other  charges  upon  canals  or  navigations. in 
respect  of  passengers,  goods,  animals,  articles,  and  things  of  a  like  description 
that  may  be  passed  in  the  course  of  this  or  any  future  session  of  Parliament. 

V.  And  be  it  enacted.  That  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  .in  this  session  of  ParUament. 


Eeolted  Act 
mcorporated 
with  this  Act. 

Canal  com- 
panies em- 
powered to 
borrow  money 
as.  prescribed 
by  8  &  9  Viet. 
0.  16  and  17, 
and  apply 
the  same  to 
purposes  of 
recited  Act. 

Saving  rights 
of  existing 
creditors. 


8  &  9  Vict, 
c.  16  and  17 
incorporated 
with  this  Act. 


Companies  not 
exempt  from 
provisions-  qf 
any  future 
general  Act. 


Act  may  be 
amehdsd,  etc. 


12  AND  13  Vict.  C.  78. — An  Act  for  the  more  effectual  Taxation  of  Costs  on 
Private  Bills  in  the  House  of  Lords,  and  to  facilitate  the  Taxation  of  other 
Costs  on  Private  Bills  in  certain  Cases. — [28th  July  1849.] 

Wheeeas  an  Act  was  passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty 
King  George  the  Fourth,  intituled  Art  Act  to  establish  u  Taxation  of  Costs  on 
Private  Bills  in  the  House  of  Lords:  And  whereas  it  is  expedient  to  repeal  the 
same,  and  to  make  more  effectual  provision  for  taxing  the  costs  and  expenses  to 
be  charged  by  parliamentary  agents,  attorneys,  solicitors,  and  others,  in  future 


7  &  8  G.  4. 
c.  64. 


1018 


12  AND  13  VICT.  c.  78. 


Recited  Act 
7  &  8  G.  4. 
c.  64  repealed. 

Parliamentary 
agent,  attorney, 


month  after 
delivery  of  his 
bin. 


sessions  of  Parliament,  in  respect  of  bills  subject  to  the  payment  of  fees  in 
Parliament,  commonly  called  private  bills,  and  to  be  incurred  in  complying  with 
the  standing  orders  of  the  House  of  Lords  relative  to  such  bills,  and  in  preparing, 
briiaging  in,  and  carrying  the  same  through,  or  in  opposing  the  same  in,  the 
House  of  Lords,  and  to  facilitate  the  taxation  of  other  costs  incurred  in  respect 
of  private  bills,  in  certain  cases :  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parhament  assembled,  and  by  the  authority  of  the 
same,  That,  except  as  to  any  costs,  charges,  and  expenses  which  shall  have  been 
incurred  in  the  present  or  any  preceding  session  of  Parliament,  the  said  recited 
Act  shall  be  repealed. 

II.  And  be  it  enacted.  That  no  parliamentary  agent,  attorney,  or  solicitor,  nor 
any  executor,  administrator,  or  assignee  of  any  parliamentary  agent,  attorney, 
or  solicitor  not  or  soKcitor,  shall  commence  or  maintain  any  action  or  suit  for  the  recovery  of 
to  sue  for  costs  ^ny  costs,  charges,  or  expenses  in  respect  of  any  proceedings  in  the  House  of 
until  one  Lords  in  any  future  session  of  Parliament  relating  to  any  petition  for  a  private 

bill,  or  private  biU,  or  in  respect  of  complying  with  the  standing  orders  of  the 
said  House  relative  thereto,  or  in  preparing,  bruiging  in,  and  carrying  the  same 
through,  or  opposiog  the  same  in,  the  House  of  Lords,  until  the  expiration  of 
one  month  after  such  parliamentary  agent,  attorney,  or  solicitor,  or  executor, 
administrator,  or  assignee  of  such  parliamentary  agent,  attorney,  or  sohcitor  has 
delivered  unto  the  party  to  be  charged  therewith,  or  sent  by  post  to  or  left  for 
him  at  his  counting-house,  office  of  business,  dwelling-house,  or  last  known  place 
of  abode,  a  bill  of  such  costs,  charges,  and  expenses,  and  which  bill  shall  either 
be  subscribed  with  the  proper  hand  of  such  parliamentary  agent,  attorney,  or 
solicitor,  or  in  the  case  of  a  partnership  by  any  of  the  partners,  either  with  his 
own  name  or  with  the  name  of  such  partnership,  or  of  the  executor,  administra- 
tor, or  assignee  of  such  parliamentary  agent,  attorney,  or  solicitor,  or  be  enclosed 
in  or  accompanied  by  a  letter  subscribed  in  like  manner  referring  to  such  biU : 
Provided  always,  that  it  shall  not  in  any  case  be  necessary,  in  the  first  instance, 
for  such  parhamentary  agent,  attorney,  or  sohcitor,  or  the  executor,  administra- 
tor, or  assignee  of  such  parhamentary  agent,  attorney,  or  sohcitor,  in  proving  a 
compUance  with  this  Act,  to  prove  the  contents  of  the  biU  delivered,  sent,  or 
left  by  him,  but  it  shall  be  sufficient  to  prove  that  a  biU  of  costs,  charges,  and 
expenses,  subscribed  in  manner  aforesaid,  or  enclosed  in  or  accompanied  by  such 
letter  as  aforesaid,  was  deUvered,  sent,  or  left  in  manner  aforesaid ;  but  never- 
theless it  shall  be  competent  for  the  other  party  to  show  that  the  bill  so  deli- 
vered, sent,  or  left  was  not  such  a  bill  as  constituted  a  bona  fide  compUance  with 
this  Act :  Provided  also,  that  it  shall  be  lawful  for  any  judge  of  the  superior 
courts  of  law  or  equity  in  England  or  Ireland,  or  of  the  Court  of  Session  in 
Scotland,  to  authorize  a  parhamentary  agent,  attorney,  or  sohcitor  to  connnence 
an  action  or  suit  for  the  recovery  of  his  costs,  charges,  and  expenses  against  the 
party  chargeable  therewith,  although  one  month  has  not  expired  from  the 
dehvery  of  a  biU  as  aforesaid,  on  proof  to  the  satisfaction  of  the  said  judge  that 
there  is  probable  cause  for  believkig  that  such  party  is  about  to  quit  that  part 
of  the  United  Kingdom  in  which  such  judge  hath  jurisdiction. 

III.  And  be  it  enacted,  That  the  Clerk  of  the  Parhaments,  when  discharging 
the  duties  of  his  office  in  person,  or  in  his  absence  the  clerk  assistant,  shall 
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by  the  Clerk  of  appoint  a  fit  person  to  be  the  taxing  officer  of  the  House  of  Lords  ;  and  every 
olerk^SsStant"  P®^^"'^  ^  appointed  shall  hold  his  office  during  the  pleasure  of  the  Clerk  of  the 
Parliaments  or  clerk  assistant,  and  shall  execute  the  duties  of  his  office  con- 


formably to  such  directions  as  he  may  from  time  to  time  receive  from  the  Clerk 
of  the  Parliaments  or  clerk  assistant. 

IV.  And  be  it  enacted,  That  the  Clerk  of  the  Parhaments,  when  discharging 
Parliaments  or  the  duties  of  his  office  in  person,  or  in  his  absence  the  clerk  assistant,  may  from 
clerk  assistant  time  to  time  prepare  a  list  of  such  charges  as  it  shall  appear  to  him  that,  after 
the  present  session  of  Parhament,  parliamentary  agents,  attorneys,  sohcitors, 
and  others  may  justly  make  with  reference  to  the  several  matters  comprised  in 
such  list ;  and  the  several  charges  therein  specified  shall  be  the  utmost  charges 
thenceforth  to  be  allowed  upon  the  taxation  of  any  such  bill  of  costs,  charges, 
and  expenses  in  respect  of  the  several  matters  therein  specified :    Provided 
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always,  that  the  said  taxing  officer  may  allow  all  fair  and  reasonable  costs, 
charges,  and  expenses  in  respect  of  any  matters  not  included  in  such  list. 

V.  And  be  it  enacted.  That  for  the  purpose  of  any  such  taxation  the  said 
taxing  officer  may  examine  upon  oath  any  party  to  such  taxation,  and  any 
witnesses  who  may  be  examined  iu  relation  thereto,  and  may  receive  aifidavits, 
sworn  before  him  or  before  any  Master  or  Master  Extraordinary  of  the  High 
Court  of  Chancery,  relative  to  such  costs,  charges,  or  expenses  ;  and  any  person 
who  on  such  examination  on  oath  or  in  any  such  affidavit  shall  wilfully  or  cor- 
ruptly give  false  evidence  shall  be  liable  to  the  penalties  of  wilful  and  corrupt 
perjury. 

VI.  And  be  it  enacted,  That  the  said  taxing  officer  shall  be  empowered  to 
call  for  the  production  of  any  books  or  writings  in  the  hands  of  any  party  to  such 
taxation  relating  to  the  matters  of  such  taxation. 

VII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  taking  officer  to 
demand  and  receive  for  any  such  taxation  such  fees  as  the  House  of  Lords  may 
from  time  to  time  by  any  order  authorize  and  direct,  and  to  charge  the  said 
fees,  and  also  to  award  costs  of  such  taxation  against  either  party  to  such  taxa- 
tion, or  in  such  proportion  against  each  party  as  he  may  think  fit,  and  he  shall 
pay  and  apply  the  fees  so  received  by  him  in  such  manner  as  shall  be  directed 
by  any  such  order  as  aforesaid. 

VIII.  And  be  it  enacted.  That  if  any  person  upon  whom  any  demand  shall 
be  made  by  any  parliamentary  agent,  attorney,  or  solicitor,  or  executor,  admi- 
nistrator, or  assignee  of  such  parliamentary  agent,  attorney,  or  solicitor,  or 
other  person,  for  any  costs,  charges,  or  expenses  in  respect  of  any  proceedings 
in  the  House  of  Lords  in  any  future  session  of  Parliament  relating  to  any 
petition  for  a  private  bill,  or  private  bill,  ,or  in  respect  of  complying  with  the 
standing  orders  of  the  said  House  relative  thereto,  or  in  preparing,  bringing  in, 
or  carrying  the  same  through,  or  in  opposing  the  same  in,  the  House  of  Lords, 
or  if  any  parliamentary  agent,  attorney,  or  sohcitor,  or  the  executor,  admini- 
strator, or  assignee  of  such  parliamentary  agent,  attorney,  or  solicitor,  or  other 
person,  who  shall  be  aggrieved  by  the  non-payment  of  any  costs,  charges,  and 
expenses  incurred  or  charged  by  him  in  respect  of  any  such  proceedings  as 
aforesaid,  shall  make  application  to  the  said  taxing  officer  at  his  office  for  the 
taxation  of  such  costs,  charges,  and  expenses,  the  said  taxing  officer,  on  receiv- 
ing a  true  copy  of  the  bill  of  such  costs,  charges,  and  expenses  which  shall  have 
been  duly  dehvered  as  aforesaid  to  the  party  charged  therewith,  shall  in  due 
course  proceed  to  tax  and  settle  the  same  ;  and  upon  every  such  taxation,  if 
either  the  parliamentary  agent,  attorney,  or"  solicitor,  or  the  executor,  admini- 
strator, or  assignee  of  such  parliamentary  agent,  attorney,  or  sohcitor,  or  other 
person  by  whom  such  demand  shall  be  made  as  aforesaid,  or  the  party  charged 
with  such  bin  of  costs,  charges,  and  expenses,  having  due  notice,  shall  refuse  or 
neglect  to  attend  such  taxation,  the  said  taxing  officer  may  proceed  to  tax  and 
settle  such  bill  and  demand  ex  parte ;  and  if  pending  such  taxation  any  action 
or  other  proceeding  shall  -be  commenced  for  the  recovery  of  such  biU  of  costs, 
charges,  and  expenses,  the  court  or  judge  before  whom  the  same  shall  be 
brought  shall  stay  all  proceedings  thereon  until  the  amount  of  such  bill  shall 
have  been  duly  certified  by  the  Clerk  of  the  Parliaments  or  clerk  assistant  as 
hereinafter  provided :  Provided  always,  that  no  such  application  shall  be  enter- 
tained by  the  said  taxing  officer  if  made  by  the  party  charged  with  such  bill 
after  a  verdict  shall  have  been  obtained  or  a  writ  of  inquiry  executed  in  any 
action  for  the  recovery  of  the  demand  of  any  such  parhamentary  agent, 
attorney,  or  sohcitor,  or  the  executor,  administrator,  or  assignee  of  such  parha- 
mentary agent,  attorney,  or  sohcitor,  or  other  person,  or  after  the  expiration  of 
six  months  after  such  bill  shall  have  been  delivered,  sent,  or  left  as  aforesaid  : 
Provided  also,  that  if  any  such  application  shall  be  made  after  the  expiration  of 
six  months  as  aforesaid  it  shall  be  lawful  for  the  Clerk  of  the  Parhaments  or 
clerk  assistant  aforesaid,  if  he  shall  so  think  fit,  on  receiving  a  report  of  special 
circumstances  from  the  said  taxing  officer,  to  direct  such  bill  to  be  taxed. 

IX.  And  be  it  enacted.  That  the  said  taxing  officer  shall  report  his  taxation 
to  the  Clerk  of  the  Parliaments  or  clerk  assistant  as  aforesaid,  and  in  such  report 
shall  state  the  amount  fairly  chargeable  in  respect  of  such  costs,  charges,  and 
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expenses,  together  with  the  amount  of  costs  and  fees  payable  in  respect  of  such 
taxation  as  aforesaid,  and  shall  also  state  in  such  report  the  amount  due  in- 
respect  of  the  said  costs,  charges,  and  expenses ;  and  within  twenty-one  clear 
days  after  any  such  report  shall  have  been  made  either  party  may  deposit  in  the 
office  of  the  Clerk  of  the  Parhaments  a  memorial,  addressed  to  the  Clerk  of  the 
Parliaments  or  clerk  assistant  as  aforesaid,  complaining  of  such  report  or  any 
part  thereof,  and  such  Clerk  of  the  Parliaments  or  clerk  assistant  as  aforesaid 
may,  if  he  shall  so  think  fit,  refer  the  same,  together  with  such  report,  to  the 
said  taxing  officer,  and  may  require  a  further  report  in  relation  thereto,  and  on 
receiving  such  further  report  may  direct  the  said  taxing  officer,  if  necessary,  to 
amend  his  report ;  and  if  no  such  memorial  be  deposited  as  aforesaid,  or  so 
soon  as  the  matters  complained  of  in  any  such  memorial  shall  have  been  finally 
disposed  of,  such  Clerk  of  the  Parhaments  or  clerk  assistant  as  aforesaid  shall, 
upon  apphcation  made  to  him,  deliver  to  the  party  concerned  therein,  and 
requiring  the  same,  a  certificate  of  the  amount  so  ascertained,  which  certificate 
shall  be  binding  and  conclusive  on  the  parties  as  to  the  matters  comprised  in 
such  taxation,  and  as  to  the  amount  of  such  costs,  charges,  and  expenses,  and 
the  amount  due  in  respect  of  the  same,  and  of  the  costs  and  fees  payable  in 
respect  of  such  taxation,  in  all  proceedings  at  law  or  in  equity  or  otherwise ; 
and  in  any  action  or  other  proceeding  brought  for  the  recovery  of  the  amount 
so  certified  to  be  due  such  certificate  shall  have  the  effect  of  a  warrant  of 
attorney  to  confess  judgment ;  and  the  court  in  which  such  action  shall  be 
commenced,  or  any  judge  thereof,  shall,  on  production  of  such  certificate,  order 
judgment  to  be  entered  up  for  the  sum  specified  in  such  certificate,  in  like 
manner  as  if  the  defendant  in  any  such  action  had  signed  a  warrant  to  confess 
judgment  ia  such  action  to  that  amount :  Provided  always,  that  if  such  defendant 
shall  have  pleaded  that  he  is  not  liable  to  the  payment  of  such  costs,  charges, 
and  expenses,  such  certificate  shall  be  conclusive  only  as  to  the  amount  thereof 
which  shall  be  payable  by  such  defendant  in  case  the  plaintiff  shall  in  such 
action  recover  the  same. 

X.  And  be  it  enacted,  That  if  any  biU  of  costs  taxable  by  virtue  of  this 
Act,  or  of  '  The  House  of  Commons  Costs  Taxation  Act,  1847,'  shall  comprise 
any  costs,  charges,  and  expenses  incurred  in  respect  of  a  private  bill,  but  not 
taxable  by  virtue  of  the  Act  in  pursuance  whereof  such  biU  shall  come  to  be 
taxed,  it  shall  be  lawful  for  the  taxing  officer  of  the  House  of  Lords,  or  for  the 
taxiag  officer  of  the  House  of  Commons,  as  the  case  may  be,  either  to  tax  and 
settle  such  last-mentioned  costs,  charges,  and  expenses,  or  to  request  the  taxing 
officer  of  the  other  House  of  Parhament,  or  the  proper  officer  of  any  other  couit 
having  such  an  officer,  to  assist  him  in  taxing  and  settling  any  part  of  such  bill ; 
and  such  officer  so  requested  shaU  thereupon  proceed  to  tax  and  settle  the  same, 
and  shall  return  the  same,  with  his  opinion  thereupon,  to  the  officer  who  shall 
have  so  requested  him  to  tax  and  settle  the  same  ;  and  in  taxing  such  costs, 
charges,  and  expenses  the  taxing  officer  of  the  House  of  Lords  and  the  taxing 
officer  of  the  House  of  Conmions  respectively  shall  have  the  same  powers  and 
may  receive  the  same  fees  in  respect  of  such  taxation  as  if  such  costs,  charges, 
and  expenses  were  taxable  by  virtue  of  this  Act,  or  of  the  '  House  of  Commons 
Costs  Taxation  Act,  1847,'  as  the  case  may  be ;  and  the  proper  officer  of  any 
court  so  requested  to  tax  the  same  shall  have  the  same  powers  and  may  receive 
the  same  fees  as  upon  a  reference  from  the  court  of  which  he  is  such  officer. 

XL  And  be  it  enacted,  That  the  taxing  officer  of  the  House  of  Lords,  or  the 
taxing  officer  of  the  House  of  Commons,  as  the  case  may  be,  may  include  the 
amount  of  such  last-mentioned  costs,  charges,  and  expenses  in  the  report  of  his 
taxation  of  any  such  biU  of  costs  ;  and  in  case  the  Clerk  of  the  Parliaments  or 
clerk  assistant,  or  the  Speaker  of  the  House  of  Commons,  as  the  case  may  be, 
shall  dehver  a  certificate  of  the  amount  so  ascertained  and  declared  in  such 
report,  including  such  last-mentioned  costs,  charges,  and  expenses,  such  certifi- 
cate shall  have  the  same  force  and  effect  as  if  the  whole  of  such  bfil  of  costs 
were  taxable  by  virtue  of  the  Act  in  pursuance  whereof  such  certificate  shall  be 
so  delivered. 

XII.  And  be  it  enacted.  That  in  case  the  taxing  officer  of  the  House  of 
Lords,  or  the  taxing  officer  of  the  House  of  Commons,  shall  be  requested  by  the 
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proper  officer  of  any  other  court  to  assist  Mm  in  taxing  and  settling  any  costs, 
charges,  and  expenses  incurred  in  respect  of  a  private  bill,  being  part  of  any 
bill  of  costs  which  sliall  have  been  referred  to  him  by  the  court  of  which  he  is 
such  officer,  such  taxing  officer  so  requested  shall  thereupon  proceed  to  tax  and 
settle  the  same,  and  shaE  return  the  same,  with  his  opinion  thereupon,  to  the 
officer  who  shall  have  so  requested  him  to  tax  and  settle  the  same,  and  shall 
have  the  same  powers  and  may  receive  the  same  fees  in  respect  of  such  taxation 
as  if  apphcation  had  been  made  to  him  for  the  taxation  thereof  iu  pursuance  of 
this  Act,  or  of  the  '  House  of  Commons  Costs  Taxation  Act,  1847,'  as  the  case 
may  be. 

XIII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  taxing  officer  of  the 
House  of  Lords  and  for  the  taxing  officer  of  the  House  of  Commons  to  take  an 
account  between  the  parties  to  any  taxation  under  this  Act  or  the  '  House  of 
Commons  Costs  Taxation  Act,  1847,'  of  all  sums  of  money  paid  or  received  in 
respect  of  any  biU  of  costs  which  is  the  subject  of  such  taxation,  or  any  matters 
contained  therein,  and  to  report  the  amount  of  all  such  sums  of  money  and  the 
amount  due  in  respect  of  such  bUls  of  costs. 

XIV.  And  be  it  enacted,  That  in  the  construction  of  this  Act  the  word 
'  month '  shall  be  taken  to  mean  a  calendar  month  ;  and  eveiy  word  importing 
the  singular  number  only  shall  extend  and  be  applied  to  several  persons,  matters, 
or  things,  as  well  as  one  person,  matter,  or  thing ;  and  every  word  ijnporting 
the  plural  number  shall  extend  and  be  applied  to  one  person,  matter,  or  thiag, 
as  well  as  several  persons,  matters,  or  things ;  and  every  word  importing  the 
niasculine  gender  only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male ; 
and  the  word  '  person '  shall  extend  to  any  body  politic,  corporate,  or  collegiate, 
municipal,  civil,  or  ecclesiastical,  aggregate  or  sole,  as  well  as  an  individual ; 
and  the  word  '  oath 'shall  include  affirmation  in  the  case  of  Quakers,  and  any 
declaration  lawfully  substituted  for  an  oath  in  the  case  of  any  other  person 
allowed  by  law  to  make  a  declaration  instead  of  taking  an  oath  ;  unless  in  any 
of  the  cases  aforesaid  it  be  otherwise  specially  provided,  or  there  be  something 
in  the  subject  or  context  repugnant  to  such  construction. 

XV.  And  be  it  enacted,  That  in  citing  this  Act  in  other  Acts  of  Parliament, 
and  in  legal  and  other  instruments,  it  shall  be  sufficient  to  use  the  expression 
'  The  House  of  Lords  Costs  Taxation  Act,  1849.' 

XVI.  And  be  it  enacted,  That  this  Act  may  be  amended  or  repealed  by  any 
Act  to  be  passed  in  this  session  of  Parliament. 
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13  AND  14  Vict.  C.  88. — An  Act  to  facilitate  the  Abandonment  of  Railways, 
and  the  Dissolution  of  Railway  Companies,  in  certain  Cases.  —  [lith 
August  1850.] 

Whereas  divers  joint-stock  companies  have  been  incorporated  by  Act  of  Parlia- 
ment for  making  railways,  and  it  has  been  found  that  such  railways,  or  certain 
parts  thereof,  cannot  be  made  or  carried  on  with  advantage  either  to  the  pro- 
moters thereof  or  to  the  public,  and  it  is  expedient  therefore  that  facOities  should 
be  given  for  the  abandonment  of  such  railways  or  parts  of  railways,  and  for  the 
dissolution  of  such  companies,  or  some  of  them,  and  winding  up  the  concerns 
thereof :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  ParUament  assembled,  and  by  the  authority  of  the  same.  That  if 
any  company  authorized  by  Act  of  Parhament  heretofore  passed  to  make  a  rail- 
way desire  that  the  making  and  carrying  on  of  such  railway  or  some  part  thereof, 
whether  commenced  or  not,  be  abandoned,  such  company  may,  by  the  authority 
and  with  the  consent  of  the  holders  of  three-fifths  of  the  shares  or  stock  of  such 
company,  represented  in  manner  hereinafter  mentioned  at  a  general  meeting  of 
shareholders  to  be  convened  in  manner  hereinafter  mentioned,  make  application 
m  writing  to  the  Commissioners  of  Eailways,  setting  forth  the  particulars  of  the 
railway  or  portion  of  the  railway  desired  to  be  abandoned  by  them,  and  the 
grounds  upon  which  such  apphcation  is  made. 

II.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  directors  of  any  such 
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r.iilway  company  at  any  time  to  call  a  meeting  of  the  shareholders  thereof  for 
the  purpose  of  determining  whether  such  application  shall  be  made  to  the 
Commissioners  of  Railways,  and  so  from  time  to  time  as  they  shall  see  fit. 

III.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  number  of  share- 
holders of  any  such  company,  not  being  less  than  five,  and  holding  in  the 
aggregate  not  less  than  one-twentieth  of  the  capital  or  stock  of  the  company, 
consisting  of  shares  or  stock  whereon  aU  calls  for  the  time  being  have  been  paid 
up,  but  exclusive  of  any  shares  or  stock  held  by  or  in  the  names  of  the  directors 
of  the  company  or  any  of  them,  or  by  or  in  the  name  of  any  person  in  trust  for 
the  directors  or  any  of  them,  or  for  the  company,  and  which  shareholders  shall 
have  paid  all  the  calls  then  due  on  the  shares  held  by  them,  by  writing  under 
their  hands  to  require  the  directors  of  such  company  to  call  a  meeting  for  the 
purpose  aforesaid  ;  and  upon  the  receipt  of  any  such  requisition  such  directors 
shall  forthwith  proceed  to  call  a  meeting  of  the  shareholders  of  such  company 
on  a  day  to  be  named  by  them,  not  being  less  than  fourteen  nor  more  than 
twenty-eight  days  after  the  receipt  of  such  requisition :  Provided  always,  on 
the  default  of  the  directors  to  call  and  advertise  such  meeting  within  fourteen 
days  after  the  receipt  of  the  requisition,  it  shall  be  lawful  for  the  requisitionists 
to  call  such  meeting  themselves,  at  a  time  and  place  to  be  appointed  by  them,  of 
which  foiu^een  days'  notice  shall  be  given  by  them  by  advertisement  as  herein- 
after provided :  Provided  also,  that  when  any  meeting  of  any  such  company 
shall  have  been  called  pursuant  to  any  such  requisition  as  aforesaid,  the  directors 
of  such  company  shall  not  be  required  to  call  any  further  meeting  of  such  com- 
pany upon  any  further  requisition  for  the  hke  object  until  twelve  months  shall 
have  elapsed  since  the  holding  of  such  previous  meeting. 

IV.  And  be  it  enacted,  That  after  any  such  meeting  has  been  called  by  the 
directors,  or  after  the  receipt  of  any  such  requisition  as  aforesaid,  it  shall  not  be 
lawfiil  for  the  directors  to  make  any  payments  out  of  the  monies  of  the  company 
for  the  purposes  of  the  railway  proposed  to  be  abandoned,  except  in  dis- 
charge of  bona  fide  debts  or  liabilities,  or  in  performance  of  contracts  or  engage- 
ments previously  entered  into,  and  in  payment  of  the  expenses  of  calling  and 
holding  such  meeting,  nor  to  enter  into  any  contracts  or  engagements  on  behalf 
of  the  company  with  respect  to  the  railway  so  proposed  to  be  abandoned,  nor 
to  make  any  calls,  nor  to  register  the  transfer  of  any  shares,  untU  the  meeting 
called  as  aforesaid  shall  have  determined  whether  such  apphcation  shall  be 
made. 

V.  And  be  it  enacted,  That  the  calhng  of  any  such  meeting  shall  be  by 
pubUc  advertisement  in  the  manner  required  or  usually  adopted  for  advertising 
the  extraordinary  general  meetiugs  of  such  company,  and  where  such  meeting 
is  called  by  the  directors  of  the  company  a  circular  letter  shall  be  sent  by  the 
post  addressed  to  each  of  the  registered  shareholders  of  such  company,  according 
to  his  registered  address  or  other  known  address,  seven  clear  days  at  least  before 
the  holding  of  such  meeting,  and  stating  that  a  general  naeeting  of  the  share- 
holders of  such  company  wiU  be  held  at  a  time  and  place  mentioned  in  such 
circular,  for  the  purpose  of  determining  whether  apphcation  shall  be  made  to 
the  Commissioners  of  Railways  that  such  railway  or  the  part  thereof  specified  in 
such  notice  may  be  abandoned,  and  requesting  such  shareholder  to  signify  his 
assent  to  or  dissent  therefrom,  which  may  be  according  to  a  form  to  be  contained 
in  such  circular  letter,  which  form  shall  be  to  the  effect  set  forth  in  the  schedule 
hereto,  and  such  circular  letter  shall  request  such  shareholder  either  to  return 
such  form,  signed  by  him,  in  a  letter  addressed  to  the  secretary  of  such  com- 
pany, or  to  attend  such  general  meeting  as  aforesaid,  and  deliver  the  same,  so 
signed  by  him,  to  the  chairman  thereof ;  and  in  the  case  of  every  such  meeting, 
whether  called  by  the  directors  or  by  such  requisitionists  as  aforesaid,  the  share- 
holders may  signify  their  assent  to  or  dissent  from  the  proposed  apphcation, 
either  by  attending  such  meeting  in  person  or  by  letter  addressed  to  the  secre- 
tary of  the  company,  stating  the  assent  or  dissent  of  such  shareholders,  in  a  form 
which  shall  be  to  the  effect  of  the  form  set  forth  in  the  schedule  hereto,  and 
signed  by  such  shareholders  respectively. 

VI.  And  be  it  enacted.  That  at  the  meeting  so  to  be  called  as  aforesaid  the 
scrutineers  to  be  appointed  as  hereinafter  mentioned  shall  cast  up  the  amount  of 
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shares  held  by  shareholders  assenting  to  the  makmg  of  such  application,  and  the 
amount  of  shares  held  by  shareholders  dissenting  therefrom,  whether  such  assent  or 
dissent  have  been  signified  by  the  shareholder  sending  to  the  secretary  of  the  com- 
pany such  form  as  aforesaid,  signed  by  him,  or  by  such  shareholder  attending  such 
meeting,  and  delivering  in  the  same  to  the  chairman  thereof,  and  such  sorutiueers 
shall  report  to  the  chairman  the  amount  of  shares  of  the  shareholders  assenting 
to  such  application,  and  the  amount  of  the  shares  of  those  dissenting  therefrom, 
and  the  said  chairman  shall  thereupon  pubhcly  announce  to  the  meeting  the 
said  amounts  respectively,  and  shall  state  whether  or  not  the  holders  of  three- 
fifths  of  the  whole  of  such  shares  represented  in  manner  aforesaid  at  the  meeting 
consent  to  such  application :  Provided  always,  that  in  computing  the  amount  of 
shares  of  the  shareholders  assenting  or  dissenting  as  aforesaid  no  share  shall  be 
taken  into  account  the  holder  whereof  shall  not  have  been  duly  registered,  or 
who  shaU  not  have  paid  all  the  calls  then  due  by  him  upon  aU  the  shares  held 
by  him,  unless  such  calls  shall  have  been  made  within  three  months  prior  to  the 
holding  of  such  meeting,  or  if  such  meeting  be  held  pursuant  to  a  requisition  of 
shareholders  as  hereinbefore  provided,  then  three  months  prior  to  the  day  on 
which  such  requisition  was  presented  to  the  directors. 

VII.  And  be  it  enacted.  That  the  chairman  of  the  directors  of  such  com- 
pany, if  present,  or  in  his  absence  the  deputy  chairman,  if  any,  of  such  directors, 
shall  be  the  chairman  of  such  meeting  as  aforesaid,  or  if  neither  such  chairman 
nor  deputy  chairman  of  the  directors  be  present,  any  shareholder  chosen  for  that 
purpose  by  a  majority  of  the  shareholders  present  at  the  meeting  shall  be  the 
chairman  thereof. 

VIII.  And  be  it  enacted.  That  at  every  such  meetiug  the  shareholders  present 
thereat  shaU  elect  three  shareholders  of  the  company  to  be  scrutineers  for  the 
purposes  aforesaid,  and  in  electing  such  scrutineers  each  shareholder  shaU  have 
one  vote  only,  and  shall  vote  for  one  scrutineer  only ;  and  the  decision  of  such 
scrutineers,  or  of  any  two  of  them,  upon  any  of  the  matters  hereby  entrusted  to 
them,  shall  be  final  in  all  respects. 

IX.  And  be  it  enacted,  That  for  the  purpose  of  receiving  the  report  of  the 
said  scrutineers  the  chairman  of  such  meeting  may,  if  he  think  fit,  on  the  appli- 
cation of  any  one  of  such  scrutineers,  and  he  shall,  if  required  by  more  than  one 
of  such  scrutineers,  adjourn  such  meeting  to  some  time  to  be  appointed  by  him, 
not  less  than  one  clear  day  nor  more  than  seven  clear  days  from  the  day  of 
holding  such  meeting. 

X.  And  be  it  enacted.  That  a  certificate  under  the  hand  of  the  chairman  of 
the  meeting,  stating  that  such  meeting  as  aforesaid  has  been  duly  held,  and  such 
consent  given  as  aforesaid  in  cases  where  the  same  is  given,  shall  within  one 
week  after  the  day  of  holding  such  meeting  be  deposited  in  the  office  of  the  said 
Commissioners  of  Railways. 

XL  Provided  always,  and  be  it  enacted.  That  if  it  appear  to  any  of  the 
shareholders  of  any  such  company  who  shall  have,  signed  any  such  requisition, 
or  been  present  at  any  such  meeting  as  aforesaid  at  which  the  proposal  to  apply 
to  the  said  commissioners  to  authorize  the  abandonment  of  the  whole  or  part  of 
a  railway  shaU  have  been  negatived  or  alleged  to  be  negatived,  either  that  such 
meeting  was  not  duly  called,  or  that  the  sense  thereof  was  not  duly  taken 
according  to  the  true  intent  and  meaning  of  this  Act,  and  that  if  such  meeting 
had  been  duly  called,  a)nd  the  sense  thereof  duly  taken,  the  consent  of  such 
meeting  to  the  proposed  application  would  have  been  given,  it  shall  be  lawful 
for  any  such  shareholders,  not  being  less  in  number  than  five,  and  holding  in 
the  aggregate  not  less  than  one -twentieth  of  the  capital  or  stock  of  the  company, 
consisting  of  sharesor  stock  whereon  all  calls  for  the  time  being  have  been  paid 
up,  and  which  shareholders  shall  have  paid  aU  the  calls  then  due  on  the  shares 
held  by  them,  to  apply  to  the  said  commissioners,  setting  forth  in  writing  the 
grounds  on  which  they  complain  of  the  decision  alleged  to  have  been  come  to  at 
such  meeting  as  aforesaid,  and  praying  that  a  further  meeting  may  be  called, 
and  if  it  appear  to  the  said  commissioners  (after  hearing  the  parties  complained 
of  if  they  desire  to  be  heard,)  that  there  is  good  reason  to  beheve  that  if  such 
meeting  had  been  duly  called,  and  the  sense  thereof  duly  taken,  the  consent  of 
such  meeting  to  the  proposed  application  to  the  said  commissioners  would  have 
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been  giyen,  the  said  comnussioners  shall  certify  their  judgment  to  that  effect, 
and  shall  direct  a  further  meeting  to  be  called  by  the  directors  of  such  company 
at  the  time  and  place  to  be  appointed  by  the  said  commissioners,  and  the  said 
directors  shall  call  such  meeting  accordingly,  or  in  default  thereof  it  shall  be 
lawful  for  the  shareholders  who  complained  to  the  said  commissioners  of  the 
proceedings  of  the  former  meeting  to  call  such  meeting,  and  all  the  provisions 
of  this  Act  shall  apply  to  any  further  meeting  so  directed  to  be  called  in  like 
manner  as  to  any  original  meeting  hereinbefore  authorized  or  required  to  be 
called. 

Xli.  Ajid  be  it  enacted.  That  if  at  any  such  meeting  any  railway  company 
shall  determine,  as  hereinbefore  mentioned,  that  such  application  as  aforesaid 
shall  be  made,  or  if  the  said  commissioners  shall  certify  as  aforesaid  their  judg- 
ment, that  if  such  meeting  had  been  duly  called  and  the  sense  thereof  duly  taken 
the  consent  of  such  meeting  to  the  proposed  application  to  the  said  commis- 
sioners would  have  been  given,  then,  as  from  the  date  of  the  resolution  so  come 
to  at  such  meeting,  or  the  date  of  the  said  certificate,  as  the  case  may  be,  the 
directors  of  such  company  shall  not  have  power  to  proceed  any  further  with  the 
making  of  the  railway,  or  the  part  thereof  so  proposed  to  be  abandoned,  until 
the  decision  of  the  Commissioners  of  Railways  with  respect  to  such  application 
be  made,  and  then  only  in  accordance  with  such  decision. 

XIII.  And  be  it  enacted,  That  if  it  appear  to  the  said  commissioners  that 
there  are  sufficient  grounds  for  entertaining  such  application,  the  said  commis- 
sioners shall  require  and  direct  the  company  making  the  same  to  give  notice  of 
such  application  having  been  made,  by  advertisement  inserted,  in  a  form  to  be 
approved  of  by  the  said  commissioners,  once  in  the  London,  Edinburgh,  or 
Dublin  Gazette,  according  as  the  railway  or  part  of  the  railway  proposed  to  be 
abandoned  is  situate  in  England,  Scotland,  or  Ireland,  and  once  ui  each  of  three 
successive  weeks  in  some  newspaper  published  or  circulating  in  each  county  in 
which  any  part  proposed  to  be  abandoned  of  such  railway  is  situated,  and 
affixed  for  three  successive  Sundays  on  the  principal  outer  door  of  the  church  or 
churches  of  every  parish  in  which  any  part  of  such  railway  where  the  whole  is 
proposed  to  be  abandoned,  or  in  which  any  part  proposed  to  be  abandoned,  is 
situate,  and  in  Ireland  such  notice  shall  also  be  af&xed  to  the  Roman  CathoUc 
chapel,  and  where  there  shall  be  no  such  church  or  chapel  on  some  public  or 
conspicuous  place  of  such  parish ;  and  every  such  notice  shall  set  forth  within 
what  time  and  in  what  manner  any  person  who  thinks  himself  aggrieved  by  any 
such  proposed  abandonment,  and  who  desires  to  object  thereto,  may  bring  such 
objection  before  the  commissioners. 

XIV.  And  be  it  enacted.  That,  for  the  purpose  of  ascertaining  the  state  and 
condition  of  the  company  making  any  such  application,  and  of  inquiring  into  the 
expediency  of  the  proposed  abandonment  of  railway,  and  of  determining  the 
terms  and  conditions  on  which  the  same  may  be  authorized  by  them,  it  shall  be 
lawfiil  for  the  Commissioners  of  Railways,  by  themselves  or  by  any  ofiicer 
appointed  and  specially  empowered  by  them  for  that  purpose,  to  inspect  the 
books  of  accounts,  minutes  of  proceedings,  or  any  other  books,  papers,  or  docu- 
ments in  the  possession  or  control  of  such  company,  and  also,  if  they  see  fit  so 
to  do,  to  send,  at  the  expense  of  such  railway  company,  or  at  the  expense  of  any 
person  who  applies  to  them  for  that  purpose,  an  officer  to  be  appointed  by  them 
to  inspect  the  railway  or  proposed  raUway  or  work  so  proposed  to  be  abandoned, 
and  to  collect  evidence  on  the  spot  relative  to  such  abandomnent ;  and  if  any 
such  company,  or  any  of  their  officers  or  servants,  shall  refuse  such  inspection 
by  the  said  commissioners,  or  any  officer  appointed  and  specially  empowered  by 
them  for  that  purpose,  or  refuse  or  wilfully  neglect  to  produce  to  the  said  com- 
missioners or  any  such  officer,  on  demand,  any  books,  papers,  or  documents  in 
the  possession  or  control  of  such  company,  every  such  company  shall  for  every 
such  refusal  or  neglect  forfeit  to  her  Majesty  the  sum  of  twenty  pounds,  and  a 
further  sum  of  five  pounds  for  every  day  during  which  such  refusal  or  wilful 
neglect  shall  be  continued. 

XV.  And  be  it  enacted.  That  upon  proof  to  the  satisfaction  of  the  said  com- 
missioners that  such  notice  has  been  duly  given,  and  after  the  expiration  of  the 
time  therein  appointed  for  bringing  objections  before  the  said  commissioners. 
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and  after  considering  all  the  objections,  if  any,  brought  before  them,  the  said 
commissioners  may,  if  they  think  fit,  and  upon  such  terms  and  conditions  as  they 
think  fit,  by  warrant  under  their  seal,  and  signed  by  two  or  more  of  the  said 
commissioners,  authorize  the  abandonment  of  the  railway  or  portion  of  raUway 
described  in  such  warrant. 

XVI.  Provided  always,  and  be  it  enacted.  That  in  considering  the  objections 
which  may  be  made  by  any  of  the  shareholders  of  any  railway  company  to  the 
proposed  abandonment  of  a  part  only  of  the  railway  of  such  company,  and  in 
determining  the  terms  and  conditions  on  which  the  said  commissioners  may 
think  fit  to  authorize  any  such  partial  abandonment,  the  said  commissioners  shall 
have  regard  to  the  local  situation  of  the  lands  and  residences  of  the  shareholders 
so  objecting  with  reference  to  the  portion  of  railway  proposed  to  be  abandoned  ; 
and  in  the  case  of  any  such  shareholders  being  original  subscribers  to  the  under- 
taking, and  not  being  solicitors,  agents,  or  engineers  employed  in  promoting  the 
same,  and  whose  places  of  residence  or  lands  are  adjoining  or  near  the  line  of 
the  portion  of  railway  so  proposed  to  be  abandoned,  it  shall  be  lawful  for  the 
said  commissioners,  if  they  think  fit  so  to  do,  in  any  direction  which  (under  the 
provision  hereinafter  contained)  they  may  give  for  reducing  the  capital  of  the 
company  authorized  to  construct  such  railway,  to  provide,  at  the  request  of  any 
such  last-mentioned  shareholders,  that  the  nominal  amount  of  the  shares  held  by 
them  in  such  company  may  be  reduced  to  the  amount  then  already  paid  up  by 
them  respectively,  or  to  such,  other  extent  as  the  said  commissioners  may  think 
fit  to  order  in  that  behalf,  or  the  said  commissioners  may,  at  the  like  request, 
direct  any  such  shares  to  be  cancelled,  and  a  part  of  the  monies  that  may  have 
been  paid  up  in  respect  of  such  shares,  bearhig  such,  proportion  to  the  whole  as 
the  said  commissioners  having  regard  to  all  the  circumstances  of  the  case  shall 
think  fit  to  determine,  to  be  repaid  to  such  shareholders. 

XVII.  And  be  it  enacted.  That  within  one  month  after  the  day  on  which  any 
such  warrant  as  aforesaid  is  granted  by  the  said  commissioners  the  railway  com- 
pany to  which  the  same  applies  shall  cause  notice  thereof  to  be  inserted  in  the 
London,  Edinhurghf  or  Duhlin  Gazette,  according  as  the  railway  or  part  of  rail- 
way mentioned  therein  is  situate  in  England,  Scotland,  or  Ireland,  and  once  in 
each  of  three  successive  weeks  in  some  newspaper  published  or  circulating  in  each 
county  in  which  any  part  of  such  abandoned  railway  is  situate,  and  to  be  affixed 
for  three  successive  Sundays  on  the  principal  outer  door  of  the  church  or  churches 
of  every  parish  in  which  any  such  part  of  such  raUway  is  situate,  and  in  Ireland 
such  notice  shall  also  be  affixed  to  the  Roman  Catholic  chapel,  and  where  there 
shall  be  no  such  church  or  chapel,  on  some  public  or  conspicuous  place  of  such 
parish  ;  and  every  such  notice  shall  require  all  persons  having  any  claims  or 
demands  upon  the  said  company  for  compensation  or  otherwise,  by  reason  of  the 
abandonment  of  railway  authorized  by  such  warrant,  to  transmit  the  statement 
of  such  claims  or  demands  to  the  secretary  of  such  company,  at  the  office  or 
usual  place  of  business  of  the  same  company,  within  four  months  from  the  date 
of  such  warrant. 

XVIII.  And  be  it  enacted,  That,  upon  proof  to  the  satisfaction  of  the  said 
commissioners  that  notice  of  such  warrant  has  been  duly  pubhshed  in  manner 
hereinbefore  required,  the  said  commissioners  shall  certify  the  same  accordingly; 
and  such  certificate  shall  be  received  in  all  courts  of  justice  or  elsewhere  as 
evidence  that  such  notice  was  duly  pubhshed  as  aforesaid. 

XIX.  And  be  it  enacted.  That  after  the  granting  of  any  such  warrant,  and 
the  publication  of  such  notice  thereof  as  aforesaid,  the  company  shall  (subject 
to  the  provisions  hereinafter  contained)  be  released  from  all  hability  to  make, 
maintain,  or  work  the  railway  mentioned  in  such  warrant,  or  the  part  thereof 
thereby  authorized  to  be  abandoned,  or  to  purchase  any  of  the  lands  required 
for  the  making  thereof,  or  to  complete  the  purchase  of  any  such  lands  for  the 
purchase  of  which  notice  may  have  been  given,  or  any  contract  entered  into,  by 
or  on  behalf  of  the  company,  or  to  complete  any  contract  for  or  concerning  the 
making,  maintaining,  or  working  of  the  raQway  so  to  be  abandoned,  or  any  other 
contract  relating  to  the  railway  or  part  of  railway  so  authorized  to  be  abandoned 
which  by  reason  of  such  abandonment  cannot  be  performed  :  Provided  always, 
that  nothing  in  this  Act  contained  shall  extend  to  release  the  company  from  any 
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liability  to  complete  the  purchase  of  any  land  for  the  purchase  of  which  any 
contract  may  have  been  entered  into  by  or  on  behalf  of  the  company,  and  which 
contract  may  have  been  in  part  performed,  or  by  virtue  or  in  pursuance  of  which 
a  specified  sum  or  price  as  the  consideration  for  the  purchase  of  the  lands  thereby 
agreed  to  be  sold  to  or  taken  by  the  company  shall  have  been  fixed  or  ascer- 
tained previously  to  the  passing  of  this  Act,  notwithstanding  the  time  for  the 
completion  of  the  purchase  named  in  such  contract  shall  have  been  subsequently 
extended  by  agreement  or  arrangement  with  the  company. 

XX.  Provided  always,  and  be  it  enacted.  That  in  every  ease  in  which  before 
the  granting  of  any  such  warrant  any  notice  hath  been  given  or  contract  entered 
into  by  or  on  behalf  of  the  company  named  therein  for  purchasing  any  lands 
which  such  company  were  by  the  Acts  relating  thereto  empowered  to  purchase 
for  the  purpose  of  constructiag  the  railway  or  portion  of  railway  so  authorized 
to  be  abandoned,  and  from  which  contract  such  company  would  be  relieved 
under  the  provisions  hereinbefore  contained,  or  where  any  contract  hath  been 
entered  into  for  or  concerning  the  constructing,  maintaining,  or  working  of  the 
railway  or  part  of  railway  so  authorized  to  be  abandoned,  or  any  other  'contract 
relating  thereto,  which  by  reason  of  such  abandonment  cannot  be  performed, 
the  company  shall  make  to  the  owners  or  occupiers  of  and  other  parties  interested 
iu  such  lands,  or  being  parties  to  such  contracts  as  aforesaid,  compensation,  to 
be  determined  by  arbitration  as  hereinafter  mentioned,  for  all  injury  or  damage, 
if  any,  sustained  by  such  owners,  occupiers,  and  other  parties  by  reason  of  such 
purchase  not  being  completed  pursuant  to  such  notice,  or  by  reason  of  such 
contract  not  being  performed. 

XXI.  And  be  it  enacted,  That  where  any  railway  or  part  of  a  railway  so 
authorized  to  be  abandoned  shall  have  been  then  made  or  coromenced,  such 
company  shall  make  to  the  owners  and  occupiers  of  the  lands  adjoining  the  rail- 
way or  part  of  a  railway  so  commenced  or  made,  and  authorized  to  be  aban- 
doned, compensation,  to  be  determined  by  arbitration  as  hereinafter  mentioned, 
for  all  such  injury  or  damage,  if  any,  as  shall  be  sustained  by  such  owners  or 
occupiers  by  reason  of  the  omission  to  make  gates,  passages,  drains,  watercourses, 
bridges,  and  such  other  works,  for  the  acconunodation  of  lands  adjoining  the 
railway,  as  such  company  would  have  been  required  to  make  if  such  railway  had 
not  been  allowed  to  be  abandoned. 

XXII.  And  be  it  enacted,  That  where  the  line  of  any  railway  so  authorized 
to  be  abandoned  shall  have  been  whoUy  or  partially  laid  out,  and  any  road  shall 
have  been  carried  across  such  line  of  railway  by  means  of  a  bridge  or  tunnel  over 
or  under  such  raUwaj-,  which  bridge  or  tunnel  the  company  to  whom  such  rail- 
way belonged  would,  in  case  the  same  had  not  been  abandoned,  have  been  liable 
to  keep  in  repair,  then  in  every  such  case,  except  where  such  bridge  or  tunnel 
shall,  with  the  permission  of  the  said  commissioners,  be  by  such  company  re- 
moved, and  such  road  restored  to  the  like  or  an  equally  convenient  and  good 
state  as  the  same  was  in  before  it  was  interfered  with  by  the  makers  of  such 
railway,  to  the  satisfaction  (in  case  of  difference  between  such  company  and  the 
owner  or  persons  having  the  management  of  such  road)  of  the  Commissioners  of 
Eailways,  such  company  shall  pay  to  the  owner  of  such  road,  if  it  be  a  private 
road,  or  to  the  trustees,  surveyors  of  highways,  or  other  persons  having  the 
management  of  such  road,  if  it  be  a  turnpike  or  other  public  road,  a  sum  of 
money,  to  be  determined  by  arbitration  as  after  mentioned,  in  Heu  and  discharge 
of  their  liability  to  keep  such  bridge  or  tiumel,  and  also  the  roadway  over  the 
same,  in  repair. 

XXIII.  And  be  it  enacted,  That  every  sum  so  to  be  paid  as  last  aforesaid  to 
such  trustees,  surveyors,  or  other  persons  as  aforesaid  shall  be  by  them  forthwith 
paid  over  to  the  treasurer  of  the  coimty  where  the  bridge  or  tunnel  in  respect  of 
which  such  sum  was  paid  is  situate,  and  shall  be  by  him  invested  in  Consolidated 
Bank  Annuities  or  other  public  securities,  and  the  dividends  or  income  thereof 
shall,  until  Parliament  shall  otherwise  provide,  be  applied  in  the  maintenance  of 
the  bridge  or  tunnel  in  respect  whereof  the  same  was  paid,  in  such  manner  as 
the  Justices  in  Quarter  Sessions  having  jurisdiction  where  such  bridge  or  tunnel 
is  situate  shall  order. 

XXIV.  And  be  it  enacted.  That  every  sum  so  to  be  paid  as  last  aforesaid  in 
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Scotland  to  such  trustees  or  other  persons  as  aforesaid  shall  be  by  them  paid 
into  bank,  and  the  interest  to  arise  thereon  shall,  until  Parliament  shall  other- 
wise provide,  be  applied  in  the  maintenance  of  the  bridge  or  tunnel  in  respect 
whereof  the  same  was  paid,  in  such  manner  as  the  Sheriff  of  the  county  in  which 
such  bridge  or  tunnel  is  situate,  in  case  of  any  difficulty  arising,  shall  direct. 

XXV.  And  be  it  enacted.  That  the  amount  of  the  compensation  so  to  be 
made  in  the  several  cases  aforesaid  shall  be  determined,  in  case  of  difference,  by 
arbitration,  in  the  manner  provided  by  the  Railways  Clauses  ConsoUdation  Act, 
1845,  or  the  Railways  Clauses  Consolidation  Act,  Scotland,  1845,  as  the  case 
may  require,  and  for  that  purpose  all  the  clauses  of  the  said  Railways  Clauses 
Consohdation  Acts  with  respect  to  the  settlement  of  disputes  by  arbitration  shall 
be  deemed  to  be  incorporated  with  this  Act :  Provided  always,  that  no  such 
railway  company  shall  be  liable  to  make  any  compensation  in  respect  of  damage 
alleged  to  have  been  sustained  by  reason  of  the  abandonment  of  the  railway  or 
part  of  the  railway,  or  the  non-completion  of  any  contract  of  such  company  in 
any  of  the  cases  aforesaid,  unless  the  claim  for  such  compensation  shall  have 
been  made  within  six  months  after  the  publication  in  the  Oazette  of  the  notice 
of  the  warrant  for  such  abandonment  as  hereinbefore  provided. 

XXVI.  Provided  also,  and  be  it  enacted,  That  the  authority  so  as  aforesaid 
given  for  abandoning  the  making  of  any  such  railway  or  part  of  a  railway  shall 
not  prejudice  or  affect  the  right  of  the  owner  or  occupier  of  any  lands  to  receive 
from  such  company  compensation  for  any  damage  that  may  have  been  occasioned 
by  the  entry  of  such  company  upon  such  lands,  for  the  purpose  of  surveying  and 
taking  levels,  and  of  probing  or  boring  to  ascertain  the  natiu'e  of  the  soil,  or  of 
setting  out  the  line  of  the  railway,  pursuant  to  the  provisions  for  that  purpose  in 
the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Lands  Clauses  Consohdation 
Act  (Scotland),  1845,  contained. 

XXVII.  And  be  it  enacted.  That  all  the  lands  acquired  by  such  company 
for  the  purposes  of  the  railway  or  part  of  railway  so  authorized  to  be  abandoned 
shall  be  sold  by  such  company  within  the  time  limited  or  prescribed  for  that 
purpose  in  the  warrant  authorizing  the  abandonment  of  such  railway,  and  if  no 
time  be  therein  prescribed  for  that  purpose,  then  within  two  years  from  the  date 
of  such  warrant,  in  the  manner  prescribed  by  the  said  Lands  Clauses  Consohda- 
tion Acts  with  respect  to  the  sale  of  superfluous  lands  ;  and  for  that  purpose  all 
the  clauses  of  the  said  last-mentioned  Acts  with  respect  to  the  lands  acquired  by. 
the  promoters  of  the  undertaking  under  the  provisions  of  their  special  Act,  but 
which  are  not  required  for  the  purposes  thereof,  shall  be  deemed  to  be  incorpo- 
rated with  this  Act :  Provided  always,  that  the  offer  to  be  made  by  the  railway 
company  pursuant  to  the  said  Acts  to  sell  such  lands  to  the  person  entitled  to 
the  lands  from  which  the  same  were  severed  shall  be  made  at  a  price  or  sum  not 
greater  than  the  price  or  sum  at  which  such  lands  were  purchased  by  such 
company. 

XXVIII.  And  be  it  enacted,  That  when  the  said  Commissioners  of  Railways, 
by  any  such  warrant  as  aforesaid,  authorize  the  abandonment  of  a  part  only  of 
the  railway  of  any  railway  company,  they  may,  if  they  think  fit,  require  that 
the  capital  authorized  to  be  raised  by  such  company  in  respect  of  such  railway 
shall  be  reduced  to  such  extent  and  in  such  manner  as  the  said  commissioners 
think  fit,  and  so  that  such  reduction  do  not  bear  a  greater  proportion  to  the 
whole  capital  so  authorized  to  be  raised  than  the  cost  of  the  part  of  the  railway 
so  authorized  to  be  abandoned  would  have  borne  to  the  cost  of  the  whole  rail- 
way ;  and  they  may  also,  if  they  think  fit,  in  like  manner  reduce  the  amount 
which  such  company  are  authorized  to  borrow  on  mortgage  or  bond,  and  every 
such  reduction  shall  be  expressed  in  the  said  warrant ;  and  in  every  such  case 
the  capital  of  such  company,  and  their  power  of  borrowing  money,  shall  be 
reduced  and  hmited  in  conformity  with  the  directions  for  that  purpose  contained 
in  such  warrant ;  and  such  company  shall  have  all  the  same  powers  for  enforc- 
ing the  payment  of  calls  in  respect  of  the  shares  in  the  capital  when  reduced  in 
the  manner  required  by  the  said  commissioners,  and  for  enforcing  the  forfeiture 
of  any  such  shares  in  default  of  payment  of  such  calls,  as  such  company  would 
have  had  in  respect  of  the  original  capital  of  such  company  if  this  Act  had  not 
been  passed :  Provided  always,  that  nothing  hereia  contained  shall  authorize  the 
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said  company  to  reduce  or  interfere  with  any  amotmt  of  capital  paid  up  or  called 
for  before  the  eleventh  day  of  February  one  thousand  eight  hundred  and  fifty, 
and  entitled  to  any  preferential  or  guaranteed  dividend  or  interest. 

XXIX.  And  be  it  enacted.  That  after  the  granting  of  any  such  warrant  as 
aforesaid  for  the  abandonment  of  the  whole  railway  of  any  railway  company  the 
powers  of  such  company  for  the  construction,  maiatenance,  and  management  of 
such  railway  shall  cease,  and  such  company  shaJl  continue  to  exist  only  for  the 
purpose  of  winding  up  their  affairs,  and  they  shall  accordingly,  subject  to  the 
provisions  herein  contained  with  respect  to  the  sale  of  lands  acquired  by  such 
company  for  the  ptirposesof  their  railway,  proceed  with  all  convenient  speed  to 
collect  and  to  convert  iato  money  all  their  property  and  effects,  and  shall  ia  the 
first  place  pay  and  satisfy  all  their  debts  and  habihties,  and  after  fuU  payment 
and  satisfaction  thereof  shall  distribute  the  surplus  funds  among  the  shareholders 
of  the  company  in  proportion  to  their  shares  and  iaterest  therein,  and  for  the 
purposes  aforesaid  all  the  powers  of  such  company  shall  continue  in  full  force 
and  effect ;  and  when  and  so  soon  as  the  same  shall  have  been  f uUy  accomplished 
such  company  shall  be  dissolved,  and  cease  to  exist. 

XXX.  And  be  it  enacted.  That,  notwithstanding  the  provision  in  the 
Joint-stock  Companies  Winding-up  Amendment  Act,  1849,  excepting  railway 
companies  incorporated  by  Act  of  ParUament  from  the  application  of  the  Joint- 
stock*  Companies  Winding-up  Act,  1848,  the  said  two  several  Acts  shall  never- 
theless apply  to  any  railway  company  incorporated  by  Act  of  Parhament  in 
respect  of  which  an  order  may  have  been  made  by  the  Court  of  Chancery  for 
winding  up  the  affairs  of  such  company  previous  to  the  passing  of  the  said  Joint- 
stock  Companies  Winding-up  Amendment  Act,  1849,  and  the  proceedings  for 
winding  up  the  same  shall  proceed  and  be  carried  on  under  the  said  .Joint-stock 
Companies  Winding-up  Act,  1848,  and  the  said  Joint-stock  Companies  Wind- 
ing-up Amendment  Act,  1849,  or  either  of  them. 

XXXI.  And  be  it  enacted,  That  where  any  such  warrant  as  aforesaid  shall 
have  been  granted  for  the  abandonment  of  the  whole  railway  of  any  railway 
company  in  England  or  Ireland,  any  shareholder  of  such  company  may  present 
a  petition  under  the  Joint-stock  Companies  Winding-up  Act,  1848,  or  any  Act 
for  the  amendment  of  such  Act,  for  the  winding  up  of  the  affairs  of  such  com- 
pany under  the  said  Act,  and  for  that  purpose  the  railway  company  whose  rail- 
way is  so  authorized  to  be  abandoned  shall,  if  the  Court  shall  think  fit  so  to  order, 
(notwithstanding  anything  to  the  contrary  thereof  in  the  said  Joint-stock  Com- 
panies Winding-up  Act,  or  in  the  Joint-stock  Companies  Winding-up  Amendment 
Act,  1849,)  be  deemed  to  be  a  company  to  which  the  said  Act  applies. 

XXXII.  And  be  it  enacted,  That  where  any  such  warrant  as  aforesaid  shall 
have  been  granted  for  the  abandonment  of  the  whole  railway  of  any  railway 
company  in  Scotland,  any  shareholder  of  such  company  may  present  a  petition 
to  the  Court  of  Session,  praying  the  said  Court  to  sequestrate  such  company,  and 
it  shaU  thereupon  be  lawful  for  the  said  Court  to  issue  a  dehverance  awarding 
sequestration  of  such  company,  and  to  appoint  a  factor,  who  shall  take  posses- 
sion of  and  recover  the  estate  of  such  company,  and  reahze  and  manage  the 
same,  for  the  purposes  of  this  Act,  and  for  winding  up  and  distributing  the  same 
with  due  regard  to  the  rights  and  interests  of  the  creditors  and  sharteholders,  and 
of  all  others  concerned  therein. 

XXXIII.  And  be  it  enacted.  That  it  shall  be  competent  to  the  said  Court  to 
establish,  by  Acts  of  Sederunt  to  be  passed  by  them,  all  such  rules  and  regula- 
tions as  may  be  necessary  in  relation  to  the  summary  statement,  discussion,  and 
adjudication  of  all  claims  at  the  instance  of  creditors,  shareholders,  and  other 
parties  against  such  company,  and  by  such  rules  and  negulations  to  apply,  as  far 
as  may  be  practicable  and  expedient,  towards  the  purposes  of  this  Act,  the  pro- 
visions of  an  Act  passed  in  the  session  of  Parhament  holden  in  the  second  and 
third  years  of  the  reign  of  her  present  Majesty,  intituled  An  Act  for  regulating 
the  Sequestration  of  the  Estates  of  Bankrupts  in  Scotland;  and  it  shall  be  com- 
petent to  the  said  Court  so  also  to  establish  all  such  other  rules  and  regulations 
as  may  be  necessary  for  carrying  fully  into  effect  the  pm-poses  of  this  Act. 

XXXIV.  And  be  it  enacted.  That  in  the  event  of  the  affairs  of  any  such 
company  being  wound  up  under  any  such  petition,  the  compensation  herein- 
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before  directed  to  be  given  to  the  owners  and  occupiers  of  lands  and  others  in 
respect  of  the  damage  sustained  by  them  by  reason  of  such  abandonment  in  the 
cases  hereinbefore  mentioned,  or  by  reason  of  the  non-completion  of  any  such 
contract  as  aforesaid,  or  otherwise,  shall  be  deemed  a  demand  claimed  from,  and 
when  ascertained  in  the  manner  provided  by  this  Act  a  debt  due  from,  such 
company,  and  the  party  by  whom  such  compensation  is  claimed  shall  be  deemed 
a  '  creditor,'  in  England  or  Ireland,  within  the  provisions  of  the  said  Joint-stock 
Companies  Winding-up  Act,  or,  in  Scotland,  within  the  provisions  of  the  said 
recited  Act  of  the  second  and  third  years  of  the  reign  of  her  present  Majesty  ; 
and  in  case  any  lands  purchased  by  such  railway  company  shall  be  sold  by 
the  official  manager  under  the  said  Act,  they  shall  be  sold  in  the  manner  and 
subject  to  the  provisions  contained  in  this  Act. 

XXXV.  Provided  always,  and  be  it  enacted.  That  this  Act,  or  any  proceed- 
ing thereunder,  shaU  not  prejudice  or  affect  any  action  or  suit  or  other  proceed- 
ing at  law  or  in  equity  commenced  before  the  eleventh  day  of  February  one 
thousand  eight  hundred  and  fifty,  or  any  action  or  suit  brought  in  connection 
with  and  during  the  dependence  of  and  involving  the  same  matter  with  such 
action  or  suit,  nor  any  action,  suit,  or  other  proceeding  against  a  company  which 
shall  not  have  obtained  a  warrant  authorizing  the  abandonment  of  the  railway  or 
part  of  a  railway  in  respect  of  which  such  action,  suit,  or  other  proceeding  shall 
be  instituted,  unless  such  company  shall,  within  three  days  after  notice  for  that 
purpose  from  the  party  suing  them,  give  such  party  notice  of  their  iatention  to 
apply  for  such  warrant,  and  shall  obtain  the  same,  and  serve  notice  thereof  on 
such  party  within  three  calendar  months  thereafter,  but  all  such  actions  and 
suits  and  other  proceedings  shall  be  proceeded  with,  and  judgments  recovered, 
and  rules,  orders,  and  decrees  made  therein  shall  be  enforced,  as  if  this  Act  had 
not  been  passed,  save  only  that  the  same,  after  notice  given  by  the  company  of 
their  intention  to  abandon  as  aforesaid,  shall  be  suspended  for  three  calendar 

.  months,  if  the  warrant  be  refused,  or  be  not  obtained  within  that  time. 

XXXVI.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  Act  con- 
tained shall  extend  or  be  construed  to  extend  to  authorize  the  abandonment  by 
any  company  of  any  railway  or  portion  of  a  railway,  or  other  works,  which  such 
company  has  agreed  under  its  corporate  seal  to  make  and  construct,  according 
to  any  agreement  entered  into  either  with  any  individual  or  with  any  other 
company,  unless  such  individual  or  company  shall  consent  in  writing  to  such 
abandonment. 

XXXVII.  And  be  it  enacted,  That  in  each  case  in  which  the  said  commis- 
sioners authorize  the  abandonment  of  the  whole  or  a  portion  of  a  railway,  they 
shaU,  within  ten  days  after  issuing  their  warrant  for  that  purpose,  if  Parliament 
be  then  sitting,  or  if  not,  then  as  soon  thereafter  as  Parliament  meets,  lay  before 
both  Houses  of  Parliament  a  copy  of  every  such  warrant,  accompanied  by  such 
report  and  observations  as  shall  in  the  judgment  of  such  commissioners  set  forth 
and  explain  the  reasons  for  their  award  and  warrant  in  every  such  case  as 
aforesaid. 

XXXVIII.  And  be  it  enacted,  That  the  following  words  and  expressions  in 
this  Act  shall  have  the  meanings  hereby  assigned  to  them,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction  ;  (that  is  to  say,) 

Words  importing  the  singular  nvunber  only  shall  include  the  plural  munber, 

and  words  importing  the  plural  number  only  shall  include  also  the  singular 

number : 
Words  importing  the  masculine  gender  shall  extend  to  females  : 
The  word  '  person '  shall  include  body  corporate : 

The  word  '  lands '  shall  include  messuages,  tenements,  and  hereditaments : 
The  word  '  railway '  shall  include  aU  works,  buUdings,  and  undertakings 

authorized  to  be  constructed  or  carried  on  in  connection  with  the  raEway 

or  belonging  thereto : 
The  word  '  shares '  shall  include  stock  : 
The  word  '  month '  shall  mean  calendar  month. 

XXXIX.  And  be  it  enacted.  That  in'  citing  this  Act  in  other  Acts  of  Par- 
liament, and  in  legal  and  other  instruments  and  proceedings,  it  shall  be  sufficient 
to  use  the  expression  '  The  Abandonment  of  Railways  Act,  1850.' 

3  U 


ing  up  land- 
owners are  to 
be  deemed 
creditors  in 
respect  of  the 
compensation 
given  by  this 
Act. 


Act  not  to 
affect  actions 
or  suits  com- 
menced before 
11th  Feb.  1850. 


Nothing 
herein  to 
authorize 
abandonment 
of  any  railway 
agreed  to  be 
constnicted, 
without  con- 
sent. 

Commissioners 
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14  AND  15  VICT.  c.  49. 


Act  may  be  XL.  And  be  it  enacted,  That  this  Act  may  be  amended  or  repealed  by  any 

amended,  etc.     Act  to  be  passed  in  the  present  session  of  Parliament. 

SCHEDULE  referred  to  by  the  foregoing  Act. 


(10 
Name  of  Railway. 


(10 

Name  of  Shareholder. 


(10 

No.  and  Amount 

of  Shares  or  Stock 

held  hy  him. 


(20 

Whether  assenting 
or  dissenting. 


(1.)  The  secretary  mil  insert  these  particulars. 

(2.)  In  this  column  the  shareholder  wiU.  "write  the  word  '  assenting '  or  '  dis- 
senting,' as  the  case  may  be,,  and  sign  his  name  thereunder. 


11  &  12  Vict. 
c.  129. 


Becited  Act 


Where  works 
proposed  on 
tidal  lauds. 
Admiralty  may 
require  state- 
ments, etc. 


Admiralty 
may  appoint 
inspectors. 


Inspectors 
may  summon 
witnesses  and 
examine  them 
upon  oath. 


14  AND  15  Vict.  c.  49. — An  Act  to  repeal  an  Act  of  the  Eleventh  and  Twelfth 
Years  of  her  present  Majesty,  for  making  preliminary  Inquiries  in  certain 
Cases  of  Applications  for  Local  Acts,  and  to  make  other  Provisions  in  lieu 
thereof. — [1st  August  1851.] 

Whereas  an  Act  was  passed  in  the  session  of  Parliament  holden  in  the  eleventh 
and  twelfth  years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 
twenty-nine  :  And  whereas  it  is  expedient  to  repeal  the  said  Act,  and  to  make  _ 
other  provisions  in  lieu  thereof  :  Be  it  therefore  enacted  by  the  Queen's  most ' 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same, 

I.  That  ill  respect  of  aU  future  applications  to  Parliament  for  local  Acts  the 
said  recited  Act  shall  be  and  the  same  is  hereby  repealed. 

II.  Whenever  apphcation  shall  be  made  to  Parhament  for  a  bill  whereby 
power  is  sought  to  construct  any  works  on  the  shore  of  the  sea,  or  of  any  creek, 
bay,  arm  of  the  sea,  or  navigable  river  communicating  therewith,  or  to  construct 
any  bridge,  viaduct,  or  other  work  across  any  creek,  bay,  arm  of  the  sea,  or 
navigable  river,  or  to  construct  any  work  affecting  the  navigation  of  any 
harbour,  port,  tidal  water,  or  navigable  river,  it  shall  be  lawfiS  for  the  Lord 
High  Admifal,  or  for  the  Lords  Commissioners  for  executing  the  Office  of  Lord 
High  Admiral,  to  require  the  promoters  of  such  bill  to  deposit  at  the  Office  of 
the  Admiralty,  in  addition  to  the  plans,  sections,  or  other  documents  which  may 
have  been  deposited  at  such  office  in  comphance  with  the  standing  orders  of 
either  House  of  Parliament,  aU  such  statements  and  other  documents  as  the  said 
Lord  High  Admiral  or  Lords  Commissioners  shall  deem  necessary  to  explain  the 
objects  of  the  intended  apphcation  to  Parliament,  and  the  proposed  interference 
with  such  tidal  lands  or  navigation,  as  the  case  njay  be. 

III.  It  shall  be  lawful  for  the  said  Lord  High  Admiral  or  Lords  Commis- 
sioners, if  they  shall  consider  the  same  necessary  or  expedient,  but  not  otherwise, 
to  appoint  a  competent  person  or  persons  to  be  an  inspector  or  inspectors,  for 
the  purpose  of  inquiring,  in  such  manner  and  at  such  time  and  place  as  they 
shall  direct,  into  aU  such  matters  as  they  shall  deem  necessary  to  enable  them 
to  report  to  Parliament  their  opinion  upon  every  such  biU  touching  the  jurisdic- 
tion or  authority  of  the  Lord  High  Admiral. 

IV.  For  the  purposes  of  such  inquiry  the  said  inspector  or  inspectors  may, 
by  summons  under  his  or  their  hands,  summon  before  him  or  them  any  person 
having  the  custody  of  any  map,  survey,  or  book  made  or  kept  in  pursuance  of 
any  Act  of  Parliament,  to  produce  such  map,  survey,  or  book  for  his  or  their 
inspection,  and  the  said  inspector  or  inspectors  may  summon,  in  manner  afore- 
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said,  any  other  person  whose  evidence  shall,  in  the  judgment  of  the  said  inspector 
or  inspectors,  be  material  to  his  or  their  iaquiries,  and  pay  or  allow  to  every 
such  person  so  summoned  by  him  or  them  the  reasonable  charges  of  his  attend- 
ance ;  and  the  said  inspector  or  inspectors  shall  also  have  power  to  administer 
an  oath  to  aU  persons  who  may  be  examined  by  him  or  them  touching  the  pre- 
mises. 

V.  Any  person,  being  summoned  by  such  mspector  or  inspectors,  who,  after 
the  dehvery  to  him  of  such  summons  as  aforesaid,  or  of  a  copy  thereof,  shall 
wilfully  neglect  or  refuse  to  attend  in  pursuance  of  such  summons,  or  to  produce 
such  maps,  surveys,  books,  or  other  documents  as  he  may  be  required  to  produce 
under  the  provisions  hereinbefore  contained,  or  to  answer  upon  oath  or  other- 
wise such  questions  as  may  be  put  to  him  by  such  inspector  or  inspectors  under 
the  powers  herein  contained,  shall  be  liable  to  forfeit  and  pay  a  penalty  not 
exceeding  five  pounds,  which  may  be  recovered  before  any  two  or  more  Justices 
having  jurisdiction  within  the  town,  district,  or  place  wherein  such  inquiry  shall 
be  held ;  and  on  conviction  of  the  offender,  and  in  default  of  payment  of  any 
such  penalty,  such  Justices  shall  be  empowered  and  required  to  cause  the  same 
to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  offender,  by 
warrant  under  their  hands  and  seals ;  and  such  penalty  shall  be  paid  to  the 
treasurer  of  the  county  within  which  such  conviction  shall  take  place  in  aid  of 
the  county  rate  ;  provided  that  no  person,  other  than  the  promoters  of  the  pro- 
posed Act,  or  their  agents,  shall  be  required  to  attend  in  obedience  to  any 
summons,  unless  the  reasonable  charges  of  his  attendance  be  paid  or  tendered 
to  him,  nor  to  travel  in  obedience  thereto  more  than  ten  miles  from  his  usual 
place  of  abode. 

VI.  Before  instituting  any  such  inquiry  the  said  Lord  High  Admiral  or 
Lords  Commissioners  may,  if  they  think  fit,  require  and  take  such  security  for 
the  payment  of  the  whole  or  any  part  of  the  costs,  charges,  and  expenses  to  be 
incurred  by  them  in  respect  of  such  inquiry  (including  the  remuneration  of  the 
inspectors)  as  to  them  shall  seem  fit ;  and  whenever  any  such  security  is  given, 
the  costs,  charges,  and  expenses  in  respect  whereof  it  is  given  shall,  to  such 
amount  as  shall  be  certified  by  the  said  Lord  High  Admiral  or  Lords  Commis- 
sioners (not  exceeding  the  extent  or  amount  of  such  security),  be  a  debt  due  to 
her  Majesty  from  the  person  or  persons  respectively  by  whom  the  same  is  entered 
into. 

VII.  The  persons  whose  names  shall  be  subscribed  to  the  petition  for  any 
private  biU  shall  be  deemed  to  be  promoters  of  such  biU  for  aU  the  purposes  of 
this  Act,  notwithstanding  the  persons  subscribing  such  petition  shall  have  signed 
for  or  on  behalf  of  any  other  party. 

VIII.  In  citing  this  Act  in  other  Acts  of  ParHament,  and  in  legal  and  other 
instruments,' it  shall  be  sufficient  to  use  the  expression  '  The  Preliminary  In- 
quiries Act,  1851.', 


Penalty  for 
non-attend- 
ance or  refus- 
ing to  answer 
questions. 


Admiralty  may 
take  security 
for  payment 
of  expenses 
of  inquiry. 


Petitioners  for 
private  bill  to 
be  deemed  the 
promoters. 

Form  of  citing 
the  Act. 


14  AND  15  Vict.  c.  64. — An  Act  to  repeal  the  Act  for  constituting  Commissioners 
of  Railways. — [7th  August  1851.] 

"Whereas  an  Act  was  passed  in  the  session  holden  in  the  ninth  and  tenth  years 
of  her  Majesty  (chapter  one  hundred  and  five),  for  constituting  Commissioners 
of  Railways :  And  whereas  it  is  expedient  that  the  said  Act  should  be  repealed, 
and  provision  be  made  for  the  exercise  and  performance  of  the  powers  and 
duties  which  since  the  passing  of  the  said  Act  have  been  vested  in  or  imposed 
on  the  said  commissioners:  Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  From  and  after  the  tenth  of  October  one  thousand  eight  hundred  and 
fifty-one  the  said  Act  shall  be  repealed,  and  aU  powers,  rights,  authorities,  and 
duties  vested  in  or  exercised  or  performed  by  the  Commissioners  of  Railways 
under  any  Act  passed  since  the  passing  of  the  said  recited  Act,  or  which  may  be 
passed  during  the  present  session  of  Parliament,  shall  be  transferred  to  and  vested 
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17  AND  18  VICT.  c.  31. 


under  subse- 
quent Acts 
transferred 
to  Board  of 
Trade. 


Power  to  con- 
tinue officers 
appointed  by 
Commissioners 
of  Railways. 


Appointments, 
orders,  etc.,  of 
the  Board  of 
Trade  how  to 
be  signified. 


in  and  performed  by  the  Lords  of  the  Committee  of  her  Majesty's  Privy  Council 
for  Trade  and  Foreign  Plantations  as  if  they  had  been  named  in  such  Acta 
instead  of  the  said  commissioners ;  and  all  proceedings  pending  before  the  said 
commissioners  on  the  said  tenth  of  October,  or  carried  on  under  their  authority, 
shall  be  continued  and  carried  on  by  and  before  the  Lords  of  the  said  Com- 
mittee, who  shall  have,  exercise,  and  perform  the  same  powers,  rights,  authori- 
ties, and  duties  in  respect  of  all  such  proceedings  as  might  have  been  exercised 
or  performed  by  such  commissioners  in  case  this  Act  had  not  been  passed. 

II.  It  shall  be  lawful  for  the  Lords  of  the  said  Committee,  with  the  approval 
of  the  Commissioners  of  her  Majesty's  Treasury,  to  continue,  for  the  transaction 
of  the  business  transferred  to  the  Lords  of  the  said  Committee  under  this  Act, 
all  or  any  of  the  officers  and  servants  appointed  by  the  said  Comtmissioners  of 
Railways,  and  from  time  to  time,  with  such  approval,  to  remove  such  officers 
and  servants,  or  any  of  them. 

III.  Where  by  any  Act  relating  to  railways  or  to  any  railway  the  Commis- 
sioners of  Eaflways  or  the  Lords  of  the  said  Committee  are  empowered  or 
required  to  make  or  issue  any  appointment,  authority,  determination,  order, 
requisition,  regulation,  certificate,  or  notice,  or  to  do  any  other  act,  the  Lords 
of  the  said  Committee  may,  after  the  said  tenth  of  October,  signify  such  appoint- 
ment, authority,  determination,  order,  requisition,  regulation,  certificate,  notice, 
or  other  act  by  a  written  or  printed  document,  signed  by  one  of  the  joint 
secretaries  of  the  Lords  of  the  said  Committee,  or  by  some  assistant  secretary, 
or  other  officer  appointed  by  them  to  sign  documents  relating  to  railways  ;  and 
every  appointment,  authority,  determination,  order,  requisition,  regulation, 
certiilcate,  notice,  or  other  act  signified  by  a  written  or  printed  document, 
purporting  to  be  so  signed  as  aforesaid,  shall  be  deemed  to  have  been  duly  made, 
issued,  or  done  by  the  Lords  of  the  said  Committee  ;  and  every  such  document 
shall  be  received  in  evidence  in  all  courts  and  before  all  Justices  and  others, 
without  proof  of  the  authority  or  signature  of  such  secretary  or  other  officer,  or 
other  proof  whatsoever,  until  it  be  shown  that  such  document  was  not  signed  by 
the  authority  of  the  Lords  of  the  said  Committee. 


17  AND  18  Vict.  c.  31. — An  Act  for  the  better  Regulation  of  the  Traffic  on 
Railways  and  Canals. — [10(/i  July  1854-.] 

Whekeas  it  is  expedient  to  make  better  provision  for  regulating  the  traffic  on 
railways  and  canals  :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

'  Board  of  I.   In  the  construction  of  this  Act  '  the  Board  of  Trade '  shall  mean  the 

Trade :'  Lords  of  the  Committee  of  her  Majesty's  Privy  Council  for  Trade  and 

Foreign  Plantations : 

'traffic:'  The  word  '  traffic '  shall  include  not  only  passengers,  and  their  luggage,  and 

goods,  animals,  and  other  things  conveyed  by  any  railway  company  or 
canal  company,  or  railway  and  canal  company,  but  also  carriages,  wag- 
gons, trucks,  boats,  and  vehicles  of  every  description  adapted  for  running 
or  passing  on  the  railway  or  canal  of  any  such  company : 

'  railway :'  The  word  '  railway '  shall  include  every  station  of  or  belonging  to  such  rail- 

way used  for  the  piuposes  of  pubUc  traffic  :  and 

'canal:'  The  word  'canal'  shall  include  any  navigation  whereon  tolls  are  levied  by 

authority  of  Parliament,  and  also  the  wharves  and  landing-places  of  and 
belonging  to  such  canal  or  navigation,  and  used  for  the  purposes  of  public 
traffic  : 

'company:'  The  expression  '  railway  company,'  'canal  company,' or  ' railway  and  canal 

company,'  shall  include  any  person  being  the  owner  or  lessee  of  or  any 
contractor  working  any  railway  or  canal  or  navigation  constructed  or 
carried  on  under  the  powers  of  any  Act  of  Parliament : 

'stations:'  A  station,  termmus,  or  wharf  shall  be  deemed  to  be  near  another  station, 

terminus,  or  wharf  when  the  distance  between  such  stations,  termini,  or 
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■wharves  shall  not  exceed  one  mile,  such  stations  not  being  situate  within 
five  miles  from  St  Paul's  Church,  in  London. 

II.  Every  railway  company,  canal  company,  and  railway  and  canal  company, 
shall,  according  to  their  respective  powers,  aiiord  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic  upon  and  from  the  several 
railways  and  canals  belonging  to  or  worked  by  such  companies  respectively,  and 
for  the  return  of  carriages,  trucks,  boats,  and  other  vehicles,  and  no  such  com- 
pany shall  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to 
or  in  favour  of  any  particular  person  or  company,  or  any  particular  description 
of  trafiic,  in  any  respect  whatsoever,  nor  shall  any  such  company  subject  any 
particular  person  or  company,  or  any  particular  description  of  traffic,  to  any 
undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever ; 
and  every  railway  company  and  canal  company  and  railway  and  canal  company 
having  or  working  railways  or  canals  which  form  part  of  a  continuous  line  of 
railway  or  canal  or  railway  and  canal  communication,  or  which  have  the  ter- 
minus, station,  or  wharf  of  the  one  near  the  terminus,  station,  or  wharf  of  the 
other,  shall  afford  all  due  and  reasonable  facilities  for  receiving  and  forwarding 
all  the  traffic  arriving  by  one  of  such  railways  or  canals  by  the  other,  without 
any  unreasonable  delay,  and  without  any  such  preference  or  advantage,  or  pre- 
judice or  disadvantage,  as  aforesaid,  and  so  that  no  obstruction  may  be  offered 
to  the  pubhc  desirous  of  using  such  railways  or  canals  or  railways  and  canals  as 
a  continuous  line  of  communication,  and  so  that  aU  reasonable  accommodation 
may,  by  means  of  the  railways  and  canals  of  the  several  companies,  be  at  all 
times  afforded  to  the  pubhc  in  that  behalf. 

III.  It  shall  be  lawful  for  any  company  or  person  complaining  against  any 
such  companies  or  company  of  anything  done,  or  of  any  omission  made  in  viola- 
tion or  contravention  of  this  Act,  to  apply  in  a  smnmary  way,  by  motion  or 
summons,  in  England,  to  her  Majesty's  Court  of  Common  Pleas  at  Westminster, 
or  in  Ireland  to  any  of  her  Majesty's  Superior  Courts  in  Dublin,  or  in  Scotland 
to  the  Court  of  Session  in  Scotland,  as  the  case  may  be,  or  to  any  judge  of  any 
such  Court;  and,  upon  the  certificate  to  her  Majesty's  Attorney- General  in 
England  or  Ireland,  or  her  Majesty's  Lord  Advocate  in  Scotland,  of  the  Board 
of  Trade  alleging  any  such  violation  or  contravention  of  this  Act  by  any  such 
companies  or  company,  it  shall  also  be  lawful  for  the  said  Attorney-General  or 
Lord  Advocate  to  apply  in  hke  manner  to  any  such  Court  or  judge,  and  in 
either  of  such  cases  it  shall  be  lawful  for  such  Court  or  judge  to  hear  and  deter- 
mine the  matter  of  such  complaint;  and  for  that  purpose,  if  such  Court  or  judge 
shall  think  fit,  to  direct  and  prosecute,  in  such  mode  and  by  such  engineers, 
barristers,  or  other  persons  as  they  shall  think  proper,  all  such  inquiries  as  may 
be  deemed  necessary  to  enable  such  Court  or  judge  to  form  a  just  judgment  on 
the  matter  of  such  complaint ;  and  if  it  be  made  to  appear  to  such  Court  or 
judge  on  such  hearing,  or  on  the  report  of  any  such  person,  that  anything  has 
been  done  or  omission  made,  in  violation  or  contravention  of  this  Act,  by  such 
company  or  companies,  it  shall  be  lawful  for  such  Court  or  judge  to  issue  a  writ 
of  injimction  or  interdict,  restraining  such  company  or  companies  from  further 
continuing  such  violation  or  contravention  of  this  Act,  and  enjoining  obedience 
to  the  same  ;  and  in  case  of  disobedience  of  any  such  writ  of  injunction  or  inter- 
dict it  shall  be  lawful  for  such  Court  or  judge  to  order  that  a  writ  or  writs  of 
attachment,  or  any  other  process  of  such  Court  incident  or  applicable  to  writs  of 
injunction  or  interdict,  shall  issue  against  any  one  or  more  of  the  directors  of 
any  company,  or  against  any  owner,  lessee,  contractor,  or  other  person  failing  to 
obey  such  writ  of  injunction  or  interdict ;  and  such  Court  or  judge  may  also,  if 
they  or  he  shall  think  fit,  make  an  order  directing  the  payment  by  any  one  or 
more  of  such  companies  of  such  sum  of  money  as  such  Court  or  judge  shall 
determine,  not  exceeding  for  each  company  the  sum  of  two  hundred  pounds  for 
every  day,  after  a  day  to  be  named  in  the  order,  that  such  company  or  com- 
panies shall  fail  to  obey  such  injunction  or  interdict ;  and  such  monies  shall  be 
payable  as  the  Court  or  judge  may  direct,  either  to  the  party  complaining,  or 
into  Court  to  abide  the  ultimate  decision  of  the  Court,  or  to  her  Majesty,  and 
payment  thereof  may,  without  prejudice  to  any  other  mode  of  recovering  the 
same,  be  enforced  by  attachment  or  order  in  the  nature  of  a  writ  of  execution. 
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in  like  maimer  as  if  the  same  had  been  recovered  by  decree  or  judgment  in  any- 
superior  court  at  Westminster  or  Dublin,  in  England  or  Ireland,  and  in  Scot- 
land by  such  diligence  as  is  competent  on  an  extracted  decree  of  the  Court  of 
Session ;  and  in  any  such  proceeding  as  aforesaid,  such  Court  or  judge  may 
ordur  and  determine  that  all  or  any  costs  thereof  or  thereon  incurred  shall  and 
may  be.  paid  by  or  to  the  one  party  or  the  other,  as  such  Court  or  judge  shall 
think  fit ;  and  it  shall  be  lawful  for  any  such  engineer,  barrister,  or  other  per- 
son, if  directed  so  to  do  by  such  Court  or  judge,  to  receive  evidence  on  oath 
relating  to  the 'matter  of  any  such  inquiry,  and  to  administer  such  oath. 

IV.  It  shall  be  lawful  for  the  said  Court  of  Common  Pleas  at  Westminster, 
or  any  three  of  the  judges  thereof,  of  whom  the  Chief  Justice  shall  be  one,  and 
it  shall  be  lawful  for  the  said  Courts  in  DubUn,  or  any  nine  of  the  judges  thereof, 
of  whom  the  Lord  Chancellor,  the  Master  of  the  RoUs,  the  Lords  Chief  Justice 
of  the  Queen's  Bench  and  Comcmon  Pleas,  and  the  Lord  Chief  Baion  of  the 
Exchequer,  shall  be  five,  from  time  to  time  to  make  aU  such  general  rules  and 
orders  Ss  to  the  forms  of  proceedings  and  process,  and  all  other  matters  and 
things  touching  the  practice  and  otherwise  in  carrying.this  Act  into  execution 
before  such  Courts  and  judges,  as  they  may  think  fit,  in  England  or  Ireland, 
and  in  Scotland  it  shaU  be  lawful  for  the  Court  of  Session  to  make  such  Acts  of 
'Sederunt  for  the  Uke  purpose  as  they  shall  think  fit. 

V.  Upon  the  application  of  any  party  aggrieved  by  the  order  made  upon  any 
such  motion  or  summons  as  aforesaid,  it  shall  be  lawful  for  the  Court  or  judge 
by  whom  such  order  was  made,  to  direct,  if  they  think  fit  so  to  do,  such  motion 
or  application  on  summons  to  be  reheard  before  such  Court  or  judge,  and  upon 
such  rehearing  to  rescind  or  vary  such  order. 

VI.  No  proceeding  shaU  be  taken  for  any  violation  or  contravention  of  the 
above  enactments,  except  in  the  manner  herein  provided ;  but  nothing  herein 
contained  shall  take  away  or  diminish  any  rights,  remedies,  or  privileges  of  any 
person  or  company  against  any  railway  or  canal  or  railway  and  canal  company 
under  the  existing  law. 

VII.  Every  such  company  as  aforesaid  shall  be  liable  for  the  loss  of  or  for 
any  injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles,  goods, 
or  things,  in  the  receiving,  forwarding,  or  delivering  thereof,  occasioned  by  the 
neglect  or  default  of  such  company  or  its  servants,  notwithstanding  any  notice, 

'  condition,  or  declaration  made  and  given  by  such  company  contr^y  thereto,  or 
in  anywise  limiting  such  Uabihty ;  every  such  notice,  condition,  or  declaration 
being  hereby  declared  to  be  null  and  void:  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  prevent  the.  said  companies  from  making  such 
conditions  with  respect  to  the  receiving,  forwarding,  and  delivering  of  amy  of  the 
said  animals,  articles,  goods,  or  things,  as  shall  be  adjudged  by  the  Court  or 
judge  before  whom  any  question  relating  thereto  shall  be  tried  to  be  just  and 
reasonable :  Provided  always,  that  no  greater  damages  shall  be  recovered  for 
the  loss  of  or  for  any  injury  done  to  any  of  such  animals,  beyond  the  sums 
hereinafter  mentioned;  (that  is  to  say,)  for  any  horse  fifty  pounds;  for  any  neat 
cattle,  per  head,  fifteen  pounds  ;  for  any  sheep  or  pigs,  per  head,  two  pounds  ; 
imless  the  person  sending  or  deUvering  the  same  to  such  company  shall,  at  the 
time  of  such  dehvery,  have  declared  them  to  be  respectively  of  higher  value  than 
as  above  mentioned;  in  which  case  it  shall  be  lawful  for  such  company  to 
demand  and  receive  by  way  of  compensation  for  the  increased  risk  and  care 
thereby  occasioned,  a  reasonable  percentage  upon  the  excess  of  the  value  so 
declared  above  the  respective  sums  so  limited  as  aforesaid,  and  which  shall  be 
paid  in  addition  to  the  ordinary  rate  of  charge;  and  such  percentage  or  increased 
rate  of  charge  shall  be  notified  ia  the  manner  prescribed  in  the  Statute  eleventh 
George  Fourth  and  first  Wilham  Fourth,  chapter  sixty-eight,  and  shall  be  bind- 
ing upon  such  company  in  the  manner  therein  mentioned :  Provided  also,  that 
the  proof  of  the  value  of  such  animals,  articles,  goods,  and  things,  and  the 
amount  of  the  injury  done  thereto,  shaU  in  all  cases  lie  upon  the  person  claiming 
compensation  for  such  loss  or  injury :  Provided  also,  that  no  special  contract 
between  such  company  and  any  other  parties  respecting  the  receiving,  forward- 
ing, or  dehvering  of  any  animals,  articles,  goods,  or  thmgs  as  aforesaid  shall  be 
binding  upon  or  affect  any  such  party  unless  the  same  be  signed  by  ViJTn  or  by 
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the  person  delivering  such  animals,  articles,  goods,  or  things  respectively  for  binding  unless 

carriage :  Provided  also,  that  nothing  herein  contained  shall  alter  or  affect  the  signed, 

rights,  privileges,  or  liabilities  of  amy  such  company  under  the  said  Act  of  the  Saving  of 

eleventh  George  Fourth  and  first  Wilham  Fourth,  chapter  sixty-eight,  with  Carriers  Act 

respect  to  articles  of  the  descriptions  mentioned  in  the  said  Act.  ^  '^-  ^- *  ■'■ 

VIII.  This  Act  may  be  cited  for  all  purposes  as  '  The  Eailwav  and  Canal  „'     "'. , 

Traf&c  Act,  1854.'  ,  ^^""^  *"!«• 


21  ASD  22  Vict.  C.  75. — An  Act  to.  amend  the  Law  relating  to  Cheap  Trains, 
and  to  restrain  the  Exercise  of  certain  Powers  by  Canal  Companies  being  also 
Railway  Companies. — [2d  August  1858.] 

Wheeeas  by  the  Act  passed  in  the  session  of  Parliament  held  in  the  seventh  and 
eighth  years  of  the  reign  of  her  present  Majesty,  chapter  eighty-five,  section 
six,  it  is  enacted,  amongst  other  things,  with  respect  to  the  cheap  trains  thereby 
required  to  be  provided  in  certain  cases,  that  the  fare  or  charge  for  each  third- 
class  passenger  by  any  such  train  shall  not  exceed  one  penny  for  each  nule 
travelled :  And  whereas  it  is  expedient  to  amend  the  said  Act  in  manner  hereia- 
after  mentioned :  And  whereas  it  is  also  expedient  to  amend  the  Act  passed  in  the 
ninth  year  of  the  reign  of  her  present  Majesty,  chapter  forty-two,  intituled  An  Act 
to  enable  Canal  Companies  to  become  Carriers  of  Goods  upon  their  Canals,  by 
restraining  as  hereinafter  mentioned  the  exercise  of  certain  powers  therein  con- 
tained :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  When  the  distance  travelled  by  any  third-class  passenger  by  any  train  run 
in  compliance  with  the  provisions  relating  to  cheap  trains  contained  in  the  said 
Act  of  the  seventh  and  eighth  of  Victoria,  chapter  eighty-five,  is  a  portion  of  a 
mile,  and  does  not  amount  to  one  mile,  the  fare  for  such  portion  of  a  mile  may 
be  one  penny,  or  when  such  distance  amounts  to  one  rmle,  or  two  or  more  miles, 
and  a  portion  of  another  mUe,  the  fare  or  charge  for  such  portion  of  a  mile,  if 
the  same  amounts  to  or  exceeds  one  half  nnle,  may  be  one  halfpenny :  Provided 
always,  that  for  children  of  three  years  and  upwards,  but  under  twelve  years  of 
age,  the  fare  or  charge  shall  not  exceed  half  the  charge  for  an  adult  passenger. 

II.  After  the  passing  of  this  Act,  no  fare  heretofore  charged  to  or  received 
from  any  third-class  passenger  by  any  such  train  as  aforesaid  shall  in  any  pro- 
ceeding to  be  hereafter  instituted  be  deemed  to  have  exceeded  the  rate  prescribed 
in  such  case  by  the  said  Act  of  the  seventh  and  eighth  of  Victoria,  chapter 
eighty-five,  if  the  same  shall  not  have  exceeded  the  rate  of  one  farthing  for  each 
entire  quarter  of  a  mile  travelled. 

III.  Notwithstanding  anything  contaiaed  in  the  said  recited  Act  of  the 
ninth  year  of  her  Majesty,  it  shall  not  be  lawful  for  any  canal  or  navigation 
company,  being  also  a  railway  company,  or  entitled  to  work  any  railway  con- 
structed under  the  authority  of  any  Act  of  Parhament,  hereafter  to  accept  a 
lease  of  the  whole  or  any  part  of  the  undertaking  of  any  other  railway  and  canal 
company  or  of  any  canal  or  navigation  company,  or  of  the  toUs,  dues,  or  charges 
upon  or  in  respect  of  the  whole  or  any  part  of  any  such  undertaking,  except 
imder  the  powers  of  some  Act  or  Acts  heretofore  passed  or  to  be  hereafter  passed 
in  which  the  parties  to  any  such  lease  shall  be  specifically  named  and  authorized 
to  enter  rate  the  same. 

IV.  This  Act  shall  continue  in  force  for  one  year  next  after  the  passing 
thereof,  and  thence  to  the  end  of  the  then  next  session  of  Parliament. 


7  &  8  Vict. 
0.85. 


8  &  9  Vict, 
c.  42. 
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21  AND  22  Vict.  C.  78. — An  Act  to  enable  the  Committees  of  both  Houses  of  Par- 
liament to  administer  Oaths  to  Witnesses  in  certain  Cases. — \_2d  August 
1858.] 

AVheeeaS  it  is  expedient  that  the  evidence  taken  before  the  committees  of  either 
House  of  Parliament  on  a  private  bUl  should  be  available,  if  desired,  before  the 
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committee  of  the  other  House  to  which  the  sanje  bill  is  referred,  and  that  for 
this  purpose  the  committees  of  the  House  of  Commons  on  private  bills  should  be 
enabled  to  administer  an  oath  to  the  witnesses  examined  before  them  ;  and  it  is 
also  expedient  for  the  convenience  of  the  House  of  Lords  that  the  committees  of 
that  House  should  be  enabled  to  administer  an  oath  to  the  witnesses  examined 
before  them,  instead  of  such  witnesses  being  as  heretofore  sworn  at  the  bar  of 
the  House  :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parhament  assembled,  and  by 'the  authority  of  the  same,  as  follows : 

I.  Any  Select  Committee  of  the  House  pf  Commons  to  which  any  private  bill 
has  been  referred  by  the  House  may  examine  witnesses  upon  oath  upon  matters 
relating  to  such  bill,  and  for  that  purpose  may  administer  an  oath  to  any  such 
witness. 

IL  Any  committee  of  the  House  of  Lords  may  administer  an  oath  to  the 
witnesses  examined  before  such  committee. 

IIL  Any  person  examined  as  aforesaid  who  shall  wilfully  give  false  evidence 
shall  be  liable  to  the  penalties  of  perjury. 

22  AND  23  Vict.  c.  59. — An  Act  to  enable  Eailway  Companies  to  settle  their 
Differences  with  other  Companies  by  Arbitration. — [ISth  August  1859.] 

For  the  better  providing  for  the  settlement  by  arbitration  of  matters  in  which 
railway  companies  in  the  United  Kingdom  are  mutually  interested,  be  it  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  ;  (that  is  to  say), 

I.  This  Act  may  for  all  purposes  be  cited  as  '  Eailway  Companies  Arbitration 
Act,  1859  ;'  and  the  expression  'railway  companies'  in  this  Act  extends  to  and 
includes  all  persons  being  the  owners  or  lessees  of,  and  aU  contractors  working 
any  railway  upon  which  steam  power  is  used. 

II.  Any  two  or  more  railway  companies,  whether  already  or  hereafter  in- 
corporated (in  this  Act  called  '  the  companies'),  from  time  to  time,  by  writing 
imder  their  respective  common  seals,  may  agree  to  refer  and  may  refer  to  arbi- 
tration, in  accordance  with  this  Act,  any  then  existing  or  future  differences, 
questions,  or  other  matters  whatsoever  in  which  they  then  are  or  thereafter  shall 
be  mutually  interested,  and  which  they  might  lawfully  settle  or  dispose  of  by 
agreement  between  themselves,  and  may  delegate  to  the  person  or  persons  to 
whom  the  reference  is  made  any  power  to  determine  all  or  any  of  the  terms  of 
any  contract  to  be  made  between  the  companies  which  the  directors  of  the  com- 
panies respectively  might  lawfully  delegate  to  any  committees  of  themselves 
respectively. 

III.  The  companies  jointly,  but  not  otherwise,  from  time  to  time,  by  writing 
under  their  respective  common  seals,  may  add  to,  alter,  or  revoke  any  agreement 
for  reference  in  accordance  with  this  Act  theretofore  entered  into  between  the 
companies,  or  any  of  the  terms,  conditions,  or  stipulations  thereof. 

IV.  Every  reference  or  agreement  in  accordance  with  this  Act,  except  so  far 
as  it  is  from  time  to  time  revoked  or  modified  in  accordance  with  this  Act,  shall 
bind  the  companies,  and  may  and  shall  be  carried  into  fuU  effect. 

V.  Where  the  companies  agree,  the  reference  shall  be  made  to  a  single 
arbitrator. 

VI.  Except  where  the  companies  agree  that  the  reference  shall  be  made  to  a 
single  arbitrator,  the  reference  shall  be  made  as  follows ;  to  wit. 

Where  there  are  two  companies  the  reference  shall  be  made  to  two  arbi- 
trators : 

Where  there  are  three  or  more  companies  the  reference  shall  be  made  to  so 
many  arbitrators  as  there  are  companies. 

VII.  Where  there  are  to  be  two  or  more  arbitrators,  every  company  shall  by 
writing  under  their  common  seal  appoint  one  of  the  arbitrators,  and  shall  give 
notice  in  writing  thereof  to  the  other  company  or  companies. 

VIII.  Where  there  are  to  be  two  or  more  arbitrators,  if  any  of  the  companies 
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fail  to  appoint  an  arbitrator  within  fourteen  days  after  being  thereunto  re- 
quested in  writing  by  the  other  company,  or  by  the  other  companies  or  any  of 
tliem,  then,  on  the  application  of  the  companies  or  any  of  them,  the  Board  of 
Trade,  instead  of  the  company  so  failing  to  appoint  an  arbitrator,  may  appoint 
an  arbitrator  ;  and  the  arbitrator  so  appointed  shall  for  the  purposes  of  this  Act 
be  deemed  to  be  appointed  by  the  company  so  failing. 

IX.  When  the  reference  is  made  to  two  or  more  arbitrators,  if  before  the 
matters  referred  to  them  are  determined  any  arbitrator  dies,  or  becomes  incap- 
able or  unfit,  or  for  seven  consecutive  days  fails  to  act  as  arbitrator,  the  company 
by  which  he  was  appointed  shall  by  writing  under  their  common  seal  appoiut  an 
arbitrator  in  his  place. 

X.  Where  the  company  by  which  an  arbitrator  ought  to  be  appointed  in  the 
place  of  the  arbitrator  so  deceased,  incapable,  unfit,  or  faOing  to  act,  fail  to 
make  the  appointment  within  fourteen  days  after  being  thereunto  requested  in 
writing  by  the  other  company,  or  by  the  other  companies  or  any  of  them,  then, 
on  the  application  of  the  companies  or  any  of  them,  the  Board  of  Trade  may 
appoint  an  arbitrator ;  and  the  arbitrator  so  appointed  by  the  Board  of  Trade 
shall  for  the  purposes  of  this  Act  be  deemed  to  be  appointed  by  the  company  so 
failing. 

XI.  When  any  appointment  of  an  arbitrator  is  made,  the  company  making 
the  appointment  shall  have  no  power  to  revoke  the  appointment,  without  the 
previous  consent  in  writing  of  the  other  company,  or  every  other  company  in 
writing  under  their  common  seal. 

XII.  Where  two  or  more  arbitrators  are  appointed,  they  shall,  before  enter- 
ing on  the  business  of  the  reference,  appoint  by  writing  under  their  hands  an 
impartial  and  quahfled  person  to  be  their  umpire. 

XIII.  If  the  arbitrators  do  not  appoint  an  umpire  within  seven  days  after  the 
reference  is  made  to  the  arbitrators,  then,  on  the  application  of  the  companies, 
or  any  of  them,  the  Board  of  Trade  may  appoint  an  umpire ;  and  the  umpire  so 
appointed  shall  for  the  purposes  of  this  Act  be  deemed  to  be  appointed  by  the 
arbitrators. 

XIV.  Where  two  or  more  arbitrators  are  appointed,  if  before  the  matters 
referred  to  them  are  determined  their  umpire  dies,  or  becomes  incapable  or  unfit, 
or  for  seven  consecutive  days  fails  to  act  as  umpire,  the  arbitrators  shall  by 
writing  under  their  hands  appoint  an  impartial  and  qualified  person  to  be  their 
umpire  in  his  place. 

XV.  If  the  arbitrators  fail  to  appoint  an  umpire  within  seven  days  after 
notice  in  writing  to  them  of  the  decease,  incapacity,  unfitness,  or  failure  to  act 
of  their  umpire,  then,  on  the  application  of  the  companies,  or  any  of  them,  the 
Board  of  Trade  may  appoint  an  umpire  ;  and  the  umpire  so  appointed  shall  for 
the  purposes  of  this  Act  be  deemed  to  be  appointed  by  the  arbitrators  so  failing. 

XVI.  Every  arbitrator  appointed  in  the  place  of  a  preceding  arbitrator,  and 
every  umpire  appointed  in  the  place  of  a  preceding  umpire,  shall  respectively 
have  the  like  powers  and  authorities  as  his  respective  predecessor. 

XVII.  Where  there  are  two  or  more  arbitrators,  if  they  do  not,  within  such 
a  time  as  the  companies  agree  on,  or,  failing  such  agreement,  within  thirty  days 
next  after  the  reference  is  made  to  the  arbitrators,  agree  on  their  award  thereon, 
then  the  matters  referred  to  them,  or  such  of  those  matters  as  are  not  then 
determined,  shall  stand  referred  to  their  umpire. 

XVIII.  The  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively,  may 
call  for  the  production  of  any  documents  or  evidence  in  the  possession  or  power 
of  the  companies  respectively,  or  which  they  respectively  can  produce,  and  which 
the  arbitrator,  or  the  arbitrators,  or  the  umpire  shall  think  necessary  for  deter- 
mining the  matters  referred,  and  may  examine  the  witnesses  of  the  companies 
respectively  on  oath,  and  may  administer  the  requisite  oath  ;  and  in  Scotland 
may  grant  diligence  for  the  recovery  of  the  documents  or  evidence,  and  for  citing 
witnesses,  and  on  application  to  the  Lord  Ordinary  he  may  issue  letters  of  sup- 
plement or  other  necessary  writs  in  support  of  the  diligence. 

XIX.  Except  where  and  as  the  companies  otherwise  agree,  the  arbitrator, 
and  the  arbitrators,  and  the  umpire  respectively  may  proceed  in  the  business  of 
the  reference  in  such  manner  as  he  and  they  respectively  shall  think  fit. 


of  arbitrators 
by  Board  of 
Trade. 


Appointment 
of  arbitrators 
by  companies 
to  supply 
vacancies. 

Appointment 
of  arbitrators 
by  Board  of 
Trade  to  sup- 
ply vacancies. 


Appointment 
of  arbitrator 
not  revocable. 


Appointment 
of  umpire  by 
arbitrators. 

Appointment 
of  umpire  by 
Board  of 
Trade. 


Appointment 
of  umpire  by 
arbitrators 
to  supply 
vacancy. 

Appointment 
of  umpire  by 
Board  of 
Trade  to  sup- 
ply vacancy. 

Succeeding 
arbitrators  and 
umpires  to 
have  powers 
of  predeces- 
sors. 

Reference  to     ! 
umpire. 

Power  for 
arbitrators, 
etc.,  to  call  for 
books,  etc., 
and  admi- 
nister oath. 


Procedure  in 
the  arbitration. 


1038 


23  VICT.  c.  14. 


Arbitration 
may  proceed  in 
absence  of 
companies. 

Several  awards 
may  be  made. 


Awards  made 
ill  due  time  to 
bind  all  parties. 


Power  for 
umpire  to 
extend  period 
for  making  his 
award. 

Awards  not  to 
be  set  aside  for 
informality. 

Awards  to  be 
obeyed. 

Agreements, 
arbitrations, 
and  awards  to 
have  effect. 


Costs  of  arbi- 
tration and 
award. 

Payment  of 
costs. 


Submission  to 
arbitration  to 
be  made  a  rule 
of  court. 


XX.  Tlie  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively  may- 
proceed  in  the  absence  of  all  or  any  of  the  companies  in  every  case  in  which, 
after  giving  notice  in  that  behalf  to  the  companies  respectively,  the  arbitrator, 
or  the  arbitrators,  or  the  umpire  shall  think  fit  so  to  proceed. 

XXI.  The  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively  may, 
if  he  and  they  respectively  think  fit,  make  several  awards,  each  on  part  of  the 
matters  referred,  instead  of  one  award  on  all  the  matters  referred;  and  every 
such  award  on  part  of  the  matters  shall  for  such  time  as  shall  be  stated  in  the 
award,  the  same  being  such  as  shall  have  been  specified  in  the  agreement  for 
arbitration,  or  in  the  event  of  no  time  having  been  so  specified,  for  any  time 
which  the  arbitrator  may  be  legally  entitled  to  fix,  be  binding  as  to  all  the 
matters  to  which  it  extends,  and  as  if  the  matters  awarded  on  were  all  the 
matters  referred,  and  that  notwithstanding  the  other  matters  or  any  of  them  be 
not  then  or  thereafter  awarded  on. 

XXII.  The  award  of  the  arbitrator,  or  of  the  arbitrators,  or  of  the  umpire, 
if  made  in  writing  under  his  or  their  respective  hand  or  hands,  and  ready  to  be 
delivered  to  the  companies  within  such  a  time  as  the  companies  agree  on,  or, 
failing  such  agreement,  within  thirty  days  next  after  the  matters  in  difference 
are  referred  to  (as  the  case  may  be)  the  arbitrator  or  the  arbitrators,  or  the 
umpire,  shall  be  binding  and  conclusive  on  all  the  companies. 

XXIII.  Provided  always,  That  (except  where  and  as  the  companies  other- 
wise agree)  the  umpire,  from  time  to  time  by  writing  under  his  hand,  may 
extend  the  period  within  which  his  award  is  to  be  made  ;  and  if  it  be  made  and 
ready  to  be  delivered  within  the  extended  time,  it  shall  be  as  valid  and  effectual 
as  if  made  within  the  prescribed  period. 

XXIV.  No  award  made  on  any  arbitration  in  accordance  with  this  Act  shall 
be  set  aside  for  any  irregularity  or  informality. 

XXV.  Except  only  so  far  as  the  companies  bound  by  any  award  in  accord- 
ance with  this  Act  from  time  to  time  otherwise  agree,  all  things  by  every  award 
in  accordance  with  this  Act  lawfully  required  to  be  done,  omitted,  or  suffered, 
shall  be  done,  omitted,  or  suffered  accordingly. 

XXVI.  Full  effect  shall  be  given  by  all  the  superior  courts  of  law  and 
equity  in  the  United  Kingdom,  according  to  their  respective  jurisdiction,  and  by 
the  companies  respectively,  and  otherwise,  to  all  agreements,  references,  arbi- 
trations, and  awards  in  accordance  with  this  Act ;  and  the  performance  or 
observance  thereof  may,  where  the  courts  think  fit,  be  compelled  by  distress 
infinite  on  the  property  of  the  companies  respectively,  or  by  any  other  process 
against  the  companies  respectively  or  their  respective  property,  that  the  courts 
or  any  judge  thereof  shall  direct,  and  where  requisite  frame  for  the  purpose. 

XXVII.  Except  where  and  as  the  companies  otherwise  agree,  the  costs  of 
and  attending  the  arbitration  and  the  award  shall  be  in  the  discretion  of  the 
arbitrator,  and  the  arbitrators,  and  the  umpire  respectively. 

XXVIII.  Except  where  and  as  the  companies  otherwise  agree,  and  if  and  so 
far  as  the  award  does  not  otherwise  determine,  the  costs  of  and  attending  the 
arbitration  and  the  award  shall  be  borne  and  paid  by  the  companies  in  equal 
shares,  and  in  other  respects  the  companies  shall  bear  their  own  respective  costs. 

XXIX.  The  submission  to  any  arbitration  in  accordance  with  this  Act  may 
at  any  time  be  made  a  rule  of  any  of  her  Majesty's  Superior  Courts  of  Record  at 
Westminster,  or,  as  the  case  may  be,  at  Dublin,  on  the  application  of  any  party 
interested ;  and  the  Court  may  remit  the  matter  to  the  arbitrator,  or  to  the 
arbitrators,  or  to  the  umpire,  with  any  directions  the  Court  think  fit. 


28  Vict.  c.  14. — An  Act  for  granting  to  her  Majesty  Duties  on  Profits  arising 
from  Property,  Professions,  Trades,  and  Offices. — \?>d  April  I860.] 

Commissioners  V.  No  assessment  shall  be  made  under  this  Act  by  the  Commissioners  for 

for  special  pur-  General  Purposes  in  respect  of  the  annual  value  or  profits  and  gains  arising  from 
poses  to  assess  a^y  railway,  but  in  heu  thereof  every  such  assessment  shall  be  made  by  the 
railways ;  Commissioners  for  Special  Purposes,  and  upon  the  value  or  profits  and  gains  for 

the  year  ending  the  fifth  day  of  April  one  thousand  eight  hundred  and  sixty,  and 
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the  said  last-mentioned  Commissioners  shall  notify  the  assessment  to  the  secre- 
tary or  other  officer  of  the  company  upon  which  the  same  shall  be  made,  and 
the  amount  of  such  assessment  shall  be  paid,  collected,  and  levied  in  like  manner 
as  any  other  assessment  made  by  the  said  Commissioners  for  Special  Purposes. 

VI.  In  Kke  manner  as  aforesaid  the  Commissioners  for  Special  Purposes  shall  and  also  the 
assess  the  duties  payable  under  Schedule  (E)  in  respect  of  all  offices  and  em-   persons  em- 
ployments of  profit  held  in  or  under  any  railway  company,  and  shall  notify  to  P'?y*"i  ^y 
the  secretary  or  other  officer  of  such  company  the  particulars  thereof,  and  the  ptnSf     "^ 
said  assessment  shall  be  deemed  to  be  and  shall  be  an  assessment  upon  the  com- 
pany, and  paid,  collected,  and  levied  accordingly  ;  and  it  shall  be  lawful  for  the 
company  or  such  secretary  or  other  officer  to  deduct  and  retain  out  of  the  fees, 
emoluments,  or  salary  of  each  such  officer  or  person  the  duty  so  charged  in 
respect  of  his  profits  and  gains. 


23  AND  24  Vict.  C.  106. — An  Act  to  amend  the  Lands  Clauses  Consolidation 
Acts  (1845)  in  regard  to  Sales  and  Compensation  for  Land  by  way  of  a 
Mentcharge,  Annual  Feu-duty  or  Ground-annual,  and  to  enable  her  Majesty^s 
Principal  Secretary  of  State  for  the  War  Department  to  avail  himself  of  the 
Powers  and  Provisions  contained  in  the  same  Acts. — [_20th  August  I860.] 

Whereas  it  is  expedient  to  extend  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Acts,  1845,  in  regard  to  sales  of  land,  or  compensation  for  damages,  in 
consideration  of  an  annual  rentcharge,  annual  feu-duty  or  ground- annual,  and 
to  enable  her  Majesty's  Principal  Secretary  of  State  for  the  War  Department  to 
avail  himself  of  the  powers  and  provisions  contained  in  the  same  Act  for  the 
purchase  of  lands  wanted  for  the  service  of  the  War  Department  or  for  the 
defence  of  the  realm :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  jdvice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  So  much  of  the  tenth  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  as  provides  that,  save  in  the  case  of  lands  of  which  any  person  is  seised  in 
fee  or  entitled  to  dispose  absolutely  for  their  own  benefit,  the  consideration  to  be 
paid  for  any  lands,  or  for  any  damage  done  thereto,  shall  be  in  a  gross  sum,  is 
hereby  repealed. 

II.  The  power  to  sell  and  convey  knds  in  consideration  of  an  annuar  rent- 
charge  provided  by  the  tenth  section  of  the  said  Act,  and  the  power  to  recover 
such  rentcharge  provided  by  the  eleventh  section  of  the  said  Act,  are  hereby 
extended  to  all  cases  of  sale  and  purchase  or  compensation  under  the  said  Act 
where  the  parties  interested  in  such  sale,  or  entitled  to  such  compensation,  are 
under  any  disabihty  or  incapacity,  and  have  no  power  to  sell  or  convey  such 
lands,  or  to  receive  such'  compensation,  except  under  the  provisions  of  the  said 
Act. 

III.  The  power  to  sell  and  convey  lands  in  consideration  of  an  annual  feu- 
duty  or  ground-annual,  under  the  tenth  section  of  the  Lands  Clauses  Consohda- 
tion  (Scotland)  Act,  1845,  and  the  power  to  recover  such  annual  feu-duty  or 
ground-annual,  are  hereby  extended  to  aU  cases  of  sale,  or  purchase  or  compen- 
sation under  the  said  Act,  where  the  parties  interested  in  such  sale  are  under 
any  disability  or  incapacity,  and  have  no  power  to  sell  or  convey  such  lands,  or 
to  receive  such  compensation,  except  under  the  provisions  of  the  said  Act. 

IV.  In  every  case  of  such  sale  or  compensation  by  any  parties  other  than  parties 
seised  in  fee  or  entitled  to  dispose  absolutely  of  the  lands  so  sold  or  damaged,  the 
amount  of  such  rentcharge,  annual  feu-duty  ,or  ground-annual,  hereinbefore 
mentioned,  shall  be  settled  in  the  manner  directed  in  the  niath  section  of  each  of 
the  said  Acts  respectively:  Provided,  that  the  amount  of  such  annual  rentcharge, 
annual  feu-duty  or  ground-annual,  shall  in  no  case  be  less  than  one-fourth  part 
greater  than  the  net  annual  rent  received  by  the  parties  beneficially  interested 
in  such  lands,  upon  an  average  of  the  last  seven  years;  and  that  a  charge  of  five 
per  cent,  on  the  gross  siun  estimated  or  fixed  as  aforesaid,  by  way  of  compensa- 
tion for  any  damage  that  may  be  done  to  the  said  lands,  shall  in  aU  such  cases 
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be  added  to  and  shall  form  a  part  of  the  said  rentcharge,  annual  feu-duty,  or 
ground-annual ;  and  that  no  fine,  foregift,  grassum,  premium,  or  other  conside- 
ration in  the  nature  thereof,  shall  be  paid  or  taken  in  respect  of  the  lands  so  sold 
or  damaged,  other  than  the  annual  rentcharge,  annual  feu-duty,  or  ground- 
annual,  made  payable  for  such  lands :  Proyided  also,  that  such  rentcharge  shall 
be  and  remain  upon  and  for  the  same  uses,  trusts,  and  purposes  as  those  upon 
which  the  rents  and  profits  of  the  land  so  conveyed  stood  settled  or  assured  at  or 
immediately  before  the  conveyance  thereof,  and  shall  be  a  first  charge  on  the 
toUs  and  rates,  if  any,  payable  under  the  special  Act. 

V.  In  case  the  promoters  of  the  undertaking  shall  be  empowered,  by  any  Act 
or  Acts  relating  thereto,  to  be  passed  after  the  passing  of  this  Act,  to  borrow 
money  to  an  amount  not  exceeding  a  prescribed  sum,  then  in  the  event  of  the 
promoters  of  the  undertaking  agreeing  at  any  time  after  the  passing  of  this  Act 
with  any  person,  under  the  powers  of  this  Act  and  of  either  of  the  Acts  herein- 
before mentioned,  or  of  either  of  the  said  Acts,  only,  for  the  purchase  of  any 
lands  in  consideration  of  the  payment  of  a  rentcharge,  aimual  feu-duty,  or  ground- 
annual,  the  powers  of  the  promoters  of  the  undertaking  for  borrowing  money 
shall  be  reduced  by  an  amoimt  equal  to  twenty  years'  purchase  of  any  rent- 
charge,  annual  feu-duty,  or  ground-annual,  so  for  the  time  being  payable. 

VI.  The  clauses  contained  in  '  The  Lands  Clauses  Consolidation  Act  (1845),' 
relating  to  the  purchase  of  lands  by  agreement,  and  to  agreements  for  sale  and 
conveyances,  sales,  and  releases  of  any  lands  or  hereditaments,  or  any  estate  or 
interest  therein,  by  parties  under  disability,  shall  extend  and  be  applicable  to  all 
purchases  of  land  and  hereditaments  for  pulDhc  purposes  which  shall  be  hereafter 
made  by  the  covmcil  of  any  city  or  borough,  with  the  sanction  of  the  Commis- 
sioners of  her  Majesty's  Treasury,  under  the  powers  for  that  purpose  contained 
in  '  The  Municipal  Corporation  Mortgages,  etc.,  Act  (I860).' 

VII.  For  the  purchase  or  acquisition  of  any  messuages,  lands,  tenements,  and 
hereditaments  wanted  for  the  service  of  the  Admiralty  or  of  the  War  Depart- 
ment or  for  the  defence  of  the  realm,  it  shall  be  lawful  for  her  Majesty's  Prin- 
cipal Secretary  of  State  for  the  War  Department  for  the  time  being  to  use  all  or 
any  of  the  powers  and  provisions  by  the  Lands  Clauses  ConsoUdation  Act,  1845, 
and  by  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  given  to  pro- 
moters of  the  undertaking,  as  therein  mentioned,  and  for  such  purposes  the  said 
Principal  Secretary  shall  be  deemed  and  taken  to  be  the  promoters  of  an  under- 
taking within  the  meaning  of  the  said  Act,  and  all  the  powers  and  provisions 
thereof  shall,  if  used  by  her  Majesty's  Principal  Secretary  of  State  for  the  "War 
Department,  be  treated  as  if  they  were  contained  in  the  fifth  and  sixth  Victoria, 
chapter  ninety-four,  for  the  purpose  of  being  used  and  made  available  by  the 
principal  officers  of  her  Majesty's  Ordnance,  and  had  been  transferred  to  the  said 
Principal  Secretary  for  the  time  being  by  the  eighteenth  and  nineteenth  Victoria, 
chapter  one  himdred  and  seventeen,  for  the  purposes  aforesaid:  Provided  always, 
that  nothing  herein  contained  shall  authorize  any  purchase  otherwise  than  by 
agreement  of  any  land,  except  according  to  the  provisions  of  the  twenty-third 
section  of  the  said  Act  of  the  fifth  and  sixth  Victoria,  or  prejudice  or  affect  the 
powers  and  authorities  of  the  said  Principal  Secretary  for  the  time  beiag  under 
the  said  last-mentioned  statutes,  or  either  of  them. 

VIII.  This  Act  shall  be  read  and  construed  as  part  of  the  said  Lands  Clauses 
Consolidation  Act,  1845,  or  of  the  Lands  Clauses  Consohdation  (Scotland)  Act, 
1845,  in  all  matters  in  which  it  relates  to  the  said  Acts  respectively ;  and  in 
citing  this  Act  in  other  Acts  of  Parliament,  and  in  legal  instruments,  it  shall  be 
sufficient  to  use  the  expression  of  '  The  Lands  Clauses  Consohdation  Acts 
Amendment  Act,  I860.' 


16  &  17  Vict, 
c.  59. 


24  AND  25  Vict.  C.  50. — An  Act  for  facilitating  the  Transfer  of  Mortgages  and 
Bonds  granted  by  Railway  Companies  in  Scotland. — [1st  August  1861.] 

Whereas  by  an  Act  passed  in  the  sixteenth  and  seventeenth  years  of  the  reign 
of  her  present  Majesty  Queen  Victoria,  (chapter  fifty-nine,)  it  is  provided  that 
'  where  on  the  original  making  and  issuing  of  any  bond  or  mortgage  given  by 
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public  companies  under  tlie  provisions  of  Acts  of  Parliament,  as  securities  for 
money  which  such  companies  are  by  the  said  Acts  expressly  empowered  or 
authorized  to  borrow,  and  before  any  transfer  or  assignment  thereof,  such  bond 
or  mortgage  shall  be  stamped  with  an  amount  of  stamp  duty  equal  to  tliree  times 
the  amount  of  the  ad  valorem  stamp  duty  chargeable  thereon  by  law,  and  over 
and  above  the  said  ad  valorem  duty,  then  every  transfer  or  assignment  thereafter 
made  of  such  bond  or  mortgage  by  endorsement  thereon  shall  be  deemed  to  be 
exempt  from  the  stamp  duty  which  would  otherwise  be  payable  in  respect  of 
such  transfer  or  assignment :  And  whereas  it  is  expedient  to  make  provision  for 
regulating  the  force  and  effect  of  bonds  and  mortgages  so  stamped  granted  by 
railway  companies  in  Scotland,  and  of  the  transfer  or  assignment  thereof  by 
endorsement  thereon :  Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  ParUament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  From  and  after  the  passing  of  this  Act,  any  person  entitled  to  any  mort- 
gage or  bond  granted  by  any  railway  company  in  Scotland,  under  the  powers 
contained  in  any  Act  of  Parhament,  may  from  time  to  time  transfer  his  right  to 
and  interest  in  such  mortgage  or  bond  to  any  other  person  by  signing  on  the 
back  of  such  mortgage  or  bond  an  endorsement  in  the  form  prescribed  by  the 
schedule  to  this  Act,  or  to  the  like  effect ;  provided  always,  that  such  mortgage 
or  bond  shall,  on  the  original  making  and  issuing  thereof,  and  before  any  transfer 
or  assignment  thereof,  have  been  stamped  with  an  amount  of  stamp  duty  equal 
to  three  times  the  amount  of  the  ad  valorem  stamp  duty  chargeable  thereon  by 
law,  and  over  and  above  the  said  ad  valorem  duty,  and  have  been  duly  registered 
in  the  books  of  such  company,  in  terms  of  the  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845. 

II.  Every  such  endorsement  shall  be  exempt  from  stamp  duty,  and  shall  have 
the  same  force  and  effect  in  all  respects  as  the  transfer  of  any  mortgage  or  bond 
by  deed  executed  according  to  the  form  and  registered  in  terms  of  the  provisions 
prescribed  by  the  said  Companies  Claiises  Consolidation  (Scotland)  Act,  1845. 

III.  In  this  Act  the  expression  '  person'  shall  include  company,  firms,  and 
incorporations. 

IV.  In  citing  this  Act,  it  shall  be  sufficient  for  all  purposes  to  use  the  expres- 
sion '  The  Eailway  Companies  Mortgage  Transfer  (Scotland)  Act,  1861.' 

SCHEDULE. 

FOEM  OF  ENDOESEMENT. 

I  A.  B.  of  transfer  to  C.  D.  of 

In  witness  whereof  I  have  subscribed  this  endorsement  at 

on  the  day  of 

before  these  witnesses,  E.  F.  of  and  G.  H. 

of  [Signature  of  endorser.'] 

{Signatures  of  witnesses.] 


Mortgages  and 
bonds  by  rail- 
way companies 
bearing  a 
certain  stamp 
duty  may  be 
transferred  by 
endorsement. 


Endorsements 
to  be  exempt 
from  stamp 
duty,  and  to 
have  effect  of 
assignments. 

'  Person.' 

Short  title. 


25  AND  26  Vict.  C.  89. — An  Act  for  the  Incorporation,  Regulation,  and  Winding 
up  of  Trading  Companies  and  other  Associations. — \Jth  August  1862.] 

Whereas  it  is  expedient  that  the  laws  relating  to  the  incorporation,  regulation, 
and  winding  up  of  trading  companies  and  other  associations  should  be  con- 
solidated and  amended  ;•  Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parhament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

Preliminary. 

I.  This  Act  may  be  cited  for  all  purposes  as  '  The  Companies  Act,  1862.'         Short  title. 

II.  This  Act,  with  the  exception  of  such  temporary  enactment  as  is  herein-   Commence- 
after  declared  to  come  into  operation  immediately,  shall  not  come  into  operation  "lent  of  Act. 
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Definition  of 

insurance 

company. 

Prohibition  of 
partnerships 
exceeding  cer- 
tain number. 


Division  of 
Act. 


until  the  second  day  of  November  one  thousand  eight  hundred  and  sixty -two, 
and  the  time  at  which  it  so  comes  into  operation  is  hereinafter  referred  to  as  the 
commencement  of  this  Act. 

III.  For  the  purposes  of  this  Act  a  company  that  carries  on  the  business  of 
insurance  in  common  with  any  other  business  or  businesses  shall  be  deemed  to 
be  an  insurance  company. 

IV.  No  company,  association,  or  partnership  consisting  of  more  than  ten 
persons  shall  be  formed,  after  the  commencement  of  this  Act,  for  the  purpose  of 
carrying  on  the  business  of  banking,  unless  it  is  registered  as  a  company  under 
this  Act,  or  is  formed  in  pursuance  of  some  other  Act  of  Parliament,  or  of 
letters  patent ;  and  no  company,  association,  or  partnership  consisting  of  more 
than  twenty  persons  shall  be  formed,  after  the  commencement  of  this  Act,  for 
the  purpose  of  carrying  on  any  other  business  that  has  for  its  object  the  acquisi- 
tion of  gain  by  the  company,  association,  or  partnership,  or  by  the  individual 
members  thereof,  unless  it  is  registered  as  a  company  Under  this  Act,  or  is 
formed  in  pursuance  of  some  other  Act  of  Parliament,  or  of  letters  patent,  or  is 
a  company  engaged  in  working  mines  within  and  .subject  to  the  jurisdiction  of 
the  Stannaries. 

V.  This  Act  is  divided  into  nine  parts,  relating  to  the  following  subject- 
matters  : 

The  First  Part,- — to  the  constitution  and  incorporation  of  companies  and 

associations  under  this  Act : 
The  Second  Part, — to  the  distribution  of  the  capital  and  liability  of  members 

of  companies  and  associations  under  this  Act : 
The  Third  Part,. — to  the  management  and  administration  of  companies  and 

.  associations  under  this  Act : 
The  Fourth  Part, — to  the  winding  up  of  companies  and  associations  imder 

this  Act : 
The  Fifth  Part, — to  the  Registration  Office  : 
The  Sixth  Patt, — to  application  of  this  Act  to  companies  registered  under 

the  Joint-stock  Companies  Acts  : 
The  Seventh  Part, — to  companies  authorized  to  register  under  this  Act : 
The  Eighth  Part, — to  application  of  this  Act  to  unregistered  companies : 
The  Ninth  Part, — to  repeal  of  Acts,  and  temporary  provisions. 

PART    I. 


Mode  of  form- 
ing company. 


Mode  of  limit- 
ing liability  of 
members. 


Memorandum 
of  association 
of  a  company 
limited  by 
shares. 


CONSTITUTION  AND  INCOEPOEATION  OF  COMPANIES  AND  ASSOCIATIONS  UNDER 

THIS  ACT. 

Memorandum  of  Association. 

VI.  Any  seven  or  more  persons  associated  for  any  lawful  purpose  may,  by 
subscribing  their  names  to  a  memorandiun  of  association,  and  otherwise  comply- 
ing with  the  requisitions  of  this  Act  in  respect  of  registration,  form  an  incor- 
porated company,  with  or  without  limited  liability. 

VII.  The  hability  of  the  members  of  a  company  formed  imder  this  Act  may, 
according  to  the  memorandum  of  association,  be  limited  either  to  the  amount,  if 
any,  unpaid  on  the  shares  respectively  held  by  them,  or  to  such  amount  as  the 
members  may  respectively  undertake  by  the  memorandum  of  association  to  con- 
tribute to  the  assets  of  the  company  in  the  event  of  its  being  wound  up. 

VIII.  Where  a  company  is  formed  on  the  principle  of  having  the  liability  of 
its  members  limited  to  the  amount  unpaid  on  their  shares,  hereinafter  referred 
to  as  a  company  limited  by  shares,  the  memorandum  of  association  shall  contain 
the  following  things ;  (that  is  to  say,) 

(1.)  The  name  of  the  proposed  company,  with  the  addition  of  the  word 

'  limited '  as  the  last  word  in  such  name  : 
(2.)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ireland, 

in  which  the  registered  office  of  the  company  is  proposed  to  be  situate: 
(3.)  The  objects  for  which  the  proposed  company  is  to  be  established  : 
(4.)  A  declaration  that  the  liability  of  the  members  is  limited  : 
(5.)  The  amount  of  capital  with  which  the  company  proposes  to  be  registered 

divided  into  shares  of  a  certain  fixed  amount : 
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Subject  to  the  following  regulations  : 
(1.)  That  no  subscriber  shall  take  less  than  one  share  : 
(2.)  That  each  subscriber  of  the  memorandum  of  association  shall  write 
opposite  to  his  name  the  number  of  shares  he  takes. 

IX.  Where  a  company  is  formed  on  the  principle  of  having  the  liability  of 
its  members  limited  to  such  amount  as  the  members  respectively  undertake  to 
contribute  to  the  assets  of  the  company  in  the  event  of  the  ^ame  being  wound 
up,  hereinafter  referred  to  as  a  company  limited  by  guarantee,  the  memorandum 
of  association  shall  contain  the  following  things  ;  (that  is  to  say,) 

(1.)  The  name  of  the  proposed  company,  with  the  addition  of  the  word 
'  limited '  as  the  last  word  in  such  name : 

(2.)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ire- 
land, in  which  the  registered  office  of  the  company  is  proposed  to  be 
situate  : 

(3.)  The  objects  for  which  the  proposed  company  is  to  be  established  : 

(4.)  A  declaration  that  each  member  undertakes  to  contribute  to  the  assets 
of  the  company,  in  the  event  of  the  same  being  wound  up,  during  the 
time  that  he  is  a  member,  or  within  one  year  afterwards,  for  payment 
of  the  debts  and  liabilities  of  the  company  contracted  before  the  time 
at  which  he  ceases  to  be  a  member,  and  of  the  costs,  charges,  and 
expenses  of  winding  up  the  company,  and  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves,  such  amount  as  may 
be  required,  not  exceeding  a  specified  amount. 

X.  Where  a  company  is  formed  on  the  principle  of  having  no  hmit  placed  on 
the  hability  of  its  members,  hereinafter  referred  to  as  an  imhmited  company,  the 
memorandum  of  association  shall  contain  the  following  things  ;  (that  is  to  say,) 

(1 .)  The  name  of  the  proposed  company  : 

(2.)  The  part  of  the  United  Kingdom,  whether  England,  Scotland,  or  Ire- 
land, in  which  the  registered  office  of  the  company  is  proposed  to  be 
situate  : 

(3.)  The  objects  for  which  the  proposed  company  is  to  be  established  : 

XI.  The  memorandum  of  association  shall  bear  the  same  stamp  as  if  it  were 
a  deed,  and  shall  be  signed  by  each  subscriber  in  the  presence  of,  and  be  attested 
by,  one  witness  at  the  least,  and  that  attestation  shall  be  a  sufficient  attestation 
m  Scotland  as  well  as  in  England  and  Ireland :  It  shall,  when  registered,  bind 
the  company  and  the  members  thereof  to  the  same  extent .  as  if  each  member 
had  subscribed  his  name  and  affixed  his  seal  thereto,  and  there  were  in  the 
memorandum  contained,  on  the  part  of  himself,  his  heirs,  executors,  and  admi- 
nistrators, a  covenant  to  observe  all  the  conditions  of  such  memorandum,  subject 
to  the  provisions  of  this  Act. 

XII.  Any  company  hmited  by  shares  may  so  far  modify  the  conditions  con- 
tained in  its  memorandum  of  association,  if  authorized  to  do  so  by  its  regulations 
as  originally  framed,  or  as  altered  by  special  resolution  in  manner  hereinafter 
mentioned,  as  to  increase  its  capital,  by  the  issue  of  new  shares  of  such  amount 
as  it  thinks  expedient,  or  to  consohdate  and  divide  its  capital  into  shares  of 
larger  amount  than  its  existing  shares,  or  to  convert  its  paid-up  shares  into 
stock,  but,  save  as  aforesaid,  and  save  as  is  hereinafter  provided  in  the  case  of  a 
change  of  name,  no  alteration  shall  be  made  by  any  company  in  the  conditions 
contained  in  its  memorandum  of  association. 

XIII.  Any  company  under  this  Act,  with  the  sanction  of  a  special  resolu- 
tion of  the  company  passed  in  manner  hereinafter  mentioned,  and  with  the 
approval  of  the  Board  of  Trade  testified  in  writing  under  the  hand  of  one  of  its 
secretaries  or  assistant  secretaries,  may  change  its  name,  and  upon  such  change 
being  made  the  registrar  shall  enter  the  new  name  on  the  register  in  the  place 
of  the  former  name,  and  shall  issue  a  certificate  of  incorporation  altered  to  meet 
the  circumstances  of  the  case  ;  but  no  such  alteration  of  name  shall  affect  any 
rights  or  obligations  of  the  company,  or  render  defective  any  legal  proceedings 
instituted  or  to  be  instituted  by  or  against  the  company,  and  any  legal  proceed- 
ings may  be  continued  or  commenced  against  the  company  by  its  new  name 
that  might  have  been  continued  or  commenced  against  the  company  by  its 
former  name. 


Memorandum 
of  association 
of  a  company 
limited  by 
guarantee. 


Memorandum 
of  association 
of  an  unlimit-ed 
company. 


Stamp,  signa- 
ture, and  effect 
of  memoran- 
dum of  asso- 
ciation. 


Power  of  cer- 
tain companies 
to  alter  memo- 
randum of 
association. 


Power  of 
companies  to 
change  name. 
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Regulations  to 
be  prescribed 
by  articles  of 
association. 


Application  of 
Table  A. 


Stamp,  signa- 
ture, and  effect 
of  articles  of 
association. 


Eegistration  of 
memorandum 
of  association 
and  articles  of 
association, 
with  fees  as  in 
Table  B. 


Effect  of 
registration. 


Articles  of  Association. 

XIV.  The  memorandum  of  association  may,  in  the  case  of  a  company  limited 
by  shaies,  and  shall,  in  the  case  of  a  company  limited  by  guarantee  or  milimited, 
be  accompanied,  when  registered,  by  articles  of  association  signed  by  the  sub- 
scribers to  the  memorandum  of  association,  and  prescribing  such  regulations 
for  the  company  as  the  subscribers  to  the  memorandum  of  association  deem 
expedient :  The  articles  shall  be  expressed  in  separate  paragraphs,  numbered 
arithmetically :  They  may  adopt  all  or  any  of  the  provisions  contained  in  the 
Table  marked  A.  in  the  First  Schedule  hereto  :  They  shall,  in  the  case  of  a  com- 
pany, whether  limited  by  guarantee  or  unlimited,  that  has  a  capital  divided  into 
shares,  state  the  amount  of  capital  with  which  the  company  proposes  to  be  regis- 
tered; and  in  the  case  of  a  company,  whether  limited  by  guarantee  or  unhmited, 
that  has  not  a  capital  divided  into  shares,  state  the  number  of  members  with 
which  the  company  proposes  to  be  registered,  for  the  purpose  of  enabling  the 
registrar  to  determine  the  fees  payable  on  registration :  In  a  company  limited  by 
guarantee  or  unlimited,  and  having  a  capital  divided  into  sliares,  each  subscriber 
shall  take  one  share  at  the  least,  and  shall  write  opposite  to  his  name  in  the 
memorandum  of  association  the  number  of  shares  he  takes. 

XV.  In  the  case  of  a  company  limited  by  shares,  if  the  memorandum  of 
association  is  not  accompanied  by  articles  of  association,  or  in  so.  far  as  the 
articles  do  not  exclude  or  modify  the  regulations  contained  in  the  Table  marked 
A.  iQ  the  First  Schedule  hereto,  the  last-mentioned  regulations  shall,  so  far  as  the 
same  are  applicable,  be  deemed  to  be  the  regulations  of  the  company  in  the  same 
manner  and  to  the  same  extent  as  if  they  had  been  inserted  in  articles  of  associa- 
tion, and  the  articles  had  been  duly  registered. 

XVI.  The  articles  of  association  shall  be  printed,  they  shall  bear  the  same 
stamp  as  if  they  were  contained  in  a  deed,  and  shall  be  signed  by  each  subscriber 
in  the  presence  of,  and  be  attested  by,  one  witness  at  the  least,  and  such  attesta- 
tion shall  be  a  sufficient  attestation  in  Scotland  as  well  as  in  England  and  Ireland : 
When  registered  they  shall  bind  the  company  and  the  members  thereof,  to  the 
same  extent  as  if  each  member  had  subscribed  his  name  and  affixed  his  seal 
thereto,  and  there  were  in  such  articles  contained  a  covenant  on  the  part  of  him- 
self, his  heirs,  executors,  and  administrators,  to  conform  to  all  the  regulations 
contained  in  such  articles,  subject  to  the  provisions  of  this  Act ;  and  all  monies 
payable  by  any  member  to  the  company,  in  pursuance  of  the  conditions  and 
regulations  of  the  company,  or  any  of  such  conditions  or  regulations,  shall  be 
deemed  to  be  a  debt  due  from  such  member  to  the  company,  and  in  England 
and  Ireland  to  be  in  the  nature  of  a  specialty  debt. 

General  Provisions. 

XVII.  The  memorandum  of  association  and  the  articles  of  association,  if 
any,  shall  be  delivered  to  the  Eegistrar  of  Joint-stock  Companies  hereinafter 
mentioned,  who  shall  retain  and  register  the  same :  There  shall  be  paid  to  the 
registrar  by  a  company  having  a  capital  divided  into  shares,  in  respect  of  the 
several  matters  mentioned  in  the  Table  marked  B.  in  the  First  Schedule  hereto, 
the  several  fees  therein  specified,  or  such  smaller  fees  as  the  Board  of  Trade  may 
from  time  to  time  direct ;  and  by  a  company  not  having  a  capital  divided  into 
shares,  in  respect  of  the  several  matters  mentioned  in  the  Table  marked  C.  in  the 
First  Schedule  hereto,  the  several  fees  therein  specified,  or  such  smaller  fees  as 
the  Board  of  Trade  may  from  time  to  time  direct :  All  fees  paid  to  the  said 
registrar  in  pursuance  of  this  Act  shall  be  paid  into  the  receipt  of  her  Majesty's 
Exchequer,  and  be  carried  to  the  account  of  the  Consolidated  Fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

XVIII.  Upon  the  registration  of  the  memorandum  of  association,  and  of  the 
articles  of  association  in  cases  where  articles  of  association  are  required  by  this 
Act  or  by  the  desire  of  the  parties  to  be  registered,  the  registrar  shall  certify 
under  his  hand  that  the  company  is  incorporated,  and  in  the  case  of  a  limited 
company  that  the  company  is  limited :  The  subscribers  of  the  memorandum  of 
association,  together  with  such  other  persons  as  may  from  time  to  time  become 
members  of  the  company,  shall  thereupon  be  a  body  corporate  by  the  name 
contained  in  the  memorandum  of  association,  capable  forthwith  of  exercising  all 
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the  functions  of  an  incorporated  company,  and  having  perpetual  succession  and 
a  common  seal,  with  power  to  hold  lands,  but  with  such  hability  on  the  part  of 
the  members  to  contribute  to  the  assets  of  the  company  in  the  event  of  the  same 
being  wound  up  as  is  hereinafter  mentioned  :  A  certificate  of  the  iacorporation 
of  any  company  given  by  the  registrar  shall  be  conclusive  evidence  that  aU  the 
requisitions  of  this  Act  in  respect  of  registration  have  been  complied  with. 

XIX.  A  copy  of  the  memorandum  of  association,  having  annexed  thereto 
the  articles  of  association,  if  any,  shall  be  forwarded  to  every  member,  at  his 
request,  on  payment  of  the  sum  of  one  shilling  or  such  less  sum  as  may  be 
prescribed  by  the  company  for  each  copy ;  and  if  any  company  makes  default  in 
forwarding  a  copy  of  the  memorandum  of  association  and  articles  of  association, 
if  any,  to  a  member,  in  pursuance  of  this  section,  the  company  so  making  default 
shaU  for  each  offence  incur  a  penalty  not  exceeding  one  pound. 

XX.  No  company  shall  be  registered  under  a  name  identical  with  that  by 
which  a  subsisting  company  is  already  registered,  or  so  nearly  resembling  the 
same  as  to  be  calculated  to  deceive,  except  in  a  case  where  such  subsisting  com- 
pany is  in  the  course  of  being  dissolved  and  testifies  its  consent  in  such  manner 
as  the  registrar  requires  ;  and  if  any  company,  through  inadvertence  or  other- 
wise, is,  without  such  consent  as  aforesaid,  registered  by  a  name  identical  with 
that  by  which  a  subsisting  company  is  registered,  or  so  nearly  resembling  the 
same  as  to  be  calculated  to  deceive,  such  first-mentioned  company  may,  with  the 
sanction  of  the  registrar,  change  its  name,  and  upon  such  change  being  made  the 
registrar  shaU  enter  the  new  name  on  the  register  in  the  place  of  the  former 
name,  and  shall  issue  a  certificate  of  incorporation  altered  to  meet  the  circum- 
stances of  the  case ;  but  no  such  alteration  of  name  shall  affect  any  rights  or 
obligations  of  the  company,  or  render  defective  any  legal  proceedings  instituted 
or  to  be  instituted  by  or  against  the  company,  and  any  legal  proceedings  may  be 
continued  or  commenced  against  the  company  by  its  new  name  that  might  have 
been  continued  or  commenced  against  the  company  by  its  former  name. 

XXL  No  company  formed  for  the  purpose  of  promoting  art,  science, 
religion,  charity,  or  any  other  like  object,  not  involving  the  acquisition  of  gain 
by  the  company  or  by  the  individual  members  thereof,  shall,  without  the  sanc- 
tion of  the  Board  of  Trade,  hold  inore  than  two  acres  of  land ;  but  the  Board  of 
Trade  may,  by  licence  tmder  the  hand  of  one  of  their  principal  secretaries  or 
assistant  secretaries,  empower  any  such  company  to  hold  lands  in  such  quantity 
and  subject  to  such  conditions  as  they  think  fit. 
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PART    II. 


DISTRIBUTION  OF  CAPITAL  AND  LIABILITY  OF  MEMBEES  OF  COMPANIES  AND 
ASSOCIATIONS  UNDER  THIS  ACT. 

Distribution  of  Capital. 

XXII.  The  shares  or  other  interest  of  any  member  in  a  company  under  this 
Act  shall  be  personal  estate,  capable  of  being  transferred  in  manner  provided  by 
the  regulations  of  the  company,  and  shall  not  be  of  the  nature  of  real  estate,  and 
each  share  shall,  in  the  case  of  a  company  having  a  capital  divided  into  shares, 
be  distinguished  by  its  appropriate  number. 

XXIII.  The  subscribers  of  the  memorandum  of  association  of  any  company 
under  this  Act  shall  be  deemed  to  have  agreed  to  become  members  of  the  com- 
pany whose  memorandum  they  have  subscribed,  and  upon  the  registration  of  the 
company  shall  be  entered  as  members  on  the  register  of  members  hereinafter 
mentioned  ;  and  every  other  person  who  has  agreed  to  become  a  member  of  a 
company  under  this  Act,  and  whose  name  is  entered  on  the  register  of  members, 
shall  be  deemed  to  be  a  member  of  the  company. 

XXIY.  Any  transfer  of  the  share  or  other  interest  of  a  deceased  member  of 
a  company  under  this  Act,  made  by  his  personal  representative,  shall,  notwith- 
standing such  personal  representative  may  not  himself  be  a  member,  be  of  the 
same  validity  as  if  he  had  been  a  member  at  the  time  of  the  execution  of  the 
instrument  of  transfer. 

XXV.  Every  company  under  this  Act  shall  cause  to  be  kept  in  one  or  more 
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books  a  register  of  its  members,  and  there  shall  be  entered  therein  the  following 
particulars  : 

(1.)  The  names  and  addresses,  and  the  occupations,  if  any,  of  the  members 
of  the  company,  with  the  addition,  in  the  case  of  a  company  having 
a  capital  divided  into  shares,  of  a  statement  of  the  shares  held  by 
each  member,  distinguishing  each  share  by  its  number :  And  of  the 
amount  paid  or  agreed  to  be  considered  as  paid  on  the  shares  of  each 
member : 
(2.)  The  date  at  which  the  name  of  any  person  was  entered  in  the  register 

as  a  member: 
(3.)  The  date  at  which  any  person  ceased  to  be  a  member: 
And  any  company  acting  in  contravention  of  this  section  shall  incur  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  its  default  in  complying 
with  the  provisions  of  this  section  continues,  and  every  director  or  manager  of 
the  company  who  shall  knowingly  and  wilfully  authorize  or  permit  such  contra- 
vention shall  incur  the  like  penalty. 

XXVI.  Every  company  under  this  Act,  and  having  a  capital  divided  into 
shares,  shall  make,  once  at  least  in  every  year,  a  list  of  aU  persons  who,  on  the 
fourteenth  day  succeeding  the  day  on  which  the  ordinary  general  meeting,  or 
if  there  is  more  than  one  ordinary  meeting  in  each  year,  the  first  of  such  ordi- 
nary general  meetings  is  held,  are  members  of  the  company ;  and  such  list  shall 
state  the  names,  addresses,  and  occupations  of  all  the  members  therein  men- 
tioned, and  the  number  of  shares  held  by  each  of  them,  and  shall  contain  a 
summary  specifying  the  following  particulars  : 

(1.)  The  amount  of  the  capital  of  the  company,  and  the  number  of  shares 

into  which  it  is  divided : 
(2.)  The  number  of  shares  taken  from  the  commencement  of  the  company 

up  to  the  date  of  the  summary  : 
(3.)  The  amount  of  calls  made  on  each  share  : 
(4.)  The  total  amount  of  calls  received  : 
(5.)  The  total  amount  of  calls  impaid  : 
(6.)  The  total  amount  of  shares  forfeited : 

(7.)  The  names,  addresses,  and  occupations  of  the  persons  who  have  ceased 
to  be  members  since  the  last  list  was  made,  and  the  number  of  shares 
held  by  each  of  them. 
The  above  list  and  summary  shall  be  contained  in  a  separate  part  of  the  register, 
and  shall  be  completed  within  seven  days  after  such  fourteenth  day  as  is  men- 
tioned in  this  section,  and  a  copy  shall  forthwith  be  forwarded  to  the  Registrar 
of  Joint-stock  Companies. 

XXVII.  If  any  company  under  this  Act,  and  having  a  capital  divided  into 
shares,  makes  default  in  complying  with  the  provisions  of  this  Act  with  respect 
to  forwarding  such  list  of  members  or  summary  as  is  hereinbefore  mentioned  to 
the  registrar,  such  company  shall  incur  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  default  continues,  and  every  director  and  manager 
of  the  company  who  shall  knowingly  and  wilfuUy  authorize  or  permit  such 
default  shall  iacur  the  hke  penalty. 

XXVIII.  Every  company  under  this  Act,  having  a  capital  divided  into 
shares,  that  has  consolidated  and  divided  its  capital  into  shares  of  larger  amount 
than  its  existing  shares,  or  converted  any  portion  of  its  capital  into  stock,  shall 
give  notice  to  the  Registrar  of  Joint-stock  Companies  of  such  consoHdation, 
division,  or  conversion,  specifying  the  shares  so  consolidated,  divided,  or  con- 
verted. 

XXIX.  Where  any  company  under  this  Act,  and  having  a  capital  divided 
into  shares,  has  converted  any  portion  of  its  capital  into  stock,  and  given  notice 
of  such  conversion  to  the  registrar,  all  the  provisions  of  this  Act  which  are 
appUcable  to  shares  only  shall  cease  as  to  so  much  of  the  capital  as  is  converted 
into  stock ;  and  the  register  of  members  hereby  required  to  be  kept  by  the  com- 
pany, and  the  list  of  members  to  be  forwarded  to  the  registrar,  shall  show  the 
amount  of  stock  held  by  each  member  in  the  hst  instead  of  the  amount  of  shares 
and  the  particulars  relating  to  shares  hereinbefore  required. 

XXX.  No  notice  of  any  trust,  expressed,  impKed,  or  constructive,  shall  be 
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entered  on  the  register,  or  be  receivable  by  the  registrar,  in  the  case  of  com- 
panies under  this  Act  and  registered  in  England  or  Ireland. 

XXXI.  A  certificate,  under  the  common  seal  of  the  company,  specifying   Certificate  of 
any  share  or  shares  of  stock  held  by  any  member  of  a  company,  shall  be  prima   shares  or  stock. 
facie  evidence  of  the  title  of  the  member  to  the  share  or  shares  or  stock  therein 

specified. 

XXXII.  The  register  of  members,  commencing  from  the  date  of  the  regis-   Inspection  of 
tration  of  the  company,  shall  be  kept  at  the  registered  office  of  the  company   register, 
hereinafter  mentioned :  Except  when  closed  as  hereinafter  mentioned,  it  shall 

during  business  hours,  but  subject  to  such  reasonable  restrictions  as  the  company 
in  general  meeting  may  inipose,  so  that  not  less  than  two  hours  in  each  day  be 
appointed  for  inspection,  be  open  to  the  inspection  of  any  member  gratis,  and  to 
the  inspection  of  any  other  person  on  the  payment  of  one  shilling,  or  such  less 
sum  as  the  company  may  prescribe,  for  each  inspection  ;  and  every  such  mem- 
ber or  other  person  may  require  a  copy  of  such  register,  or  of  any  part  thereof, 
or  of  such  list  or  summary  of  members  as  is  hereinbefore  mentioned,  on  payment 
of  sixpence  for  every  himdred  words  required  to  be  copied :  If  such  inspection 
or  copy  is  refused,  the  company  shall  incur  for  each  refusal  a  penalty  not 
exceeding  two  pounds,  and  a  further  penalty  not  exceeding  two  pounds  for 
every  day  during  which  such  refusal  continues,  and  every  director  and  manager 
of  the  company  who  shall  knowingly  authorize  or  permit  such  refusal  shall  incur 
the  hke  penalty ;  and  in  addition  to  the  above  penalty,  as  respects  companies 
registered  in  England  and  Ireland,  any  judge  sitting  in  chambers,  or  the  Vice- 
Warden  of  the  Stannaries,  in  the  case  of  companies  subject  to  his  jurisdiction, 
'may  by  order  compel  an  immediate  inspection  of  the  register. 

XXXIII.  Any  company  under  this  Act  may,  upon  giving  notice  by  adver- 
tisement in  some  newspaper  circulating  in  the  district  in  wHch  the  registered 
office  of  the  company  is  situated,  close  the  register  of  members  for  any  time  or 
times  not  exceeding  in  the  whole  thirty  days  in  each  year. 

XXXIV.  Where  a  company  has  a  capital  divided  into  shares,  whether  such 
shaies  may  or  may  not  have  been  converted  into  stock,  notice  of  any  increase 
in  such  capital  beyond  the  registered  capital,  and  where  a  company  has  not  a 
capital  divided  into  shares,  notice  of  any  increase  in  the  number  of  members 
beyond  the  registered  number,  shall  be  given  to  the  registrar  in  the  case  of  an 
increase  of  capital,  within  fifteen  days  from  the  date  of  the  passing  of  the  reso- 
lution by  which  such  increase  has  been  authorized,  and  in  the  case  of  an  increase 
of  members  within  fifteen  days  from  the  time  at  which  such  increase  of  mem- 
bers has  been  resolved  on  or  has  taken  place,  and  the  registrar  shall  forthwith 
record  the  amount  of  such  increase  of  capital  or  members  :  If  such  notice  is  not 
given  within  the  period  aforesaid  the  company  in  default  shall  incur  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  such  neglect  to  give 
notice  continues,  and  every  director  and  manager  of  the  company  who  shall 
knowingly  and  wilfully  authorize  or  permit  such  default  shall  incur  the  like 
penalty. 

XXXV.  If  the  name  of  any  person  is,  without  sufficient  cause,  entered  in 
or  omitted  from  the  register  of  members  of  any  company  under  this  Act,  or  if 
default  is  made  or  unnecessary  delay  takes  place  in  entering  on  the  register  the 
fact  of  any  person  having  ceased  to  be  a  member  of  the  company,  the  person  or 
member  aggrieved,  or  any  member  of  the  company,  or  the  company  itself,  may, 
as  respects  companies  registered  in  England  or  Ireland,  by  motion  in  any  of  her 
Majesty's  superior  courts  of  law  or  equity,  or  by  appMcation  to  a  judge  sitting 
in  chambers,  or  to  the  Vice- Warden  of  the  Stannaries  in  the  case  of  companies 
subject  to  his  jurisdiction,  and  as  respects  companies  registered  in  Scotland  by 
summary  petition  to  the  Court  of  Session,  or  in  such  other  manner  as  .the  said 
Courts  may  direct,  apply  for  an  order  of  the  Court  that  the  register  may  be  rec- 
tified; and  the  Court  may  either  refuse  such  apphcation,  with  or  without  costs, 
to  be  paid  by  the  applicant,  or  it  may,  if  satisfied  of  the  justice  of  the  case, 
make  an  order  for  the  rectification  of  the  register,  and  may  direct  the  company 
to  pay  all  the  costs  of  such  motion,  application,  or  petition,  and  any  damages 
the  party  aggrieved  may  have  sustained :  The  Court  may  in  any  proceeding 
under  this  section  decide  on  any  question  relating  to  the  title  of  any  person  who 
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is  a  party  to  such  proceeding  to  have  his  name  entered  in  or  omitted  from  the 
register,  whether  such  question  arises  between  two  or  more  members  or  alleged 
members,  or  between  any  members  or  alleged  members  and  the  company,  and 
generally  the  Court  may  in  any  such  proceeding  decide  any  question  that  it 
may  be  necessary  or  expedient  to  decide  for  the  rectification  of  the  register ; 
provided  that  the  Court,  if  a  court  of  common  law,  may  direct  an  issue  to  be 
tried,  in  which  any  question  of  law  may  be  raised,  and  a  writ  of  error  or 
appeal,  in  the  manner  directed  by  'The  Common  Law  Procedure  Act,  1854,' 
shall  lie. 

XXXVI.  Whenever  any  order  has  been  made  rectifying  the  register,  in  the 
case  of  a  company  hereby  required  to  send  a  hst  of  its  members  to  the  registrar, 
the  Court  shall,  by  its  order,  direct  that  due  notice  of  such  rectification  be  given 
to  the  registrar. 

XXXVII.  The  register  of  members  shall  be  prima  facie  evidence  of  any 
matters  by  this  Act  directed  or  authorized  to  be  inserted  therein. 

Liability  of  Members. 

XXXVIII.  In  the  event  of  a  company  formed  under  this  Act  being  wound 
up,  every  present  and  past  member  of  such  company  shall  be  hable  to  contri- 
bute to  the  assets  of  the  company  to  an  amount  sufficient  for  payment  of  the 
debts  and  liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of 
the  winding  up,  and  for  the  payment  of  such  sums  as  may  be  required  for  the 
adjustment  of  the  rights  of  the  contributories  amongst  themselves,  with  the 
qualifications  following  ;  (that  is  to  say,) 

(1.)  No  past  member  shall  be  liable  to  contribute  to  the  assets  of  the  com- 
pany if  he  has  ceased  to  be  a  member  for  a  period  of  one  year  or 
upwards  prior  to  the  commencement  of  the  winding  up  : 

(2.)  No  past  member  shall  be  hable  to  contribute  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after  the  time  at  which  he  ceased 
to  be  a  member  : 

(3.)  No  past  member  shall  be  Hable  to  contribute  to  the  assets  of  the  com- 
pany unless  it  appears  to  the  Court  that  the  existing  members  are 
unable  to  satisfy  the  contributions  required  to  be  made  by  them  in 
pursuance  of  this  Act : 

(4.)  In  the  case  of  a  company  limited  by  shares,  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount,  if  any,  unpaid  on 
the  shares  in  respect  of  which  he  is  hable  as  a  present  or  past  member : 

(5.)  In  the  case  of  a  company  limited  by  guarantee,  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount  of  the  undertaking 
entered  into  on  his  behalf  by  the  memorandum  of  association  : 

(6.)  Nothing  in  this  Act  contained  shall  invalidate  any  provision  contained 
in  any  policy  of  insurance  or  other  contract  whereby  the  habihty  of 
individual  members  upon  any  such  pohcy  or  contract  is  restricted,  or 
whereby  the  funds  of  the  company  are  alone  made  liable  in  respect  of 
such  pohcy  or  contract : 

(7.)  No  sum  due  to  any  member  of  a  company,  in  his  character  of  a  member, 
by  way  of  dividends,  profits,  or  otherwise,  shall  be  deemed  to  be  a 
debt  of  the  company,  payable  to  such  member  in  a  case  of  competi- 
tion between  himself  and  any  other  creditor  "not  being  a  member  of 
the  company ;  but  any  such  sum  may  be  taken  into  account,  for  the 
purposes  of  the  final  adjustment  of  the  rights  of  the  contributories 
amongst  themselves. 


PART  III. 


Eegistered 
of&ce  of  com- 
pany. 


MANAGEMENT  AND  ADMINISTRATION  OF  COMPANIES  AND  ASSOCIATIONS  UNDEE  THIS 

ACT. 

Provisions  for  Protection  of  Creditors. 

XXXIX.  Every  company  under  this  Act  shall  have  a  registered  office  to 
which  all  communications  and  notices  may  be  addressed :  If  any  company  under 
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this  Act  carries  on  business  without  having  such  an  office,  it  shall  incur  a  penalty 
■  not  exceeding  five  pounds  for  every  day  during  -which  business  is  so  carried  on. 

XL.  Notice  of  the  situation  of  such  registered  office,  and  of  any  change 
therein,  shall  be  given  to  the  registrar,  and  recorded  by  him :  Until  such  notice 
is  given  the  company  shall  not  be  deemed  to  have  complied  with  the  provisions 
of  this  Act  with  respect  to  having  a  registered  office. 

XLI.  Every  hmited  company  under  this  Act,  whether  limited  by  shares  or 
by  guarantee,  shall  paint  or  affix,  and  shall  keep  painted  or  affixed,  its  name  on 
the  outside  of  every  office  or  place  in  which  the  business  of  the  company  is 
carried  on,  in  a  conspicuous  position,  in  letters  easily  legible,  and  shall  have  its 
name  engraven  in  legible  characters  on  its  seal,  and  shall  have  its  name  men- 
tioned in  legible  characters  in  all  notices,  advertisements,  and  other  official 
publications  of  such  company,  and  in  all  bflls  of  exchange,  promissory-notes, 
endorsements,  cheques,  and  orders  for  money  or  goods  purporting  to  be  signed 
by  or  on  behalf  of  such  company,  and  in  all  bills  of  parcels,  invoices,  receipts, 
and  letters  of  credit  of  the  company. 

XLII.  If  any  limited  company  imder  this  Act  does  not  paint  or  aflix,  and 
keep  painted  or  affixed,  its' name  in  manner  directed  by  this  Act,  it  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds  for  not  so  painting  or  affixing  its  name, 
and  for  every  day  during  which  such  name  is  not  so  kept  painted  or  affixed,  and 
every  director  and  manager  of  the  company  who  shall  knowingly  and  wilfuUy 
authorize  or  permit  such  default  shall  be  liable  to  the  like  penalty ;  and  if  any 
director,  manager,  or  officer  of  such  company,  or  any  person  on  its  behalf,  uses 
or  authorizes  the  use  of  any  seal  purporting  to  be  a  seal  of  the  company  whereon 
its  name  is  not  so  engraven  as  aforesaid,  or  issues  or  authorizes  the  issue  of  any 
notice,  advertisement,  or  other  official  publication  of  such  company,  or  signs  or 
authorizes  to  be  signed  on  behalf  of  such  company  any  bill  of  exchange,  pro- 
missory-note, endorsement,  cheque,  order  for  money  or  goods,  or  issues  or 
authorizes  to  be  issued  any  bill  of  parcels,  invoice,  receipt,  or  letter  of  credit  of 
the  company,  wherein  its  name  is  not  mentioned  in  manner  aforesaid,  he  shall 
be  liable  to  a  penalty  of  fifty  pounds,  and  shall  further  be  personally  liable  to 
the  holder  of  any  such  bill  of  exchange,  promissory-note,  cheque,  or  order  for 
money  or  goods  for  the  amount  thereof,  unless  the  same  is  duly  paid  by  the 
company. 

XLIII.  Every  limited  company  under  this  Act  shall  keep  a  register  of  all 
mortgages  and  charges  specifically  affecting  property  of  the  company,  and  shall 
enter  in  such  register  in  respect  of  each  mortgage  or  charge  a  short  description 
of  the  property  mortgaged  or  charged,  the  amount  of  charge  created,  and  the 
names  of  the  mortgagees  or  persons  entitled  to  such  charge :  If  any  property  of 
the  company  is  mortgaged  or  charged  without  such  entry  as  aforesaid  being 
made,  every  director,  manager,  or  other  officer  of  the  company  who  knowingly 
and  wilfully  authorizes  or  permits  the  omission  of  such  entry  shall  incur  a  penalty 
not  exceeding  fifty  pounds :  The  register  of  mortgages  required  by  this  section 
shaU  be  open  to  inspection  by  any  creditor  or  member  of  the  company  at  all 
reasonable  times  ;  and  if  such  inspection  is  refused,  any  officer  of  the  company 
refusing  the  same,  and  every  director  and  manager  of  the  company  authorizing 
or  knowingly  and  wUfuUy  permitting  such  refusal,  shall  incur  a  penalty  not 
exceeding  five  pounds,  and  a  further  penalty  not  exceeding  two  pounds  for  every 
day  during  which  such  refusal  continues  ;  and  in  addition  to  the  above  penalty, 
as  respects  companies  registered  in  England  and  Ireland,  any  judge  sitting  in 
chambers,  or  the  Vice-Warden  of  the  Stannaries  in  the  case  of  companies  subject 
to  his  jurisdiction,  may  by  order  compel  an  immediate  inspection  of  the  register. 

XLIV.  Every  limited  banking  company  and  every  insurance  company,  and 
deposit,  provident,  or  benefit  society  under  this  Act  shall,  before  it  commences 
busiaess,  and  also  on  the  first  Monday  in  February  and  the  first  Monday  in 
August  in  every  year  during  which  it  carries  on  business,  make  a  statement  in 
the  form  marked  D.  in  the  First  Schedule  hereto,  or  as  near  thereto  as  circum- 
stances will  admit,  and  a  copy  of  such  statement  shall  be  put  up  in  a  conspiou- 
.ous  place  in  the  registered  office  of  the  company,  and  in  every  branch  office  or 
place  where  the  business  of  the  company  is  carried  on,  and  if  default  is  made  in 
compHance  vnth  the  provisions  of  this  section  the  company  shall  be  liable  to  a 
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penalty  not  exceeding  five  pounds  for  every  day  during  which  such  default  con- 
tinues, and  every  director  and  manager  of  the  company  who  shall  knowingly 
and  wilfully  authorize  or  permit  such  default  shall  incur  the  like  penalty. 

Every  member  and  every  creditor  of  any  company  mentioned  in  this  section 
shall  be  entitled  to  a  copy  of  the  above-mentioned  statement  on  payment  of  a 
sum  not  exceeding  sixpence. 

XLV.  Every  company  under  this  Act,  and  not  having  a  capital  divided  into 
shares,  shall  keep  at  its  registered  office  a  register  containing  the  names  and 
addresses  and  the  occupations  of  its  directors  or  managers,  and  shall  send  to  the 
Registrar  of  Joint-stock  Companies  a  copy  of  such  register,  and  shall  from  time 
to  time  notify  to  the  registrar  any  change  that  takes  place  in  such  directors  or 


Definition 
of  special 
resolution. 


XLVI.  If  any  company  under  this  Act,  and  not  having  a  capital  divided 
into  shares,  makes  default  ia  keepuig  a  register  of  its  directors  or  managers,  or 
in  sending  a  copy  of  such  register  to  the  registrar  in  compliance  with  the  fore- 
goiag  rules,  or  in  notifying  to  the  registrar  any  change  that  takes  place  in  such 
directors  or  managers,  such  delinquent  company  shall  incur  a  penalty  not  exceed- 
ing five  pounds  for  every  day  during  which  such  default  contiaues,  and  every 
director  and  manager  of  the  company  who  shall  knowingly  and  wHfuUy  authorize 
or  permit  such  default  shall  incur  the  like  penalty. 

XL VII.  A  promissory-note  or  bill  of  exchange  shall  be  deemed  to  have  been 
made,  accepted,  or  endorsed  on  behalf  of  any  company  under  this  Act,  if  made, 
accepted,  or  endorsed  in  the  name  of  the  company  by  any  person  acting  under 
the  authority  of  the  company,  or  if  made,  accepted,  or  endorsed  by  or  on  behalf 
or  on  account  of  the  company,  by  any  person  acting  under  the  authority  of  the 
company. 

XLVIII.  If  any  company  under  this  Act  carries  on  business  when  the 
number  of  its  members  is  less  than  seven  for  a  period  of  six  months  after  the 
number  has  been  so  reduced,  every  person  who  is  a  member  of  such  company 
during  the  time  that  it  so  carries  on  business  after  such  period  of  six  months, 
and  is  cognizant  of  the  fact  that  it  is  so  carrying  on  business  with  fewer  than 
seven  members,  shall  be  severally  liable  for  the  payment  of  the  whole  debts  of 
the  company  contracted  duririg  such  time,  and  may  be  sued  for  the  same,  with- 
out the  joinder  in  the  action  or  suit  of  any  other  member. 

Provisions  for  Protection  of  Members. 

XLIX.  A  general  meeting  of  every  company  under  this  Act  shall  be  held 
once  at  the  least  in  every  year. 

L.  Subject  to  the  provisions  of  this  Act,  and  to  the  conditions  contained  in 
the  memorandum  of  association,  any  company  formed  under  this  Act  may,  in 
general  meeting,  from  time  to  time,  by  passing  a  special  resolution  in  manner 
hereiaafter  mentioned,  alter  all  or  any  of  the  regulations  of  the  company  con- 
tained in  the  articles  of  association  or  in  the  Table  marked  A.  in  the  First  Schedule, 
where  such  Table  is  applicable  to  the  company,  or  make  new  regulations  to  the 
exclusion  of  or  ia  addition  to  all  or  any  of  the  regulations  of  the  company  ;  and 
any  regulations  so  made  by  special  resolution  shall  be  deemed  to  be  regulations 
of  the  company  of  the  same  validity  as  if  they  had  been  originally  contained  in 
the  articles  of  association,  and  shall  be  subject  in  Kke  manner  to  be  altered  or 
modified  by  any  subsequent  special  resolution. 

LI.  A  resolution  passed  by  a  company  under  this  Act  shall  be  deemed  to  be 
special  whenever  a  resolution  has  been  passed  by  a  majority  of  not  less  than 
three-fourths  of  such  members  of  the  company  for  the  time  being  entitled, 
according  to  the  regulations  of  the  company,  to  vote  as  may  be  present,  in  per  - 
son  or  by  proxy  (in  cases  where  by  the  regulations  of  the  company  proxies  are 
allowed),  at  any  general  meeting  of  which  notice  specifying  the  intention  to  pro- 
pose such  resolution  has  been  duly  given,  and  such  resolution  has  been  confirmed 
by  a  majority  of  such  members  for  the  time  being  entitled,  according  to  the 
regulations  of  the  company,  to  vote  as  may  be  present,  in  person  or  by  proxy, 
at  a  subsequent  general  meeting,  of  which  notice  has  been  duly  given,  and  held 
at  an  interval  of  not  less  than  fourteen  days  nor  more  than  one  month  from  the 
date  of  the  meeting  at  which  such  resolution  was  first  passed  :  At  any  meeting 
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mentioned  in  this  section,  unless  a  poU  is  demanded  by  at  least  five  members,  a 
declaration  of  the  chairman  that  the  resolution  has  been  carried  shall  be  deemed 
conclusive  evidence  of  the  fact,  without  proof  of  the  number  or  proportion  of  the 
votes  recorded  in  favour  of  or  against  the  same  :  Notice  of  any  meeting  shall, 
for  the  purposes  of  this  section,  be  deemed  to  be  duly  given  and  the  meeting  to 
be  duly  held,  whenever  such  notice  is  given  and  meeting  held  in  manner  pre- 
scribed by  the  regulations  of  the  company  :  In  computing  the  majority  under 
this  section,  when  a  poU  is  demanded,  reference  shall  be  had  to  the  number  of 
votes  to  which  each  member  is  entitled  by  the  regulations  of  the  company. 

LII.  In  default  of  any  regulations  as  to  voting  every  member  shaU  have  one 
vote,  and  in  default  of  any  regulations  as  to  summoning  general  meetings  a 
meeting  shall  be  held  to  be  duly  summoned  of  which  seven  days'  notice  in  writing 
has  been  served  on  every  member  in  manner  in  which  notices  are  required  to  be 
served  by  the  Table  marked  A.  in  the  First  Schedule  hereto,  and  in  default  of  any 
regulations  as  to  the  persons  to  summon  meetings  five  members  shall  be  com- 
petent to  summon  the  same,  and  in  default  of  any  regulations  as  to  who  is  to  be 
chairman  of  such  meeting,  it  shall  be  competent  for  any  person  elected  by  the 
members  present  to  preside. 

LIII.  A  copy  of  any  special  resolution  that  is  passed  by  any  company  under 
this  Act  shall  be  printed  and  forwarded  to  the  registrar  of  Joint-stock  Companies, 
and  be  recorded  by  him :  If  such  copy  is  not  so  forwarded  within  fifteen  days 
from  the  date  of  the  confirmation  of  the  resolution,  the  company  shall  incur  a 
penalty  not  exceeding  two  pounds  for  every  day  after  the  expiration  of  such 
fifteen  days  during  which  such  copy  is  omitted  to  be  forwarded,  and  every 
director  and  manager  of  the  company  who  shall  knowingly  and  wilfully  autho- 
rize or  permit  such  default  shall  incur  the  like  penalty. 

LIV.  Where  articles  of  association  have  been  registered,  a  copy  of  every 
special  resolution  for  the  time  being  in  force  shall  be  annexed  to  or  embodied  in 
every  copy  of  the  articles  of  association  that  may  be  issued  after  the  passing  of 
such  resolution  :  .Where  no  articles  of  association  have  been  registered,  a  copy 
of  any  special  resolution  shall  be  forwarded  in  print  to  any  member  requesting 
the  same  on  payment  of  one  shiUing,  or  such  less  sum  as  the  company  may  direct : 
And  if  any  company  makes  default  in  complying  with  the  provisions  of  this 
section  it  shall  incur  a  penalty  not  exceeding  one  pound  for  each  copy  in  respect 
of  which  such  default  is  made  ;  and  every  director  and  manager  of  the  company 
who  shall  knowingly  and  wilfully  authorize  or  permit  such  default  shaU  inom-  the 
like  penalty. 

LV.  Any  company  under  this  Act  may,  by  instrument  in  writing  under  its 
common  seal,  empower  any  person,  either  generally  or  in  respect  of  any  specified 
matters,  as  its  attorney,  to  execute  deeds  on  its  behaH  in  any  place  not  situate  in 
the  United  Kiagdom  ;  and  every  deed  signed  by  such  attorney,  on  behalf  of  the 
company,  and  under  his  seal,  shall  be  binding  on  the  company,  and  have  the 
same  effect  as  if  it  were  imder  the  common  seal  of  the  company. 

LVI.  The  Board  of  Trade  may  appoint  one  or  more  competent  inspectors  to 
examine  into  the  affairs  of  any  company  under  this  Act,  and  to  report  thereon, 
in  such  manner  as  the  Board  may  direct,  upon  the  appKcations  following ;  (that 
is  to  say,) 

(1.)  In  the  case  of  a  banking  company  that  has  a  capital  divided  into  shares, 
upon  the  application  of  members  holding  not  less  than  one-third  part 
of  the  whole  shares  of  the  company  for  the  time  being  issued  : 

(2.)  In  the  case  of  any  other  company  that  has  a  capital  divided  into  shares, 
upon  the  application  of  members  holding  not  less  than  one-fifth  part 
of  the  whole  shares  of  the  company  for  the  time  being  issued : 

(3.)  In  the  case  of  any  company  not  having  a  capital  divided  into  shares, 
upon  the  application  of  members  being  in  number  not  less  than  one- 
fifth  of  the  whole  number  of  persons  for  the  time  being  entered  on  the 
register  of  the  company  as  members. 

LVII.  The  appHcation  shall  be  supported  by  such  evidence  as  the  Board  of 
Trade  may  require  for  the  purpose  of  showing  that  the  apphcants  have  good 
reason  for  requiring  such  investigation  to  be  made,  and  that  they  are  not 
actuated  by  malicious  motives  in  instituting  the  same  ;  the  Board  of  Trade  may 
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also  require  the  applicants  to  give  security  for  payment  of  the  costs  of  the 
inquiry  before  appointing  any  inspector  or  inspectors. 

LV-III.  It  shaU  be  the  duty  of  all  officers  and  agents  of  the  company  to 
produce  for  the  examination  of  the  inspectors  all  books  and  documents  in  their 
custody  or  power  :  Any  inspector  may  examine  upon  oath  the  officers  and  agents 
of  the  company  in  relation  to  its  business,  and  may  administer  such  oath  accord- 
ingly :  If  any  officer  or  agent  refuses  to  produce  any  book  or  document  hereby 
directed  to  be  produced,  or  to  answer  any  question  relating  to  the  affairs  of  the 
company,  he  shall  incur  a  penalty  not  exceeding  five  pounds  in  respect  of  each 
offence. 

LIX.  Upon  the  conclusion  of  the  examination  the  inspectors  shall  report 
their  opinion  to  the  Board  of  Trade  :  Such  report  shall  be  written  or  printed,  as 
the  Board  of  Trade  directs  :  A  copy  shall  be  forwarded  by  the  Board  of  Trade 
to  the  registered  office  of  the  company,  and  a  further  copy  shall,  at  the  request 
of  the  members  upon  whose  appUoation  the  inspection  was  made,  be  dehvered  to 
them  or  to  any  one  or  more  of  them  :  AU  expenses  of  and  incidental  to  any  such 
examination  as  aforesaid  shall  be  defrayed  by  the  members  upon  whose  appli- 
cation the  inspectors  were  appointed,  unless  the  Board  of  Trade  shaU  direct  the 
same  to  be  paid  out  of  the  assets  of  the  company,  which  it  is  hereby  authorized 
to  do. 

LX.  Any  company  under  this  Act  may  by  special  resolution  appoint  inspec- 
tors for  the  purpose  of  examining  into  the  affairs  of  the  company  :  The  inspectors 
so  appointed  shaU  have  the  same  powers  and  perform  the  same  duties  as  inspec- 
tors appointed  by  the  Board  of  Trade,  with  this  exception,  that,  instead  of 
making  their  report  to  the  Board  of  Trade,  they  shall  make  the  same  in  such 
manner  and  to  such  persons  as  the  company  in  general  meeting  directs ;  and  the 
officers  and  agents  of  the  company  shall  incur  the  same  penalties,  in  case  of  any 
refusal  to  produce  any  book  or  document  hereby  required  to  be  produced  to 
such  inspectors,  or  to  answer  any  question,  as  they  would  have  incurred  if  such 
inspector  had  been  appointed  by  the  Board  of  Trade. 

LXI.  A  copy  of  the  report  of  any  inspectors  appointed  under  this  Act, 
authenticated  by  the  seal  of  the  company  into  whose  affairs  they  have  made 
inspection,  shall  be  admissible  in  any  legal  proceeding,  as  evidence  of  the  opinion 
of  the  inspectors  in  relation  to  any  matter  contained  in  such  report. 

Notices. 

LXII.  Any  summons,  notice,  order,  or  other  document  required  to  be  served 
upon  the  company  may  be  served  by  leaving  the  same,  or  sending  it  through  the 
post  in  a  prepaid  letter  addressed  to  the  company,  at  their  registered  office. 

LXIII.  Any  document  to  be  served  by  post  on  the  company  shall  be  posted 
in  such  time  as  to  admit  of  its  being  dehvered  in  the  due  course  of  dehvery 
within  the  period  (if  any)  prescribed  for  the  service  thereof ;  and  in  proving 
service  of  such  document  it  shall  be  sufficient  to  prove  that  such  document  was 
properly  directed,  and  that  it  was  put  as  a  prepaid  letter  into  the  Post  Office. 

LXIV.  Any  summons,  notice,  order,  or  proceeding  requiring  authentication 
by  the  company,  may  be  signed  by  any  director,  secretary,  or  other  authorized 
officer  of  the  company,  and  need  not  be  under  the  common  seal  of  the  company, 
and  the  same  may  be  in  writing  or  in  print,  or  partly  in  writing  and  partly  in 
print. 

Legal  Proceedings. 

LXV.  AU  offences  under  this  Act  made  punishable  by  any  penalty  may  be 
prosecuted  summarily  before  two  or  more  Justices,  as  to  England,  in  manner 
directed  by  an  Act  passed  in  the  session  holden  m  the  eleventh  and  twelfth 
years  of  the  reign  of  her  Majesty  Queen  Victoria,  chapter  forty -three,  intituled 
An  Act  to  facilitate  the  Performance  of  the  Duties  of  Justices  of  the  Peace  out  of 
Sessions  within  England  and  Wales  with  respect  to  summary  Convictions  and  Orders, 
or  any  Act  amending  the  same  ;  and  as  to  Scotland,  before  two  or  more  Justices 
or  the  Sheriff  of  the. county,  in  manner  directed  by  the  Act  passed  in  the  session 
of  Parhament  holden  in  the  seventeenth  and  eighteenth  years  of  the  reign  of  her 
Majesty  Queen  Victoria,  chapter  one  hundred  and  four,  intituled  An  Act  to  amend 
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and  consolidate  the  Acts  relating  to  Merchant  Shipping,  or  any  Act  amending  the 
same,  as  regards  offences  in  Scotland  against  that  Act,  not  being  offences  by  that 
Act  described  as  felonies  or  misdemeanors ;  and  as  to  Ireland,  in  manner  directed 
by  the  Act  passed  in  the  session  holden  in  the  fourteenth  and  fifteenth  years  of 
the  reign  of  her  Majesty  Queen  Victoria,  chapter  ninety-three,  intituled  An  Act 
to  consolidate  and  amend  the  Acts  regulating  the  Proceedings  of  Petty  Sessions  and 
the  Duties  of  Justices  of  the  Peace  out  of  Quarter  Sessions  in  Ireland,  or  any  Act 
amending  the  same. 

LXVI.  The  Justices  or  Sheriff  imposing  any  penalty  under  this  Act  may 
direct  the  whole  or  amy  part  thereof  to  be  applied  in  or  towards  payment  of  the 
costs  of  the  proceedings,  or  in  or  towards  the  rewarding  the  person  upon  whose 
information  or  at  whose  suit  such  penalty  has  been  recovered ;  and,  subject  to 
such  direction,  all  penalties  shall  be  paid  into  the  receipt  of  her  Majesty's  Ex- 
chequer, in  such  manner  as  the  Treasury  may  direct,  and  shall  be  carried  to  and 
form  part  of  the  ConsoUdated  Fund  of  the  United  Kingdom. 

LXVII.  Every  company  under  this  Act  shall  cause  minutes  of  all  resolutions 
and  proceedings  of  general  meetings  of  the  company,  and  of  the  directors  or 
managers  of  the  company  in  cases  where  there  are  directors  or  managers,  to  be 
duly  entered  in  books  to  be  from  time  to  time  provided  for  the  purpose  ;  and 
any  such  minute  as  aforesaid,  if  purporting  to  be  signed  by  the  chairman  of  the 
meeting  at  which  such  resolutions  were  passed  or  proceedings  had,  or  by  the 
chairman  of  the  next  succeeding  meeting,  shall  be  received  as  evidence  in  all 
legal  proceedings  ;  and  until  the  contrary  is  proved,  every  general  meeting  of 
the  company  or  meeting  of  directors  or  managers  in  respect  of  the  proceedings 
of  which  minutes  have  been  so  made  shall  be  deemed  to  have  been  duly  held 
and  convened,  and  aU  resolutions  passed  thereat  or  proceedings  had,  to  have 
been  duly  passed  and  had,  and  aU  appointments  of  directors,  managers,  or 
hquidators  shall  be  deemed  to  be  vaUd,  and  all  acts  done  by  such  directors, 
managers,  or  liquidators  shall  be  valid,  notwithstanding  any  defect  that  may 
afterwards  be  discovered  in  their  appointments  or  qualifications. 

LXVIII.  In  the  case  of  companies  under  this  Act,  and  engaged  in  working 
mines  within  and  subject  to  the  jurisdiction  of  the  Stannaries,  the  Court  of  the 
Vice-Warden  of  the  Stannaries  shall  have  and  exercise  the  like  jurisdiction  and 
powers,  as  well  on  the  common  law  as  on  the  equity  side  thereof,  which  it  now 
possesses  by  custom,  usage,  or  statute  in  the  case  of  unincorporated  companies, 
but  only  so  far  as  such  jurisdiction  or  powers  are  consistent  with  the  provisions 
of  this  Act  and  with  the  constitution  of  companies  as  prescribed  or  required  by 
this  Act ;  "and  for  the  purpose  of  giving  fuller  effect  to  such  jurisdiction  in  all 
actions,  suits,  or  legal  proceediags  instituted  in  the  said  Court,  in  causes  or 
matters  whereof  the  Court  has  cognizance,  aU  process  issuing  out  of  the  same, 
and  aU  orders,  rules,  demands,  notices,  warrants,  and  summonses  required  or 
authorized  by  the  practice  of  the  Court  to  be  served  on  any  company,  whether 
registered  or  not  registered,  or  any  member  or  contributory  thereof,  or  any 
oifioer,  agent,  director,  manager,  or  servant  thereof,  may  be  served  in  any  part 
of  England  without  any  special  order  of  the  Vice-Warden  for  that  purpose,  or  by 
such  special  order  may  be  served  in  any  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  in  the  adjacent  islands,  parcel  of  the  dominions  of  the 
Crown,  on  such  terms  and  conditions  as  the  Court  shaU  think  fit;  and  aU 
decrees,  orders,  and  judgments  of  the  said  Court  made  or  pronounced  in  such 
causes  or  matters  may  be  enforced  in  the  same  maimer  in  which  decrees,  orders, 
and  judgments  of  the  Court  may  now  by  law  be  enforced,  whether  within  or 
beyond  the  local  limits  of  the  Stannaries ;  and  the  seal  of  the  said  Court,  and 
the  signature  of  the  registrar  thereof,  shaU  be  judiciaUy  noticed  by  aU  other 
courts  and  judges  in  England,  and  shall  require  no  other  proof  than  the  pro- 
duction thereof :  The  registrar  of  the  said  Court,  or  the  assistant  registrar,  in 
making  sales  under  any  decree  or  order  of  the  Court  shaU  be  entitled  to  the 
same  privUege  of  selling  by  auction  or  competition  without  a  Ucence,  and  without 
being  liable  to  duty,  as  a  judge  of  the  Court  of  Chancery  is  entitled  to  in  pur- 
suance of  the  Acts  in  that  behaU. 

LXIX.  Where  a  limited  company  is  plaintiff  or  pursuer  in  any  action,  suit, 
or  other  legal  proceeding,  any  judge  having  jurisdiction  in  the  matter  may,  if  it 
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appears  by  any  credible  testimony  that  there  is  reason  to  believe  tbat  if  the 
defendant  be  successful  in  his  defence  the  assets  of  the  company  wiU  be  insuffi- 
cient to  pay  his  costs,  require  sufficient  security  to  be  given  for  such  costs,  and 
may  stay  all  proceedings  until  such  security  is  given. 

LXX.  In  any  action  or  suit  brought  by  the  company  against  any  member  to 
recover  any  call  or  other  monies  due  from  such  member  in  his  character  of 
member,  it  shall  not  be  necessary  to  set  forth  the  special  matter,  but  it  shaU  be 
sufficient  to  allege  that  the  defendant  is  a  member  of  the  company,  and  is  in- 
debted to  the  company  in  respect  of  a  call  made  or  other  monies  due  whereby 
an  action  or  suit  hath  accrued  to  the  company. 

Alteration  of  Forms. 
LXXI.  The  forms  set  forth  in  the  Second  Schedule  hereto,  or  forms  as  near 
thereto  as  circumstances  admit,  shall  be  used  in  aU  matters  to  which  such  forms 
refer ;  the  Board  of  Trade  may  from  time  to  time  make  such  alterations  in  the 
tables  and  forms  contained  in  the  First  Schedule  hereto,  so  that  it  does  not 
increase  the  amotmt  of  fees  payable  to  the  registrar  in  the  said  schedule  men- 
tioned, and  in  the  forms  in  the  Second  Schedule,  or  make  such  additions  to  the 
last-mentioned  forms,  as  it  deems  requisite:  Any  such  table  or  form,  when 
altered,  shall  be  published  in  the  London  Gazette,  and  upon  such  publication 
being  made  such  table  or.  form  shall  have  the  same  force  as  if  it  were  included 
in  the  Schedule  to  this  Act,  but  no  alteration  made  by  the  Board  of  Trade  in 
the  Table  marked  A.  contained  in  the  First  Schedule  shall  affect  any  company 
registered  prior  to  the  date  of  such  alteration,  or  repeal,  as  respects  such  com- 
pany, any  portion  of  such  Table. 

Arbitrations. 

LXXII.  Any  company  under  this  Act  may  from  time  to  time,  by  writing 
under  its  common  seal,  agree  to  refer  and  may  refer  to  arbitration,  in  accord- 
ance with  'The  Railway  Companies  Arbitration  Act,  1859,'  any  existing  or 
future  difference,  question,  or  other  matter  whatsoever  in  dispute  between  itself 
and  any  other  company  or  person,  and  the  companies  parties  to  the  arbitration 
may  delegate  to  the  person  or  persons  to  whom  the  reference  is  made  power  to 
settle  any  terms  or  to  determine  any  matter  capable  of  being  lawfully  settled  or 
determined  by  the  companies  themselves,  or  by  the  directors  or  other  managing 
body  of  such  companies. 

LXXIII.  AU  the  provisions  of  '  The  Railway  Companies  Arbitration  Act, 
1859,'  shaU  be  deemed  to  apply  to  arbitrations  between  companies  and  persons 
in  pursuance  of  this  Act ;  and  in  the  construction  of  such  provisions  '  the  com- 
panies' shall  be  deemed  to  include  companies  authorized  by  this  Act  to  refer 
disputes  to  arbitration. 

PART   IV. 

WINDING  UP  OF  COMPANIES  AOT)  ASSOCIATIONS  UNDER  THIS  ACT. 

Preliminary. 

LXXIV.  The  term  'contributory'  shall  mean  every  person  liable  to  con- 
tribute to  the  assets  of  a  company  under  this  Act,  -in  the  event  of  the  same  being 
wound  up :  It  shall  also,  in  all  proceedings  for  determining  the  persons  who  are 
to  be  deemed  contributories,  and  in  aU  proceedings  prior  to  the  final  determina- 
tion of  such  persons,  include  any  person  aUeged  to  be  a  contributory. 

LXXV.  The  Mabihty  of  any  person  to  contribute  to  the  assets  of  a  company 
under  this  Act  in  the  event  of  the  same  being  wound  up,  shaU  be  deemed  to 
create  a  debt  (in  England  and  Ireland  of  the  nature  of  a  specialty)  accruing  due 
from  such  person  at  the  time  when  his  habUity  commenced,  but  payable  at  the 
time  or  respective  times  when  calls  are  made  as  hereinafter  mentioned  for 
enforcing  such  liabUity ;  and  it  shall  be  lawful  in  the  case  of  the  bankruptcy  of 
any  contributory  to  prove  against  his  estate  the  estimated  value  of  his  HabUity  to 
future  calls,  as  weU  as  calls  already  made. 

LXXVI.  If  any  contributory  dies  either  before  or  after  he  has  been  placed 
on  the  list  of  contributories  hereinafter  mentioned,  his  personal  representatives. 
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Keirs,  and  devisees  shall  be  liable  in  a  due  course  of  administration  to  contribute 
to  the  assets  of  the  company  in  discharge  of  the  habihty  of  such  deceased  con- 
tributory, and  such  personal  representatives,  heirs,  and  devisees  shall  be  deemed 
to  be  contributories  accordingly. 

LXXVIl.  If  any  contributory  becomes  bankrupt,  either  before  or  after  he   Contributories 
has  been  placed  on  the  list  of  contributories,  his  assignees  shall  be  deemed  to   in  case  of 
represent  such  bankrupt  for  all  the  purposes  of  the  winding  up,  and  shall  be   bankruptcy, 
deemed  to  be  contributories  accordingly,  and  may  be  called  upon  to  admit  to 
proof  against  the  estate  of  such  bankrupt,  or  otherwise  to  allow  to  be  paid  out 
of  his  assets  in  due  course  of  law,  any  monies  due  from  such  bankrupt  in  respect 
of  his  liability  to  contribute  to  the  assets  of  the  company  being  wound  up ; .  and 
for  the  purposes  of  this  section  any  person  who  may  have  taken  the  benefit  of 
any  Act  for  the  relief  of  insolvent  debtors  before  the  eleventh  day  of  October 
one  thousand  eight  hundred  and  sixty-one  shall  be  deemed  to  have  become 
bankrupt. 

LXXVIII.  If  any  female  contributory  marries,  either  before  or  after  she  has  Contributories 
been  placed  on  the  list  of  contributories,  her  husband  shall  dm-ing  the  continu-   in  case  of 
ance  of  the  marriage  be  Mable  to  contribute  to  the  assets  of  the  company  the  marriage, 
same  sum  as  she  would  have  been  liable  to  contribute  if  she  had  not  married, 
and  he  shall  be  deemed  to  be  a  contributory  accordingly. 

Winding  up  by  Court. 

LXXIX.  A  company  under  this  Act  may  be  wound  up  by  the  Court  as 
hereinafter  defined,  under  the  following  circumstances ;  (that  is  to  say,) 

(1.)  Whenever  the  company  has  passed  a  special  resolution  r^cLuiring  the 

company  to  be  wound  up  by  the  Court  : 
(2.)  Whenever  the  company  does  not  commence  its  business  within  a  year 
from  its  incorporation,  or  suspends  its  business  for  the  space  of  a 
whole  year : 
(8.)  Whenever  the  members  are  reduced  in  number  to  less  than  seven : 
(4.)  Whenever  the  company  is  unable  to  pay  its  debts : 
(5.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the 

company  should  be  wound  up. 
LXXX.  A  company  under  this  Act  shall  be  deemed  to  be  unable  to  pay  its 
debts, 

(1.)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the  com- 
pany is  indebted,  at  law  or  in  equity,  in  a  sum  exceeding  fifty  pounds 
then  due,  has  served  on  the  company,  by  leaving  the  same  at  their 
registered  oflBce,  a  demand  under  his  hand  requiring  the  company  to 
pay  the  sum  so  due,  and  the  company  has  for  the  space  of  three  weeks 
succeeding  the  service  of  such  demand  neglected  to  pay  such  sum,  or 
to  secure  or  compound  for  the  same  to  the  reasonable  satisfaction  of 
the  creditor : 
(2.)  Whenever,  in  England  and  Ireland,  execution  or  other  process  issued 
on  a  judgment,  decree,  or  order  obtained  in  any  court  in  favour  of 
any  creditor,  at  law  or  in  equity,  in  any  proceeding  instituted  by  such 
creditor  against  the  company,  is  returned  unsatisfied  in  whole  or  in 
part: 
(.3.)  Whenever  in  Scotland  the  inducise  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or  an  extract  registered 
protest  have  expired  without  payment  being  made  : 
(4.)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that  the  com- 
pany is  unable  to  pay  its  debts. 
LXXXI.  The  expression  '  the  Court,'  as  used  in  this  part  of  this  Act,  shall  Definition  of 
mean  the  following  authorities  ;  (that  is  to  say,)  '  the  Court.' 

In  the  case  of  a  company  engaged  in  working  any  mine  within  and  subject 
to  the  jurisdiction  of  the  Stannaries, — the  Court  of  the  Vice- Warden  in 
the  Stannaries,  unless  the  Vice- Warden  certifies  that  in  his  opinion  the 
company  would  be  more  advantageously  wound  up  in  the  High  Coiirt 
of  Chancery,  in  which  case  '  the  Court '  shall  mean  the  High  Court  of 
Chancery : 


Company  when 
deemed  unable 
to  pay  its 
debts. 


1056 


25  AND  26  VICT.  c.  89. 


Application  for 
winding  up  to 
be  made  by 
petition. 


Power  of 
Court. 


Commence- 
ment of  wind- 
ing up  by 
Court. 
Court  may 
grant  injunc- 
tion. 


Course  to  be 
pursued  by 
Court  on  bear- 
ing petition. 
Actions  and 
suits  to  be 
stayed  after 
order  for 
winding  up. 
Copy  of  order 
to  be  forwarded 
to  registrar. 
Power  of 
Court  to  stay 
proceedings. 


In  the  case  of  a  company  registered  in  England  that  is  not  engaged  in  work- 
ing any  such  mine  as  aforesaid, — the  High  Court  of  Chancery  : 

In  the  case  of  a  company  registered  in  Ireland,  the  Court  of  Chancery  in 
Ireland : 

In  aU  cases  of  companies  registered  in  Scotland,  the  Court  of  Session  in  either 
Division  thereof : 
Provided  that  where  the  Court  of  Chancery  ua  England  ox  Ireland  makes  an 
order  for  winding  up  a  company  under  this  Act,  it  may,  if  it  thinks  fit,  direct  all 
subsequent  proceedings  for  winding  up  the  same  to  be  had  in  the  Court  of  Bank- 
ruptcy having  jurisdiction  in  the  place  ia  which  the  registered  office  of  the  com- 
pany is  situate  ;  and  thereupon  such  last-mentioned  Court  of  Bankruptcy  shall, 
for  the  purposes  of  winding  up  the  company,  be  deemed  to  be  '  the  Court'  within 
the  meaning  of  the  Act,  and  shall  have  for  the  purposes  of  such  winding  up  all 
the  powers  of  the  High  Court  of  Chancery,  or  of  the  Court  of  Chancery  in  Ire- 
land, as  the  case  may  require. 

LXXXII.  Any  apphcation  to  the  Court  for  the  winding  up  of  a  company 
under  this  Act  shall  be  by  petition  ;  it  may  be  presented  by  the  company,  or  by 
any  one  or  more  creditor  or  creditors,  contributory  or  contributories  of  the  com- 
pany, or  by  all  or  any  of  the  above  parties,  together  or  separately  ;  and  every 
order  which  may  be  made  on  any  such  petition  shall  operate  in  favour  of  aU  the 
creditors  and  all  the  contributories  of  the  company  in  the  same  manner  as  if  it 
had  been  made  upon  the  joint  petition  of  a  creditor  and  a  contributory. 

LXXXIII.  Any  judge  of  the  High  Court  of  Chancery  may  do  in  chambers 
any  act  which  the  Court  is  hereby  authorized  to  do  ;  and  the  Vice- Warden  of 
the  Stannaries  may  direct  that  a  petition  for  winding  up  a  company  be  heard  by 
him  at  such  time  and  at  such  place  within  the  jurisdiction  of  the  Stannaries,  or 
within  or  near  to  the  place  where  the  registered  office  of  the  company  is  situated, 
as  he  may  deem  to  be  convenient  to  the  parties  concerned,  or  (with  the  consent 
of  the  parties  concerned)  at  any  place  in  England  ;  and  all  orders  made  thereon 
shall  have  the  same  force  and  effect  as  if  they  had  been  made  by  the  Vice- 
Warden  sitting  at  Truro  or  elsewhere  within  the  jurisdiction  of  the  Court,  and  all 
parties  and  persons  summoned  to  attend  at  the  hearing  of  any  such  petition  shall 
be  compellable  to  give  their  attendance  before  the  Vice-Warden  by  like  process 
and  in  like  manner  as  at  the  hearing  of  any  cause  or  matter  at  the  usual  sitting 
of  the  said  Court ;  and  the  registrar  of  the  Court  may,  subject  to  exception  or 
appeal  to  the  Vice- Warden  as  heretofore  used,  do  and  exercise  such  and  the  like 
acts  and  powers  in  the  matter  of  winding  up  as  he  is  now  used  to  do  and  exercise 
in  a  suit  on  the  equity  side  of  the  said  Court. 

LXXXIV.  A  winding  up  of  a  company  by  the  Court  shall  be  deemed  to 
commence  at  the  time  of  the  presentation  of  the  petition  for  the  winding  up. 

LXXXV.  The  Court  may,  at  any  time  after  the  presentation  of  a  petition 
for  winding  up  a  company  under  this  Act,  and  before  making  an  order  for 
winding  up  the  company,  upon  the  application  of  the  company,  or  of  any 
creditor  or  contributory  of  the  company,  restrain  further  proceedings  in  any 
action,  suit,  or  proceedmg  against  the  company,  upon  such  terms  as  the  Court 
thinks  fit ;  the  Court  may  also  at  any  time  after  the  presentation  of  such  petition, 
and  before  the  first  appointment  of  liquidators,  appoint  provisionally  an  official 
hquidator  of  the  estate  and  effects  of  the  company. 

LXXXVI.  Upon  hearing  the  petition  the  Court  may  dismiss  the  same  with 
or  without  costs,  may  adjourn  the  hearing  conditionally  or  unconditionally,  and 
may  make  any  interim  order,  or  any  other  order  that  it  deems  just. 

LXXXVII.  When  an  order  has  been  made  for  winding  up  a  company  under 
this  Act,  no  suit,  action,  or  other  proceeding  shall  be  proceeded  with  or  com- 
menced against  the  company  except  with  the  leave  of  the  Court,  and  subject  to 
such  terms  as  the  Court  may  impose. 

LXXXVIII.  When  an  order  has  been  made  for  winding  up  a  company 
under  this  Act,  a  copy  of  such  order  shall  forthwith  be  forwarded  by  the  com- 
pany to  the  Registrar  of  Joint-stock  Companies,  who  shall  make  a  minute  thereof 
in  his  books  relating  to  the  company. 

LXXXIX.  The  Court  may  at  any  time  aiter  an  order  has  been  made  for 
winding  up  a  company,  upon  the  apphcation  by  motion  of  any  creditor  or 
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contributory  of  the  company,  and  upon  proof  to  the  satisfaction  of  the  Court 
that  all  proceedings  in  relation  to  such  -winding  up  ought  to  he  stayed,  make  an 
order  staying  the  same,  either  altogether  or  for  a  limited  time,  on  such  terms  and 
subject  to  such  conditions  as  it  deems  fit. 

XO.  When  an  order  has  been  made  for  -winding  up  a  company  limited  by 
guarantee  and  having  a  capital  divided  into  shares,  any  share  capital  that  may 
not  have  been  called  up  shall  be  deemed  to  be  assets  of  the. company,  and  to  be 
a  debt  (in  England  and  Ireland  of  the  nature  of  a  specialty)  due  to  tlie  company 
from  each  member  to  the  extent  of  any  sums  that  may  be  unpaid  on  any  shares 
held  by  him,  and  payable  at  such  time  as  may  be  appointed  by  the  Court. 

XOI.  The  Court  may,  as  to  aU  matters  relating  to  the  -winding  up,  have 
regard  to  the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any 
sufficient  evidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings  of  the 
creditors  or  contributories  to  be  summoned,  held,  and  conducted  in  such  mamaer 
as  the  Court  directs,  for  the  purpose  of  ascertaining  their  -wishes,  and  may 
appoint  a  person  to  act  as  chairman  of  any  such  meeting,  and  to  report  the 
result  of  such  meeting  to  the  Court :  In  the  case  of  creditors,  regard  is  to  be 
had  to  the  value  of  the  debts  due  to  each  creditor,  and  in  the  case  of  contribu- 
tories to  the  number  of  votes  conferred  on  each  contributory  by  the  regulations 
of  the  company. 

Official  Liquidators.' 

XCII.  For  the  purpose  of  conducting  the  proceedings  in  -winding  up  a  com- 
pany, and  assisting  the  Court  therein,  there  may  be  appointed  a  person  or  per- 
sons -to  be  called  an  official  liquidator  or  official  liquidators;  and  the  Court  having 
jurisdiction  may  appoint  such  person  or  persons,  either  provisionally  or  other-wise, 
as  it  thinks  fit,  to  the  office  of  official  hquidator  or  official  liquidators  ;  in  all 
cases  if  more  persons  than  one  are  appointed  to  the  office  of  official  liquidator, 
the  Court  shall  declare  -whether  any  act  hereby  required  or  authorized  to  be 
done  by  the  official  hquidator  is  to  be  done  by  all  or  any  one  or  more  of  such 
persons.  The  Court  may  also  determine  -whether  any  and  -what  security  is  to 
be  given  by  any  official  hquidator  on  his  appointment ;  if  no  official  hquidator 
is  appointed,  or  during  any  vacancy  in  such  appointment,  all  the  property  of 
the  company  shall  be  deemed  to  be  in  the  custody  of  the  Court. 

XCIII.  Any  official  liquidator  may  resign  or  be  removed  by  the  Court  on 
due  cause  sho-wn:  And  any  vacancy  in  the  office  of  an  official  liquidator  appointed 
by  the  Court  shall  be  filled  by  the  Court :  There  shall  be  paid  to  the  official 
hquidator  such  salary  or  remuneration,  by  -way  of  percentage  or  other-wise,  as 
the  Court  may  direct ;  and  if  more  liquidators  than  one  are  appointed  such 
remuneration  shall  be  distributed  amongst  them  in  such  proportions  as  the  Court 
directs. 

XCIV.  The  official  liquidator  or  liquidators  shall  be  described  by  the  style 
of  the  official  Hquidator  or  official  liquidators  of  the  particular  company  in  respect 
of  -which  he  is  or  they  are  appointed,  and  not  by  his  or  their  individual  name  or 
names  ;  he  or  they  ^all  take  into  his  or  their  custody,  or  under  his  or  their 
control,  ah.  the  property,  effects,  and  things  in  actions  to  -which  the  company  is 
or  appears  to  be  entitled,  and  shall  perform  such  duties  in  reference  to  the  wind- 
ing up  of  the  company  as  may  be  imposed  by  the  Court. 

XCV.  The  official  hquidator  shall  have  power,  -with  the  sanction  of  the  Court, 
to  do  the  following  things  : 

To  bring  or  defend  any  action,  suit,  or  prosecution,  or  other  legal  proceeding, 
ci-vil  or  criminal,  in  the  name  and  on  behaK  of  the  company  : 

To  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  for  the 
beneficial  winding  up  of  the  same  : 

To  sell  the  real  and  personal  and  heritable  and  moveable  property,  effects, 
and  things  in  action  of  the  company  by  pubhc  auction  or  private  contract, 
with  power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to 
sell  the  same  in  parcels : 

To  do  all  acts  and  to  execute,  in  the  name  and  on  behalf  of  the  company,  all 
deeds,  receipts,  and  other  documents,  and  for  that  purpose  to  use,  when 
necessary,  the  company's  seal : 
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To  prove,  rank,  claim,  and  draw  a  dividend,  in  the  matter  of  the  bankruptcy 
or  insolvency  or  sequestration  of  any  contributory,  for  any  balance  against 
the  estate  of  such  contributory,  and  to  take  and  receive  dividends  in 
respect  of  such  balance,  in  the  matter  of  bankruptcy  or  insolvency  or 
sequestration,  as  a  separate  debt  due  from  such  bankrupt  or  insolvent, 
and  rateably  Tvith  the  other  separate  creditors  : 
To  draw,  accept,  make,  and  endorse  any  bill  of  exchange  or  promissory-note 
in  the  name  and  on  behalf  of  the  company,  also  to  raise  upon  the  security 
of  the  assets  of  the  company  from  time  to  time  any  requisite  sura  or  sums 
of  money ;  and  the  drawing,  accepting,  making,  or  endorsing  of  every 
such  bill  of  exchange  or  promissory-note  as  aforesaid  on  behalf  of  the 
company  shall  have  the  same  effect  with  respect  to  the  liability  of  such 
company  as  if  such  bill  or  note  had  been  drawn,  accepted,  made,  or  en- 
dorsed by  or  on  behalf  of  such  company  in  the  course  of  carrying  on  the 
business  thereof : 
To  take  out,  if  necessary,  in  his  official  name,  letters  of  administration  to  any 
deceased  contributory,  and  to  do  in  his  official  name  any  other  act  that 
may  be  necessary  for  obtaining  payment  of  any  monies  due  from  a  con- 
tributory or  from  his  estate,  and  which  act  caimot  be  conveniently  done 
in  the  name  of  the  company ;  and  in  all  cases  where  he  takes  out  letters 
of  administration,  or  otherwise  uses  his  official  name  for  obtaining  pay- 
ment of  any  monies  due  from  a  contributory,  such  monies  shall,  for  the 
purpose  of  enabling  him  to  take  out  such  letters  or  recover  such  monies, 
be  deemed  to  be  due  to  the  official  Hquidator  himself : 
To  do  and  execute  all  such  other  things  as  may  be  necessary  for  winding  up 

the  affairs  of  the  company  and  distributing  its  assets. 
XCVI.  The  Court  may  provide  by  any  order  that  the  official  liquidator  may 

exercise  any  of  the  above  powers  without  the  sanction  or  intervention  of  the 

Court,  and  where  an  official  liquidator  is  provisionally  appointed  may  limit,  and 

restrict  his  powers  by  the  order  appointing  him. 

XCVn.  The  official  hquidator  may,  with  the  sanction  of  the  Court,  appoint 

a  soUcitor  or  law-agent  to  assist  him  in  the  performance  of  his  duties. 

Ordinary  Powers  of  Court. 

XCVIII.  As  soon  as  may  be  after  making  an  order  for  winding  up  the  com- 
pany, the  Court  shall  settle  a  hst  of  contributories,  with  power  to  rectify  the 
regisiier  of  members  in  all  cases  where  such  rectification  is  required  in  pursuance 
of  this  Act,  and  shall  cause  the  assets  of  the  company  to  be  collected,  and  applied 
in  discharge  of  its  habilities. 

XOIX.  In  settling  the  list  of  contributories  the  Court  shall  distinguish 
between  persons  who  are  contributories  in  their  own  right  and  persons  who  are 
contributories  as  being  representatives  of  or  being  liable  to  the  debts  of  others  ; 
it  shall  not  be  necessary,  where  the  personal  representative  of  any  deceased 
contributory  is  placed  on  the  list,  to  add  the  heirs  or  devisees  of  such  contribu- 
tory, nevertheless  such  heirs  or  devisees  may  be  added  as  and  when  the  Court 
thinks  fit. 

C.  The  Court  may,  at  any  time  after  making  an  order  for  winding  up  a 
company,  require  any  contributory  for  the  time  being  settled  on  the  list  of  con- 
tributories, trustee,  receiver,  banker,  or  agent,  or  officer  of  the  company  to  pay, 
dehver,  convey,  surrender,  or  transfer  forthvpith,  or  within  such  time  as  the 
Court  directs,  to  or  into  the  hands  of  the  official  liquidator,  any  sum  or  balance, 
books,  papers, -estate,  or  effects  which  happen  to  be  in  his  hands  for  the  time 
being,  and  to  wliich  the  company  is  prima  facie  entitled. 

CI.  The  Court  may,  at  any  time  after  making  an  order  for  winding  up  the 
company,  make  an  order  on  any  contributory  for  the  time  being  settled  on  the 
list  of  contributories,  directing  payment  to  be  made,  in  manner  in  the  said  order 
mentioned,  of  any  monies  due  from  him  or  from  the  estate  of  the  person  whom 
he  represents  to  the  company,  exclusive  of  any  monies  which  he  or  the  estate  of 
the  person  whom  he  represents  may  be  Uable  to  contribute  by  virtue  of  any  call 
made  or  to  be  made  by  the  Court  in  pursuance  of  this  part  of  this  Act ;  and  it 
may,  in  making  such  order,  when  the  company  is  not  limited,  allow  to  such  con- 
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tributory  by  way  of  set-off  any  monies  due  to  him  or  the  estate  which  he  repre- 
sents from  the  company  on  any  independent  dealing  or  contract  with  the  company, 
but  not  any  monies  due  to  Mm  as  a  member  of  the  company  in  respect  of  any 
dividend  or  profit : 

Provided  that  when  all  the  creditors  of  any  company  whether  limited  or 
unlimited  are  paid  in  fuU,  any  monies  due  on  any  account  whatever  to  any 
contributory  from  the  company  may  be  allowed  to  him  by  way  of  set-off  against 
any  subsequent  call  or  calls. 

on.  The  Court  may,  at  any  time  after  making  an  order  for  winding  up  a 
company,  and  either  before  or  after  it  has  ascertained  the  sufficiency  of  the 
assets  of  the  company,  make  calls  on  and  order  payment  thereof  by  all  or  any 
of  the  contributories  for  the  time  being  settled  on  the  list  of  contributories,  to 
the  extent  of  their  liability,  for  payment  of  all  or  any  sums  it  deems  necessary 
to  satisfy  the  debts  and  liabilities  of  the  company,  and  the  costs,  charges,  and 
expenses  of  winding  it  up,  and  for  the  adjustment  of  the  rights  of  the  contribu- 
tories amongst  themselves,  and  it  may,  in  makiQg  a  call,  take  into  consideration 
the  probability  that  some  of  the  contributories  upon  whom  the  same  is  made 
may  partly  or  wholly  fail  to  pay  their  respective  portions  of  the  same. 

CIII.  The  Court  may  order  any  contributory,  purchaser,  or  other  person 
from  whom  money  is  due  to  the  company  to  pay  the  same  into  the  Bank  of 
England  or  any  branch  thereof  to  the  account  of  the  official  hquidator  instead  of 
to  the  official  liquidator,  and  such  order  may  be  enforced  in  the  same  manner  as 
if  it  had  directed  payment  to  the  official  liquidator. 

CIV.  All  monies,  bills,  notes,  and  other  securities  paid  and  delivered  into 
the  Bank  of  England  or  any  branch  thereof  in  the  event  of  a  company  being 
wound  up  by  the  Court,  shall  be  subject  to  such  order  and  regulation  for  the 
keeping  of  the  account  of  such  monies  and  other  effects,  and  for  the  payment 
and  delivery  in  or  investment  and  payment  and  delivery  out  of  the  same  as  the 
Court  may  direct. 

CV.  If  any  person  made  a  contributory  as  personal  representative  of  a 
deceased  contributory  makes  default  in  paying  any  sum  ordered  to  be  paid  by 
him,  proceedings  may  be  taken  for  administering  the  personal  and  real  estates 
of  such  deceased  contributory,  or  either  of  such  estates,  and  of  compelling  pay- 
ment thereout  of  the  monies  due. 

OVI.  Any  order  made  by  the  Court  in  pursuance  of  this  Act  upon  any  con- 
tributory shall,  subject  to  the  provisions  herein  contained  for  appealing  against 
such  order,  be  conclusive  evidence  that  the  monies,  if  any,  thereby  appearing  to 
be  due  or  ordered  to  be  paid  are  due,  and  all  other  pertinent  matters  stated  in 
such  order  are  to  be  taken  to  be  truly  stated,  as  against  all  persons,  and  in  all 
proceedings  whatsoever,  with  the  exception  of  proceedings  taken  against  the 
real  estate  of  any  deceased  contributory,  in  which  case  such  order  shall  only 
be  prima  facie  evidence  for  the  purpose  of  charging  his  real  estate,  unless  his 
heirs  or  devisees  were  on  the  list  of  contributories  at  the  time  of  the  order  being 
made. 

CVII.  The  Court  may  fix  a  certain  day  or  certain  days  on  or  within  which 
creditors  of  the  company  are  to  prove  their  debts  or  claims,  or  to  be  excluded 
from  the  benefit  of  any  distribution  made  before  such  debts  are  proved. 

CVIII.  If  in  the  course  of  proving  the  debts  and  claims  of  creditors  in  the 
Court  of  the  Vice-Warden  of  the  Stannaries  any  debt  or  claim  is  disputed  by  the 
official  liquidator  or  by  any  creditor  or  contributory,  or  appears  to  the  Court  to 
be  open  to  question,  the  Court  shall  have  power,  subject  to  appeal  as  hereinafter 
provided,  to  adjudicate  upon  it,  and  for  that  purpose  the  said  Court  shall  have 
and  exercise  all  needful  powers  of  inquiry  touching  the  same  by  affidavit  or  by 
oral  examination  of  witnesses  or  of  parties,  whether  voluntarily  offering  them- 
selves for  examination  or  summoned  to  attend  by  compulsory  process  of  the 
Court,  or  to  produce  documents  before  the  Cpurt ;  and  the  Court  shall  also  have 
power,  incidentally,  to  decide  on  the  validity  and  extent  of  any  lien  or  charge 
claimed  by  any  creditor  on  any  property  of  the  company  in  respect  of  such  debt, 
and  to  make  declarations  of  right,  binding  on  all  persons  interested ;  and  for  the 
more  satisfactory  determination  of  any  question  of  fact,  or  mixed  question  of  law 
and  fact  arising  on  such  inquiry,  the  Vice-Warden  shall  have  power,  if  he  thinks 
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fit,  to  direct  and  settle  any  action  or  issue  to  be  tried  either  on  the  common  law 
side  of  his  Court,  or  by  a  common  or  special  jury,  before  the  Justices  of  assize  in 
and  for  the  counties  of  Cornwall  or  Devon,  or  at  any  sitting  of  one  of  the  superior 
courts  in  London  or  Middlesex,  which  action  or  issue  shall  accordingly  be  tried 
in  due  course  of  law,  and  without  other  or  further  consent  of  parties  ;  and  the 
finding  of  the  jury  in  such  action  or  issue  shall  be  conclueive  of  the  facts  found, 
unless  the  judge  who  tried  it  makes  known  to  the  Vice-Warden  that  he  was  not 
satisfied  with  the  finding,  or  imless  it  appears  to  the  Vice-Warden  that,  in  con- 
sequence of  miscarriage,  accident,  or  the  subsequent  discovery  of  fresh  material 
evidence,  such  finding  ought  not  to  be  conclusive. 

CIX.  The  Court  shall  adjust  the  rights  of  the  contributories  amongst  them- 
selves, and  distribute  any  surplus  that  may  remain  amongst  the  parties  entitled 
thereto. 

ex.  The  Court  may,  in  the  event  of  the  assets  being  insufficient  to  satisfy 
the  habihties,  make  an  order  as  to  the  payment  out  of  the  estate  of  the  company 
of  the  costs,  charges,  and  expenses  incurred  in  winding  up  any  company  in  such 
order  of  priority  as  the  Court  thinks  just. 

CXI.  "When  the  affairs  of  the  company  have  been  completely  wound  up, 
the  Court  shall  make  an  order  that  the  company  be  dissolved  from  the  date  of 
such  order,  and  the  company  shall  be  dissolved  accordingly. 

CXII.  Any  order  so  made  shall  be  reported  by  the  official  liquidator  to  the 
registrar,  who  shall  make  a  minute  accordingly  in  his  books  of  the  dissolution  of 
such  company. 

CXIII.  If  the  official  liquidator  makes  default  in  reporting  to  the  registrar, 
in  the  case  of  a  company  being  wound  up  by  the  Court,  the  order  that  the  com- 
pany be  dissolved,  he  shall  be  hable  to  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  he  is  so  ia  default. 

OXIV.  Any  petition  for  winding  up  a  company  by  the  Court  under  this 
Act  shall  constitute  a  lis  pendens  within  the  terms  of  the  Act  passed  in  the  ses- 
sion holden  in  the  second  and  third  years  of  the  reign  of  her  present  Majesty, 
chapter  eleven,  and  intituled  An  Act  for  the  better  Protection  of  Purchasers 
against  Judgments.,  Crown  >  Debts,  Lis  pendens,  and  Fiats  in  Bankruptcy,  pro- 
vided the  same  is  duly  registered  in  manner  required  by  such  Act  concerning 
suits  in  equity. 

Extraordinary  Powers  of  Court. 

CXV.  The  Court  may,  after  it  has  made  an  order  for  winding  up  the  com- 
pany, summon  before  it  any  officer  of  the  company  or  person  known  or  suspected 
to  have  in  his  possession  any  of  the  estate  or  effects  of  the  company,  or  supposed 
to  be  indebted  to  the  company,  or  any  person  whom  the  Court  may  deem 
capable  of  giving  information  concerning  the  trade,  dealings,  estate,  or  effects 
of  the  company  ;  and  the  Court  may  require  any  such  officer  or  person  to  pro- 
duce any  books,  papers,  deeds,  writings,  or  other  documents  in  his  custody  or 
power  relating  to  the  company ;  and  if  any  person  so  summoned,  after  being 
tendered  a  reasonable  sum  for  his  expenses,  refuses  to  come  before  the  Court  at 
the  time  appointed,  having  no  lawful  impediment  (made  known  to  the  Court  at 
the  time  of  its  sitting,  and  allowed  by  it),  the  Court  may  cause  such  person  to 
be  apprehended,  and  brought  before  the  Court  for  examination ;  nevertheless, 
in  cases  where  any  person  claims  any  hen  on  papers,  deeds,  or  writings  or  docu- 
ments produced  by  him,  such  production  shall  be  without  prejudice  to  such  Hen, 
and  the  Court  shall  have  jurisdiction  in  the  winding  up  to  determine  all  ques- 
tions relating  to  such  hen. 

CXVI.  If,  after  an  order  for  vnnding  up  in  the  Court  of  the  Vice-Warden  of 
the  Stannaries,  it  appears  that  any  person  claims  property  in,  or  any  lien,  legal 
or  equitable,  upon  any  of  the  machinery,  materials,  ores,  or  effects  on  the  mine, 
or  on  premises  occupied  by  the  company  in  connection  with  the  mine,  or  to 
which  the  company  was,  at  the  time  of  the  order,  prima  facie  entitled,  it  shall 
be  lawful  for  the  Vice- Warden  or  the  registrar  to  adjudicate  upon  such  claim  on 
interpleader  in  the  manner  provided  by  section  eleven  of  the  Act  passed  in  the 
eighteenth  year  of  the  reign  of  her  present  Majesty,  chapter  thirty-two ;  and 
any  action  or  issue  directed  upon  such  interpleader  may,  if  the  A'^ice-Warden 
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think  fit,  be  tried  in  his  Court  or  at  the  assizes  or  the  sittings  in  London  or 
Middlesex,  before  a  judge  of  one  of  the  superior  courts,  in  the  manner  and  on 
the  terms  and  conditions  hereinbefore  provided  in  the  case  of  disputed  debts  and 
claims  of  creditors. 

CXVII.  The  Court  may  examine  upon  oath,  either  by  word  of  mouth  or 
upon  -written  interrogatories,  any  person  appearing  or  brought  before  them  in 
manner  aforesaid  concerning  the  affairs,  dealings,  estate,  or  effects  of  the  com- 
pany, and  may  reduce  into  writing  the  answers  of  every  such  person,  and  require 
him  to  subscribe  the  same. 

CXVIII.  The  Court  may,  at  any  time  before  or  after  it  has  made  an  order 
for  winding  up  a  company,  upon  proof  being  given  that  there  is  probable  cause 
for  believing  that  any  contributory  to  such  company  is  about  to  quit  the  United 
Kingdom,  or  otherwise  abscond,  or  to  remove  or  conceal  any  of  his  goods  or 
chattels,  for  the  purpose  of  evading  payment  of  calls,  or  for  avoiding  examina- 
tion in  respect  of  the  affairs  of  the  company,  cause  such  contributory  to  be 
arrested,  and  his  books,  papers,  monies,  securities  for  monies,  goods,  and  chattels 
to  be  seized,  and  him  and  them  to  be  safely  kept  until  such  time  as  the  Court 
may  order. 

CXIX.  Any  powers  by  this  Act  conferred  on  the  Court  shall  be  deemed  to 
be  in  addition  to  and  not  in  restriction  of  any  other  powers  subsistiug,  either  at 
law  or  in  equity,  of  instituting  proceedings  against  any  contributory,  or  the  estate 
of  any  contributory,  or  against  any  debtor  of  the  company  for  the  recovery  of 
any  call  or  other  sums  due  from  such  contributory  or  debtor,  or  his  estate,  and 
such  proceedings  may  be  instituted  accordingly. 

Enforcement  of  and  Appeal  from  Orders. 

CXX.  All  orders  made  by  the  Court  of  Chancery,  in  England  or  Ireland 
under  this  Act  may  be  enforced  in  the  same  manner  in  which  orders  of  such 
Court  of  Chancery  made  in  any  suit  pending  therein  may  be  enforced,  and  for 
the  purposes  of  this  part  of  this  Act  the  Court  of  the  Yice-Warden  of  the  Stan- 
naries shall,  in  addition  to  its  ordinary  powers,  have  the  same  power  of  enforcing 
any  orders  made  by  it  as  the  Court  of  Chancery  in  England  has  in  relation  to 
matters  within  the  jmsdictioi}  of  such  Court,  and  for  the  last-mentioned  pur- 
poses the  jurisdiction  of  the  Vice- Warden  of  the  Stannaries  shall  be  deemed  to 
be  co-extensive  in  local  Mmits  with  the  jurisdiction  of  the  Court  of  Chancery  in 
England. 

CXXI.  Where  an  order,  interlocutor,  or  decree  has  been  made  in  Scotland 
for  winding  up  a  company  by  the  Com't,  it  shall  be  competent  to  the  Court  in 
Scotland  during  session,  and  to  the  Lord  Ordinary  on  the  Bills  during  vacation, 
on  production  by  the  liquidators  of  a  list  certified  by  them  of  the  names  of  the 
contributories  hable  in  payment  of  any  calls  which  they  may  wish  to  enforce, 
and  of  the  amount  due  by  each  contributory  respectively,  and  of  the  date  when 
the  same  became  due,  to  pronounce  forthwith  a  decree  against  such  contribu- 
tories for  payment  of  the  smns  so  certified  to  be  due  by  each  of  them  respec- 
tively, with  interest  from  the  said  date  till  payment,  at  the  rate  of  five  pounds 
per  centum  per  annum,  in  the  same  way  and  to  the  same  effect  as  if  they  had 
severally  consented  to  registration  for  execution,  on  a  charge  of  six  days,  of  a 
legal  obligation  to  pay  such  calls  and  interest ;  and  such  decree  may  be  extracted 
immediately,  and  no  suspension  thereof  shall  be  competent,  except  on  caution  or 
consignation,  unless  with  special  leave  of  the  Court  or  Lord  Ordinary. 

CXXII.  Any  order  made  by  the  Court  in  England  for  or  in  the  course  of 
the  winding  up  of  a  company  under  this  Act  shall  be  enforced  in  Scotland  and 
Ireland  in  the  courts  that  would  respectively  have  had  jurisdiction  in  respect  of 
such  company  if  the  registered  office  of  the  company  had  been  situate  in  Scot- 
land or  Ireland,  and  in  the  same  manner  in  all  respects  as  if  such  order  had  been 
made  by  the  courts  that  are  hereby  required  to  enforce  the  same  ;  and  in  like 
manner  orders,  interlocutors,  and  decrees  made  by  the  Court  iu  Scotland  for  or 
in  the  course  of  the  winding  up  of  a  company  shall  be  enforced  in  England  and 
Ireland,  and  orders  made  by  the  Court  in  Ireland  for  or  in  the  course  of  wind- 
ing up  a  company  shall  be  enforced  in  England  and  Scotland  by  the  courts 
which  would  respectively  have  had  jurisdiction  in  the  matter  of  such  company 
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if  the  registered  office  of  the  company  were  situate  in  the  divi.sion  of  the  United 
Eongdom  where  the  order  is  required  to  be  enforced,  and  ia  the  same  manner  in 
all. respects  as  if  such  order  had  been  made  by  the  Court  required  to  enforce  the 
same  in  the  case  of  a  company  within  its  own  jurisdiction. 

CXXIII.  Where  any  order,  interlocutor,  or  decree  made  by  one  court  is 
required  to  be  enforced  by.  another  court  as  hereinbefore  provided,  an  office  copy 
of  the  order,  interlocutor,  or  decree  so  made  shall  be  produced  to  tlie  proper 
officer  of  the  Court  required  to  enforce  the  same,  and  the  production  of  such 
office  copy  shall  be  sufficient  evidence  of  such  order,  interlocutor,  or  decree  hav- 
ing been  made,  and  thereupon  such  last-mentioned  court  shall  take  such  steps  in 
the  matter  as  may  be  requisite  for  enforcing  such  order,  interlocutor,  or  decree, 
in  the  same  manner  as  if  it  were  the  order,  interlocutor,  or  decree  of  the  Court 
enforcing  the  same. 

CXXIV.  Rehearings  of  and  appeals  from  any  order  or  decision  made  or 
given  in  the  matter  of  the  winding  up  of  a  company  by  any  court  having  juris- 
diction under  this  Act,  may  be  had  in  the  same  manner  and  subject  to  the  same 
conditions  in  and  subject  to  wljich  appeals  may  be  had  from  any  order  or  decision 
of  the  same  court  in  cases  within  its  ordinary  jurisdiction ;  subject  to  this  restric- 
tion, that  no  such  rehearing  or  appeal  shall  be  heard  unless  notice  of  the  same  is 
given  within  three  weeks  after  any  order  complained  of  has  been  made,  in 
manner  in  which  notices  of  appeal  are  ordinarily  given,  according  to  the  practice 
of  the  oom-t  appealed  from,  unless  such  time  is  extended  by  the  Court  of  Appeal : 
Provided  that  it  shall  be  lawful  for  the  Lord  Warden  of  the  Stannaries,  by  a 
special  or  general  order,  to  remit  at  once  any  appeal  allowed  and  regularly 
lodged  with  him  against  any  order  or  decision  of  the  Vice-Warden  made  in  the 
matter  of  a  winding  up  to  the  Court  of  Appeal  in  Chancery,  which  Court  shall 
thereupon  hear  and  determine  such  appeal,  and  have  power  to  require  aU  such 
certificates  of  the  Vice-Warden,  records  of  proceedings  below,  documents,  and 
papers  as  the  Lord  Warden  would  or  might  have  required  upon  the  hearing  of 
such  appeal,  and  to  exercise  all  other  the  jurisdiction  and  powers  of  the  Lord 
Warden  specified  in  the  Act  of  Parliament  passed  in  the  eighteenth  year  of  the 
reign  of  her  present  Majesty,  chapter  thirty-two,  and  any  order  so  made  by  the 
Court  of  Appeal  in  Chancery  shall  be  final,  without  any  further  appeal. 

CXXV.  In  all  proceedings  under  this  part  of  this  Act,  all  courts,  judges,  and 
persons  judicially  acting,  and  all  other  officers,  judicial  or  ministerial,  of  any 
court,  or  employed  in  enforcing  the  process  of  any  court,  shall  take  judicial 
notice  of  the  signature  of  any  officer  of  the  Courts  of  Chancery  or  Bankruptcy 
in  England  or  in  Ireland,  or  of  the  Court  of  Session  in  Scotland,  or  of  the  Eegis- 
trar  of  the  Court  of  the  Vice-Warden  of  the  Stannaries,  and  also  of  the  official 
seal  or  stamp  of  the  several  offices  of  the  Courts  of  Chancery  or  Bankruptcy  in 
England  or  Ireland,  or  of  the  Court  of  Session  in  Scotland,  or  of  the  Court  of 
the  Vice-Warden  of  the  Stannaries,  when  such  seal  or  stamp  is  appended  to  or 
impressed  on  any  document  made,  issued,  or  signed  under  the  provisions  of  this 
part  of  the  Act,  or  any  official  copy  thereof. 

CXXVI.  The  commissioners  of  the  Court  of  Bankruptcy  and  the  judges  of 
the  County  Courts  in  England  who  sit  at  places  more  than  twenty  miles  from  the 
General  Post  Office,  and  the  commissioners  of  bankrupt  and  the  assistant  barris- 
ters and  recorders  in  Ireland,  and  the  Sheriffs  of  counties  in  Scotland,  shall  be 
commissioners  for  the  purpose  of  taking  evidence  under  this  Act  in  cases  where 
any  company  is  wound  up  in  any  part  of  the  United  Kingdom,  and  it  shall  be 
lawful  for  the  Court  to  refer  the  whole  or  any  part  of  the  examination  of  any 
witnesses  under  this  Act  to  any  person  hereby  appointed  commissioner,  although 
such  commissioner  is  out  of  the  jurisdiction  of  the  Court  that  made  the  order  or 
decree  for  winding  up  the  company ;  and  every  such  commissioner  shall,  in 
addition  to  any  power  of  summoning  and  examining  witnesses,  and  requiring  the 
production  or  deUvery  of  documents,  and  certifying  or  punishing  defaults  by 
witnesses,  which  he  might  lawfully  exercise  as  a  commissioner  of  the  Court  of 
Bankruptcy,  judge  of  a  County  Court,  commissioner  of  bankrupt,  assistant  bar- 
rister, or  recorder,  or  as  a  Sheriff  of  ii  county,  have  in  the  matter  so  referred  to 
him  all  the  same  powers  of  summoning  and  examining  witnesses,  and  requiring 
the  production  or  delivery  of  documents,  and  punishing  defaults  by  witnesses, 
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and  allowing  costs  and  charges  and  expenses  to  witnesses,  as  the  Court  which 
made  the  order  for  winding  up  the  company  has;  and  the  examination  so 
taken  shall  be  returned  or  reported  to  such  last-mentioned  Court  in  such  manner 
as  it  directs. 

CXXVII.  The  Court  may  direct  the  examination  in  Scotland  of  any  person 
for  the  time  being  in  Scotland,  whether  a  contributory  of  the  company  or  not,  in 
regard  to  the  estate,  dealings,  or  affairs  of  any  company  in  the  course  of  being 
wound  up,  or  in  regard  to  the  estate,  dealings,  or  affairs  of  any  person  being  a 
contributory  of  the  company,  so  far  as  the  company  may  be  interested  therein 
by  reason  of  his  being  such  contributory,  and  the  order  or  commission  to  take 
such  examination  shall  be  directed  to  the  Sheriff  of  the  county  in  which  the 
person  to  be  examined  is  residing  or  happens  to  be  for  the  time,  and  the  Sheriff 
shall  summon  such  person  to  appear  before  him  at  a  time  and  place  to  be  specified 
in  the  summons  for  examination  upon  oath  as  a  witness  or  as  a  haver,  and  to 
produce  any  books,  papers,  deeds,  or  documents  called  for  which  may  be  in  his 
possession  or  power,  and  the  Sheriff  may  take  such  examination  either  orally  or 
upon  written  interrogatories,  and  shall  report  the  same  in  writing  in  the  usual 
form  to  the  Court,  and  shall  transmit  with  such  report  the  books,  papers,  deeds, 
or  documents  produced,  if  the  originals  thereof  are  required  and  specified  by  the 
order,  or  otherwise  such  copies  thereof  or  extracts  therefrom,  authenticated  by 
the  Sheriff,  as  may  be  necessary ;  and  in  case  any  person  so  summoned  fails  to 
appear  at  the  time  and  place  specified,  or  appearing  refuses  to  be  examined  or  to 
make  the  production  required,  the  Sheriff  diaU  proceed  against  such  person  as  a 
witness  or  haver  duly  cited,  and  faiLing  to  appear  or  refusing  to  give  evidence  or 
make  production  may  be  proceeded  against  by  the  law  of  Scotland ;  and  the 
Sheriff  shall  be  entitled  to  such  and  the  like  fees,  and  the  witness  shall  be 
entitled  to  such  and  the  like  allowances,  as  Sheriffs  when  acting  as  commissioners 
under  appointment  from  the  Cornet  of  Session  and  as  witnesses  and  havers  are 
entitled  to  in  the  like  cases  according  to  the  law  and  practice  of  Scotland :  If 
any  objection  is  stated  to  the  Sheriff  by  the  witness,  either  on  the  ground  of  his 
incompetency  as  a  witness,  or  as  to  the  production  required  to  be  made,  or  on  any 
other  ground  whatever,  the  Sheriff  may,  if  he  thinks  fit,  report  such  objection 
to  the  Court,  and  suspend  the  examination  of  such  witness  until  such  objection 
has  been  disposed  of  by  the  Court. 

CXXVIII.  Any  affidavit,  affirmation,  or  declaration  required  to  be  sworn  or 
made,  under  the  provisions  or  for  the  purposes  of  this  part  of  this  Act,  may  be 
lawfully  sworn  or  made  in  Great  Britain  or  Ireland,  or  in  any  colony,  island, 
plantation,  or  place  under  the  dominion  of  her  Majesty  in  foreign  parts,  before  any 
court,  judge,  or  person  lawfully  authorized  to  take  and  receive  affidavits,  affirma- 
tions, or  declarations,  or  before  any  of  her  Majesty's  consuls  or  vice-consuls,  in 
any  foreign  parts  out  of  her  Majesty's  dominions,  and  all  courts,  judges,  justices, 
commissioners,  and  persons  acting  judicially  shall  take  judicial  notice  of  the  seal 
or  stamp  or  signature  (as  the  case  may  be)  of  any  such  court,  judge,  person, 
consul,  or  vice-consul  attached,  appended,  or  subscribed  to  any  such  affidavit, 
affirmation,  or  declaration,  or  to  any  other  document  to  be  used  for  the  purposes 
of  this  part  of  this  Act. 

Voluntary  Winding  up  of  Company. 

CXXIX.  A  company  under  this  Act  may  be  woimd  up  voluntarily, 

(1.)  Whenever  the  period,  if  any,  fixed  for  the  duration  of  the  company  by   Circumstances 

the   articles  of  association  expires,  or  whenever  the  event,  if  any,   "iider  which 

occurs,  upon  the  occurrence  of  which  it  is  provided  by  the  articles  of  be^mmmiup^ 

association  that  the  company  is  to  be  dissolved,  and  the  company  m  voluntarily. 

general  meeting  has  passed  a  resolution  requiring  the  company  to  be 

Wound  up  voluntarily : 
(2.)  Wiienever  the  company  has  passed  a  special  resolution  requiring  the 

company  to  be  wound  up  voluntarily : 
(3.)  Whenever  the  company  has  passed  an  extraordinary  resolution  to  the 

effect  that  it  has  been  proved  to  their  satisfaction  that  the  company 
'  cannot  by  reason  of  its  liabilities  continue  its  business,  and  that  it  is 

advisable  to  wind  up  the  same  : 
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For  the  purposes  of  this  Act  any  resolution  shall  be  deemed  to  be  extraordinary 
which  is  passed  in  such  manner  as  would,  if  it  had  been  confirmed  by  a  subse- 
quent meeting,  have  constituted  a  special  resolution  as  hereinbefore  defined. 

CXXX.  A  voluntary  winding  up  shall  be  deemed  to  commence  at  the  time 
of  the  passing  of  the  resolution  authorizing  such  winding  up. 

CXXXI.  Whenever  a  company  is  wotmd  up  voluntarily  the  company  shall, 
from  the  date  of  the  commencement  of  such  winding  up,  cease  to  carry  on  its 
business,  except  in  so  far  as  may  be  required  for  the  beneficial  winding  up 
thereof,  and  all  transfers  of  shares  except  transfers  made  to  or  with  the  sanction 
of  the  liquidators,  or  alteration  in  the  status  of  the  members  of  the  company 
taking  place  after  the  commencement  of  such  winding  up,  shall  be  void,  but  its 
corporate  state  and  all  its  corporate  powers  shall,  notwithstanding  it  is  otherwise 
provided  by  its  regulations,  continue  until  the  affairs  of  ^  the  company  are  wound  up. 
CXXXII.  Notice  of  any  special  resolution  or  extraordinary  resolution  passed 
for  winding  up  a  company  voluntarily  shall  be  given  by  advertisement  as  respects 
companies  registered  in  England  in  the  London  Gazette,  as  respects  companies 
registered  \a  Scotland  in  the  Edinburgh  Gazette,  and  as  respects  companies 
registered  in  Ireland  in  the  Dublin  Gazette. 

CXXXIII.  The  following  consequences  shaU  ensue  upon  the  voluntary 
winding  up  of  a  company  : 

(1.)  The  property  of  the  company  shall  be  applied  in  satisfaction  of  its 

liabilities  pari  passu,  and,  subject  thereto,  shall,  unless  it  be  otherwise 

provided  by  the  regulations  of  the  company,  be  distributed  amongst 

the  members  according  to  their  rights  and  interests  in  the  company : 

(2.)  Liquidators  shall  be  appointed  for  the  purpose  of  winding  up  the  affairs 

of  the  company  and  distributing  the  property  : 
(3.)  The  company  in  general  meeting  shall  appoint  such  persons  or  person 
as  it  thinks  fit  to  be  liquidators  or  a  liquidator,  and  may  fix  the 
remuneration  to  be  paid  to  them  or  him  : 
(4.)  If  one  person  only  is  appointed,  all  the  provisions  herein  contained  in 

reference  to  several  liquidators  shall  apply  to  him : 
(5.)  Upon  the  appointment  of  liquidators  all  the  power  of  the  directors  shall 
cease,  except  in  so  far  as  the  company  in  general  meeting  or  the 
liquidators  may  sanction  the  continuance  of  such  powers  : 
(6.)  When  several  hquidators  are  appointed,  every  power  hereby  given  may 
be  exercised  by  such  one  or  more  of  them  as  may  be  determined  at 
the  time  of  their  appointment,  or  in  default  of  such  determination  by 
any  number  not  less  than  two : 
(7.)  The  liquidators  may,  without  the  sanction  of  the  Court,  exercise  all 

powers  by  this  Act  given  to  the  ofiicial  liquidator : 
(8.)  The  hquidators  may  exercise  the  powers  hereinbefore  given  to  the  Court 
of  setthng  the  Ust  of  contributories  of  the  company,  and  any  list  so 
settled  shall  be  prima  facie  evidence  of  the  habihty  of  the  persons 
named  thereia  to  be  contributories : 
(9.)  The  liquidators  may  at  any  time  after  the  passing  of  the  resolution  for 
winding  up  the  company,  and  before  they  have  ascertained  the  sufii- 
ciency  of  the  assets  of  the  company,  call  on  all  or  any  of  the  contri- 
butories for  the  time  being  settled  on  the  list  of  contributories  to  the 
extent  of  their  liabihty  to  pay  all  or  any  sums  they  deem  necessary 
to  satisfy  the  debts  and  liabilities  of  the  company,  and  the  costs, 
charges,  and  expenses  of  winding  it  up,  and  for  the  adjustment  of 
the  rights  of  the  contributories  amongst  themselves,  and  the  hquida- 
tors may  in  making  a  call  take  into  consideration  the  probability  that 
some  of  the  contributories  upon  whom  the  same  is  made  may  partly  or 
wholly  fail  to  pay  their  respective  portions  of  the  same : 
(10.)  The  liquidators  shaU  pay  the  debts  of  the  company,  and  adjust  the 
rights  of  the  contributories  amongst  themselves. 
CXXXI  V.  Where  a  company  limited  by  guarantee,  and  having  a  capital 
divided  into  shares,  is  being  wound  up  voluntarily,  any  share  capital  that  may 
not  have  been  called  up  shall  be  deemed  to  be  assets  of  the  company,  and  to  be 
a  specialty  debt  due  from  each  member  to  the  company  to  the  extent  of  any 
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sums  that  may  be  unpaid  on  any  shares  held  by  him,  and  payable  at  such  time 
as  may  be  appointed  by  the  hquidators. 

OXXXV.  A  company  about  to  be  wound  up  voluntarily,  or  in  the  course 
of  being  wound  up  voluntarily,  may,  by  an  extraordinary  resolution,  delegate 
to  its  creditors,  or  to  any  committee  of  its  creditors,  the  power  of  appointing 
liquidators  or  any  of  them,  and  supplying  any  vacancies  in  the  appointment  of 
liquidators,  or  may  by  a  like  resolution  enter  into  any  arrangement  with  respect 
to  the  powers  to  be  exercised  by  the  liquidators,  and  the  manner  in  which  they 
are  to  be  exercised ;  and  any  act  done  by  the  creditors,  in  pursuance  of  such 
delegated  power,  shall  have  the  same  effect  as  if  it  had  been  done  by  the 
company. 

CXXXA''!.  Any  arrangement  entered  into  between  a  company  about  to  be 
wound  up  volimtarily,  or  ia  the  course  of  being  wound  up  voluntarily,  and  its 
creditors,  shall  be  binding  on  the  company  if  sanctioned  by  an  extraordinary 
resolution,  and  on  the  creditors  if  acceded  to  by  three-fourths  in  number  and 
value  of  the  creditors,  subject  to  such  right  of  appeal  as  is  hereinafter  mentioned. 

CXXXVII.  Any  creditor  or  contributory  of  a  company  that  has  in  manner 
aforesaid  entered  into  any  arrangement  with  its  creditors  may,  within  three 
weeks  from  the  date  of  the  completion  of  such  arrangement,  appeal  to  the  Court 
against  such  arrangement,  and  the  Court  may  thereupon,  as  it  thinks  just, 
amend,  vary,  or  confirm  the  same. 

CXXXVIIl.  Where  a  company  is  being  wound  up  voluntarily  the  liquida- 
tors or  any  contributory  of  the  company  may  apply  to  the  Court  in  England, 
Ireland,  or  Scotland,  or  to  the  Lord  Ordinary  on  the  BiUs  in  Scotland  in  time  of 
vacation,  to  determine  any  question  arising  in  the  matter  of  such  winding  up,  or 
to  exercise,  as  respects  the  enforcing  of  calls,  or  in  respect  of  any  other  matter, 
all  or  any  of  the  powers  which  the  Court  might  exercise  if  the  company  were 
being  wound  up'  by  the  Court ;  and  the  Court  or  Lord  Ordiaary  in  the  case 
aforesaid,  if  satisfied  that  the  determination  of  such  question,  or  the  required 
exercise  of  power,  will  be  just  and  beneficial,  may  accede,  wholly  or  partially,  to 
such  appUcation,  on  such  terms  and  subject  to  such  conditions  as  the  Court 
thinks  fit,  or  it  may  make  such  other  order,  interlocutor,  or  decree  on  such 
application  as  the  Court  thinks  just. 

CXXXIX.  Where  a  company  is  being  wound  up  voluntarily  the  liquidators 
may,  from  time  to  time,  during  the  continuance  of  such  winding  up,  summon 
general  meetings  of  the  company  for  the  purpose  of  obtaining  the  sanction  of  the 
company  by  special  resolution  or  extraordinary  resolution,  or  for  any  other  pur- 
poses they  think  fit ;  and  in  the  event  of  the  winding  up  continuing  for  more 
than  one  year,  the  hquidators  shall  summon  a  general  meeting  of  the  company 
at  the  end  of  the  first  year,  and  of  each  succeeding  year  from  the  commence- 
ment of  the  winding  up,  or  as  soon  thereafter  as  may  be  convenient,  and  shall 
lay  before  such  meeting  an  accoimt  showing  their  acts  and  dealings,  and  the 
manner  in  which  the  winding  up  has  been  conducted  during  the  preceding 
year. 

CXL.  If  any  vacancy  occurs  in  the  oifice  of  liquidators  appointed  by  the 
company,  by  death,  resignation,  or  otherwise,  the  company  in  general  meeting 
may,  subject  to  any  arrangement  they  may  have  entered  into  with  their  credi- 
tors, fill  up  such  vacancy,  and  a  general  meeting  for  the  purpose  of  filling  up 
such  vacancy  may  be  convened  by  the  continuing  liquidators,  if  any,  or  by  any 
contributory  of  the  company,  and  shall  be  deemed  to  have  been  duly  held  if 
held  in  manner  prescribed  by  the  regulations  of  the  company,  or  in  such  other 
manner  as  may,  on  application  by  the  continuing  liquidator,  if  any,  or  by  any 
contributory  of  the  company,  be  determined  by  the  Court. 

CXLI.  If  from  any  cause  whatever  there  is  no  liquidator  acting  in  the  case 
of  a  voluntary  winding  up,  the  Court  may,  on  the  apphcation  of  a  contributory, 
appoint  a  liquidator  or  liquidators :  The  Court  may  also,  on  due  cause  shown, 
remove  any  liquidator,  and  appoint  another  liquidator  to  act  in  the  matter  of  a 
voluntary  winding  up. 

CXLII.  As  soon  as  the  affairs  of  the  company  are  fully  wound  up,  the  liqui- 
dators shall  make  up  an  account  showing  the  manner  in  which  such  winding  up 
has  been  conducted,  and  the  property  of  the  company  disposed  of ;  and  there- 
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upon  they  shall  call  a  general  meeting  of  the  company  for  the  purpose  of  havmg 
the  account  laid  before  them  and  hearing  any  explanation  that  may  be  given  by 
the  liquidators :  The  meeting  shall  be  called  by  advertisement,  specifying  the 
time,  place,  and  object  of  such  meeting  ;  and  such  advertisement  shall  be  pub- 
lished one  month  at  least  previously  to  the  meeting  as  respects  companies 
registered  in  England  in  the  London  Gazette,  and  as  respects  companies  registered 
in  Scotland  in  the  Edinburgh  Gazette,  and  as  respects  companies  registered  in 
Ireland  in  the  Dublin  Gazette. 

CXLIII.  The  liquidators  shall  make  a  return  to  the  registrar  of  such  meeting 
having  been  held,  and  of  the  date  at  which  the  same  was  held,  and  on  the  ex- 
piration of  three  months  from  the  date  of  the  registration  of  such  return  the 
company  shall  be  deemed  to  be  dissolved :  If  the  liquidators  make  default  in 
making  such  return  to  the  registrar  they  shall  incur  a  penalty  not  exceeding  five 
pounds  for  every  day  during  which  such  default  continues. 

CXLIV.  All  costs,  charges,  and  expenses  properly  incurred  in  the  voluntary 
winding  up  of  a  company,  including  the  remuneration  of  the  liquidators,  shall 
be  payable  out  of  the  assets  of  the  company  in  priority  to  all  other  claims. 

CXLV.  The  voluntary  winding  up  of  a  company  shall  not  be  a  bar  to  the 
right  of  any  creditor  of  such  company  to  have  the  same  wound  up  by  the  Court, 
if  the  Court  is  of  opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a 
vohmtary  wmding  up. 

CXLVI.  Wliere  a  company  is  in  course  of  being  wound  up  voluntarily,  and 
proceedings  are  taken  for  the  purpose  of  having  the  same  wound  up  by  the  Court, 
the  Court  may,  if  it  thinks  fit,  notwithstanding  that  it  makes  an  order  directing 
the  company  to  be  wound  up  by  the  Court,  provide  in  such  order  or  in  any  other 
order  for  the  adoption  of  all  or  any  of  the  proceedings  taken  in  the  course  of  the 
voluntary  winding  up. 

Winding  up  subject  to  the  Supervision  of  the  Court. 

CXLVII.  When  a  resolution  has  been  passed  by  a  company  to  wind  up 
voluntarily,  the  Court  may  make  an  order  directing  that  the  voluntary  winding 
up  should  continue,  but  subject  to  such  supervision  of  the  Court,  and  with  such 
liberty  for  creditors,  contributories,  or  others,  to  apply  to  the  Court,  and  gene- 
rally upon  such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just. 

CXLVIII.  A  petition,  praying  whoUy  or  in  part  that  a  voluntary  winding  up 
should  continue,  but  subject  to  the  supervision  of  the  Court,  and  which  vrinding 
up  is  hereinafter  referred  to  as  a  winding  up  subject  to  the  supervision  of  the 
Court,  shall,  for  the  purpose  of  giving  jurisdiction  to  the  Court  over  suits  and 
actions,  be  deemed  to  be  a  petition  for  winding  up  the  company  by  the  Court. 

CXLIX.  The  Court  may,  in  determining  whether  a  company  is  to  be  wound 
up  altogether  by  the  Court  or  subject  to  the  supervision  of  the  Court,  in  the 
appointment  of  liquidator  or  liquidators,  and  in  all  other  matters  relating  to  the 
whiding  up  subject  to  supervision,  have  regard  to  the  wishes  of  the  creditors  or 
contributories  as  proved  to  it  by  any  sufiicient  evidence,  and  may  direct  meet- 
ings of  the  creditors  or  contributories  to  be  summoned,  held,  and  regulated  in 
such  manner  as  the  Court  directs  for  the  purpose  of  ascertaining  their  wishes, 
and  may  appoint  a  person  to  act  as  chairman  of  any  such  meeting,  and  to  report 
the  result  of  such  meeting  to  the  Court :  In  the  case  of  creditors,  regard  shall  be 
had  to  the  value  of  the  debts  due  to  each  creditor,  and  in  the  case  of  contribu- 
tories to  the  number  of  votes  conferred  on  each  contributory  by  the  regulations 
of  the  company. 

CL.  Where  any  order  is  made  by  the  Court  for  a  winding  up  subject  to  the 
supervision  of  the  Court,  the  Court  may,  in  such  order  or  in  any  subsequent 
order,  appoint  any  additional  liquidator  or  liquidators ;  and  any  liquidators  so 
appointed  by  the  Court  shall  have  the  same  powers,  be  subject  to  the  same 
obligations,  and  in  all  respects  stand  in  the  same  position  as  if  they  had  been 
appointed  by  the  company :  The  Com't  may  from  time  to  time  remove  any 
hquidators  so  appointed  by  the  Court,  and  fiU  up  any  vacancy  occasioned  by 
such  removal,  or  by  death  or  resignation. 

CLI.  Where  an  order  is  made  for  a  winding  up  subject  to  the  supervision  of 
the  Court,  the  liquidators  appointed  to  conduct  such  winding  up  may,  subject  to 
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any  restrictiocs  imposed  by  the  Court,  exercise  all  their  powers,  without  the 
sanction  or  intervention  of  the  Court,  in  the  same  manner  as  if  the  company 
were  being  woimd  up  altogether  voluntarily  ;  but,  save  as  aforesaid,  any  order 
made  by  the  Court  for  a  winding  up,  subject  to  the  supervision  of  the  Court, 
shall  for  all  purposes,  including  the  staying  of  actions,  suits,  and  other  proceed- 
ings, be  deemed  to  be  an  order  of  the  Court  for  winding  up  the  company  by  the 
Court,  and  shall  confer  full  authority  on  the  Court  to  make  calls,  or  to  enforce 
calls  made  by  the  liquidators,  and  to  exercise  all  other  powers  which  it  might 
have  exercised  if  an  order  had  been  made  for  winding  up  the  company  altogether 
by  the  Court,  and  in  the  construction  of  the  provisions  whereby  the  Court  is 
empowered  to  direct  any  act  or  thing  to  be  done  to  or  in  favour  of  the  official 
Hqmdators,  the  expression  official  hquidators  shall  be  deemed  to  mean  the  liqui- 
dators conducting  the  winding  up,  subject  to  the  supervision  of  the  Comt. 

CLIT.  Where  an  order  has  been  made  for  the  winding  up  of  a  company  sub- 
ject to  the  supervision  of  the  Court,  and  such  order  is  afterwards  superseded  by 
an  order  directing  the  company  to  be  wound  up  compulsorily,  the  Court  may  in 
such  last-mentioned  order,  or  in  any  subsequent  order,  appoint  the  voluntary 
liquidators  or  any  of  them,  either  provisionally  or  permanently,  and  either  with 
or  without  the  addition  of  any  other  persons,  to  be  official  liquidators. 

Supplemental  Provisions. 

CLIII.  Where  any  company  is  being  wound  up  by  the  Court  or  subject  to  the 
supervision  of  the  Court  all  dispositions  of  the  property,  effects,  and  things  in 
action  of  the  company,  and  every  transfer  of  shares,  or  alteration  in  the  status  of 
the  members  of  the  company  made  between  the  commencement  of  the  winding 
up  and  the  order  for  winding  up,  shall,  unless  the  Court  otherwise  orders,  be 
void. 

CLIV.  Where  any  company  is  being  wound  up,  all  books,  accounts,  and 
documents  of  the  company  and  of  the  liquidators  shall,  as  between  the  contri- 
butories  of  the  company,  be  prima  facie  evidence  of  the  truth  of  all  matters 
purporting  to  be  therein  recorded. 

CLV.  Where  any  company  has  been  wound  up  under  this  Act  and  is  about 
to  be  dissolved,  the  books,  accounts,  and  documents  of  the  company  and  of  the 
liquidators  may  be  disposed  of  in  the  following  way ;  that  is  to  say,  where  the 
company  has  been  wound  up  by  or  subject  to  the  supervision  of  the  Court,  in 
such  way  as  the  Court  directs,  and  where  the  company  has  been  wound  up 
voluntarily,  in  such  way  as  the  company  by  an  extraordinary  resolution  directs  ; 
but  after  the  lapse  of  five  years  from  the  date  of  such  dissolution,  no  respon- 
sibility shall  rest  on  the  company,  or  the  liquidators,  or  any  one  to  whom  the 
custody  of  such  books,  accounts,  and  documents  has  been  committed,  by  reason 
that  the  same,  or  any  of  them,  cannot  be  made  forthcoming  to  any  party  or 
parties  claiming  to  be  interested  therein. 

CLVI.  Where  an  order  has  been  made  for  winding  up  a  company  by  the 
Court,  or  subject  to  the  supervision  of  the  Court,  the  Court  may  make  such 
order  for  the  inspection  by  the  creditors  and  contributories  of  the  company  of 
its  books  and  papers  as  the  Court  thinks  just,  and  any  books  and  papers  in  the 
possession  of  the  company  may  be  inspected  by  creditors  or  contributories,  in 
conformity  with  the  order  of  the  Court,  but  not  further  or  otherwise. 

CLVII.  Any  person  to  whom  anything  in  action  belonging  to  the  company- 
is  assigned,  in  pursuance  of  this  Act,  may  bring  or  defend  any  action  or  suit 
relating  to  such  thing  in  action  in  his  own  name. 

CLVIII.  In  the  event  of  any  company  being  wound  up  under  tliis  Act,  all 
debts  payable  on  a  contingency,  and  all  claims  against  the  company,  present  or 
future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shall  be 
admissible  to  proof  against  the  company,  a  just  estunate  being  made,  so  far  as  is 
possible,  of  the  value  of  all  such  debts  or  claims  as  may  be  subject  to  any  con- 
tingency or  sound  only  in  damages,  or  for  some  other  reason  do  not  bear  a 
certain  value. 

CLIX.  The  liquidators  may,  with  the  sanction  of  the  Court,  where  the  com- 
pany is  being  woimd  up  by  the  Court  or  subject  to  the  supervision  of  the  Court, 
•  and  with  the  sanction  of  an  extraordinary  resolution  of  the  company  where  the 
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company  ia  being  wound  up  altogether  yoluntarily,  pay  any  classes  of  creditors 
iu  f  uU,  or  make  such  compromise  or  other  arrangement  as  the  liquidators  may 
deem  expedient  with  creditors  or  persons  claiming  to  be  creditors,  or  persons 
having  or  aUeging  themselves  to  have  any  claim,  present  or  future,  certain  or 
contingent,  ascertained  or  sounding  only  in  damages  against  the  company,  or 
whereby  the  company  may  be  rendered  liable. 

CLX.  The  hqnidators  may,  with  the  sanction  of  the  Court,  where  the  com- 
pany is  being  wound  up  by  the  Court  or  subject  to  the  supervision  of  the  Court, 
and  with  the  sanction  of  an  extraordinary  resolution  of  the  company  where  the 
company  is  being  wound  up  altogether  voluntarily,  compromise  all  calls  and 
Habihties  to  calls,  debts,  and  habUities  capable  of  resulting  in  debts,  and  all 
claims,  whether  present  or  future,  certain  or  contingent,  ascertained  or  sounding 
only  in  damages,  subsisting  or  supposed  to  subsist  between  the  company  and  any 
contributory  or  alleged  contributory,  or  other  debtor  or  person  apprehending 
liability  to  the  company,  and  all  questions  in  any  way  relating  to  or  affecting  the 
assets  of  the  company  or  the  winding  up  of  the  company,  upon  the  receipt  of 
such  sums,  payable  at  such  times,  and  generally  upon  such  terms  as  may  be 
agreed  upon,  with  power  for  the  hquidators  to  take  any  security  for  the  dis- 
charge of  such  debts  or  liabihties,  and  to  give  complete  discharges  in  respect  of 
all  or  any  such  calls,  debts,  or  liabilities. 

CLXI.  Where  any  company  is  proposed  to  be  or  is  iu  the  course  of  being 
wound  up  altogether  voluntarily,  and  the  wliole  or  a  portion  of  its  business  or 
property  is  proposed  to  be  transferred  or  sold  to  another  company,  the  hquida- 
tors of  the  first-mentioned  company  may,  with  the  sanction  of  a  special  resolu- 
tion of  the  company  by  whom  they  were  appointed,  conferring  either  a  general 
authority  on  the  liquidators,  or  an  authority  in  respect  of  any  particular  arrange- 
ment, receive  in  compensation  or  part  compensation  for  such  transfer  or  sale 
shares,  policies,  or  other  hke  interests  in  such  other  company,  for  the  purpose  of 
distribution  amongst  the  members  of  the  company  being  wound  up,  or  may  enter 
into  any  other  arrangement  whereby  the  members  of  the  company  being  wound 
up  may,  in  heu  of  receiving  cash,  shares,  policies,  or  other  like  interests,  or,  in 
addition  thereto,  participate  in  the  profits  of  or  receive  any  other  benefit  from 
the  purchasing  company ;  and  any  sale  made  or  arrangement  entered  into  by 
the  liquidators  in  pursuance  of  this  section  shall  be  binding  on  the  members  of 
the  company  being  wound  up  ;  subject  to  this  proviso,  that  if  any  member  of 
the  company  being  wound  up  who  has  not  voted  in  favour  of  the  special  resolu- 
tion passed  by  the  company  of  which  he  is  a  member  at  either  of  the  meetings 
held  for  passing  the  same  expresses  his  dissent  from  any  such  special  resolution 
in  writing  addressed  to  the  liquidators  or  one  of  them,  and  left  at  the  registered 
ofiioe  of  the  company  not  later  than  seven  days  after  the  date  of  the  meeting  at 
which  such  special  resolution  was  passed,  such  dissentient  member  may  require 
the  Hquidators  to  do  one  of  the  following  things  as  the  hquidators  may  prefer ; 
that  is  to  say,  either  to  abstain  from  carrying  such  resolution  into  effect,  or  to 
purchase  the  interest  held  by  such  dissentient  member  at  a  price  to  be  determined 
in  manner  hereinafter  mentioned,  such  purchase  money  to  be  paid  before  the 
company  is  dissolved,  and  to  be  raised  by  the  hquidators  in  such  maimer  as  may 
be  determined  by  special  resolution :  No  special  resolution  shall  be  deemed 
invahd  for  the  purposes  of  this  section  by  reason  that  it  is  passed  antecedently 
to  or  concurrently  with  any  resolution  for  winding  up  the  company,  or  for 
appointing  hquidators  ;  but  if  an  order  be  made  within  a  year  for  winding  up 
the  company  by  or  subject  to  the  supervision  of  the  Court,  such  resolution  shall 
not  be  of  any  vahdity  unless  it  is  sanctioned  by  the  Court. 

CLXII.  The  price  to  be  paid  for  the, purchase  of  the  interest  of  any  dis- 
sentient member  may  be  determined  by  agreement,  but  if  the  parties  dispute 
about  the  same,  such  dispute  shall  be  settled  by  arbitration,  and  for  the  pur- 
poses of  such  arbitration  the  provisions  of  '  The  Companies  Clauses  Consolida- 
tion Act,  1845,'  with  respect  to  the  settlement  of  disputes  by  arbitration,  shall 
be  incorporated  with  this  Act ;  and  in  the  construction  of .  such  provisions  this 
Act  shall  be  deemed  to  be  the  special  Act,  and  '  the  company '  shall  mean  the 
company  that  is  being  wound  up,  and  any  appointment  by  the  said  incorporated 
provisions  directed  to  be  made  under  the  hand  of  the  secretary,  or  any  two  of 
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the  directors,  may  be  made  imder  the  hand  of  the  liquidator,  if  only  one,  or  any 
two  or  more  of  the  liquidatore  if  more  than  one. 

CLXIII.  Where  any  company  is  being  woimd  up  by  the  Court  or  subject  to 
the  supervision  of  .the  Court,  any  attachment,  sequestration,  distress,  or  execu- 
tion put  in  force  against  the  estate  or  effects  of  the  company  after  the  com- 
mencement of  the  -winding  up  shaE  be  void  to  all  intents. 

CLXIV.  Any  such  conveyance,  mortgage,  dehvery  of  goods,  payment,  exe- 
cution, or  other  act  relating  to  property  as  would,  if  made  or  done  by  or  against 
,  any  individual  trader,  be  deemed  in  the  event  of  his  bankruptcy  to  have  been 
made  or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such 
trader,  shall,  if  made  or  done  by  or  against  any  company,  be  deemed,  in  the  event  of 
such  company  being  wound  up  under  this  Act,  to  have  been  made  or  done  by  way 
of  undue  or  fraudulent  preference  of  the  creditors  of  such  company,  and  shall  be 
invalid  accordingly ;  and  for  the  purposes  of  this  section  the  presentation  of  a  peti- 
tion for  winding  up  a  company  shall  in  the  case  of  a  company  being  wound  up  by 
the  Court  or  subject  to  the  supervision  of  the  Court,- and  a  resolution  for  winding 
up  the  company  shall  in  the  case  of  a  voluntary  winding  up,  be  deemed  to  corre- 
spond -with  the  act  of  bankruptcy  in  the  case  of  an  individual  trader;  and  any  con- 
veyance or  assignment  made  by  any  company  formed  under  this  Act  of  all  its  estate 
and  effects  to  trustees  for  the  benefit  of  all  its  creditors  shall  be  void  to  all  intents. 

CLXV.  Where,  in  the  course  of  the  -winding  up  of  any  company  under  this 
Act,  it  appears  that  any  past  or  present  director,  manager,  official,  or  other 
liquidator,  or  any  officer  of  such  company,  has  misapplied  or  retained  in  his  own 
hands  or  become  hable  or  accountable  for  any  monies  of  the  company,  or  been 
guilty  of  any  misfeasance  or  breach  of  trust  in  relation  to  the  company,  the 
Court  may,  on  the  apphcation  of  any  liquidator,  or  of  any  creditor  or  contribu- 
tory of  the  company,  notwithstanding  that  the  offence  is  one  for  which  the 
offender  is  criminally  responsible,  examine  into  the  conduct  of  such  director, 
manager,  or  other  officer,  and  compel  him  to  repay  any  monies  so  misapplied  or 
retained,  or  for  which  he  has  become  liable  or  accountable,  together  with  interest 
after  such  rate  as  the  Court  thinks  just,  or  to  contribute  such  sums  of  money  to 
the  assets  of  the  company  by  way  of  compensation  in  respect  of  such  misappU- 
cation,  retainer,  misfeasance,  or  breach  of  trust,  as  the  Court  thinks  just. 

CLXVI.  If  any  director,  officer,  or  contributory  of  any  company  wound  up 
under  this  Act  destroys,  mutilates,  alters,  or  falsifies  any  books,  papers,  -writings, 
or  securities,  or  makes  or  is  privy  to  the  making  of  any  false  or  fraudulent  entry 
in  any  register,  book  of  account,  or  other  document  belonging  to  the  company 
-with  intent  to  defraud  or  deceive  any  person,  every  person  so  offending  shall  be 
deemed  to  be  guilty  of  a  misdemeanour,  and  upon  being  convicted  shall  be  hable  to 
imprisonment  for  any  term  not  exceeding  two  years,  -with  or  without  hard  labour. 

CLXVII.  Where  any  order  is  made  for  -winding  up  a  company  by  the  Court 
or  subject  to  the  super-vision  of  the  Court,  if  it  appear  in  the  course  of  such 
■winding  up  that  any  past  or  present  director,  manager,  officer,  or  member  of 
such  company  has  been  guilty  of  any  offence  in  relation  to  the  company  for 
which  he  is  criminally  responsible,  the  Court  may,  on  the  apphcation  of  any 
person  interested  ia  such  winding  up,  or  of  its  o-wn  motion,  direct  the  official 
liquidators,  or  the  hquidators,  (as  the  case  may  be,)  to  institute  and  conduct  a 
prosecution  or  prosecutions  for  such  offence,  and  may  order  the  costs  and 
expenses  to  be  paid  out  of  the  assets  of  the  company. 

CLXVIII.  Where  a  company  is  being  wound  up  altogether  voluntarily,  if  it 
appear  to  the  hquidators  conducting  such  -winding  up  that  any  past  or  present 
director,  manager,  officer,  or  member  of  such  company  has  been  guilty  of  any 
offence  in  relation  to  the  company  for  which  he  is  criminally  responsible,  it  shall 
be  la-wf  ul  for  the  Hquidators,  with  the  pre-sdous  sanction  of  the  Court,  to  prosecute 
such  offender,  and  aU  expenses  properly  incurred  by  them  in  such  prosecution 
shall  be  payable  out  of  the  assets  of  the  company  in  priority  to  aU  other  habitities. 

CLXIX.  If  any  person,  upon  any  examination  upon  oath  or  affirmation 
authorized  under  this  Act,  or  in  any  affidavit,  deposition,  or  solemn  affirmation 
in  or  about  the  winding  up  of  any  company  under  this  Act,  or  otherwise  in  or 
about  any  matter  arising  under  this  Act,  -vnlfuUy  and  corruptly  gives  false  e-ri- 
dence,  he  shall,  upon  conviction,  be  hable  to  the  penalties  of  wilful  perjury. 


Certain  attach- 
ments, seques- 
trations, and 
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be  void. 

Fraudulent 
preference. 
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25  AND  26  VICT.  c. 


Power  of  Lord 
Chancellor  of 
Great  Britain 
to  make  rules. 


Power  of  Court 
of  Session  ia 
Scotland  to 
make  rules. 


Power  to  make 
rules  in  Stan- 
naries Court. 


Power  of  Lord 
Chancellor  of 
Ireland  to 
make  rules. 


Power  of  Courts  to  make  Rules. 

CLXX.  In  England  the  Lord  Chancellor  of  Great  Britain,  with  the  advice 
and  consent  of  the  Master  of  the  EoUs,  and  any  one  of  the  Vice-Chancellors  for 
the  time  being,  or  with  the  advice  and  consent  of  any  two  of  the  Vice-Chan- 
cellors, may,  as  often  as  circumstances  require,  make  such  rules  concerning  the 
mode  of  proceeding  to  be  had  for  winding  up  a  company  in  the  Court  of  Chancery 
as  may  from  time  to  time  seem  necessary,  but  until  such  rules  are  made  the 
general  practice  of  the  Court  of  Chancery,  including  the  practice  hitherto  in  use 
in  winding  up  companies,  shall,  so  far  as  the  same  is  applicable  and  not  incon- 
sistent with  this  Act,  apply  to  all  proceedings  for  winding  up  a  company.    ' 

CLXXI.  In  Scotland  the  Court  of  Session  may  make  such  rules  concerning 
the  mode  of  winding  up  as  may  be  necessary  by  Act  of  Sederunt ;  but,  untU 
such  rules  are  made,  the  general  practice  of  the  Court  of  Session  in  suits  pending 
in  such  Coiut  shaU,  so  far  as  the  same  is  apphcable,  and  not  inconsistent  with 
this  Act,  apply  to  all  proceedings  for  winding  up  a  company,  and  official  liqui- 
dators shall  in  all  respects  be  considered  as  possessing  the  same  powers  as  any 
trustee  on  a  bankrupt  estate. 

CLXXII.  The  Vice-Warden  of  the  Stannaries  may  from  time  to  time,  with 
the  consent  provided  for  by  section  twenty-three  of  the  Act  of  eighteenth  of 
Victoria,  chapter  thirty-two,  make  rules  for  carrying  into  effect  the  powers  con- 
ferred by  this  Act  upon  the  Court  of  the  Vice-Warden,  but,  subject  to  such 
rules,  the  general  practice  of  the  said  Court  and  of  the  registrar's  office  in  the 
said  Court,  including  the  present  practice  of  the  said  Court  in  winding  up  com- 
panies, may  be  apphed  to  all  proceedings  under  this  Act ;  the  said  Vice-Warden 
may  likewise,  with  the  same  consent,  make  from  time  to  time  rules  for  specify- 
ing the  fees  to  be  taken  in  his  said  Court  in  proceedings  under  this  Act ;  and  any 
rules  so  made  shall  be  of  the  same  force  as  if  they  had  been  enacted  in  the  body 
of  this  Act ;  and  the  fees  paid  in  respect  of  proceeding  taken  under  this  Act, 
including  fees  taken  under  '  The  Joint-stock  Companies  Act,  1856,'  in  the 
matter  of  winding  up  companies,  shall  be  applied  exclusively  towards  payment 
of  such  additional  officers,  or  such  increase  of  the  salaries  of  existing  officers,  or 
pensions  to  retired  officers,  or  such  other  needful  expenses  of  the  Court,  as  the 
Lord  Warden  of  the  Stanneries  shall  from  time  to  time,  on  the  appUcation  of  the 
Vice-Warden  or  otherwise,  think  fit  to  direct,  sanction,  or  assign,  and  mean- 
while shall  be  kept  as  a  separate  fund  apart  from  the  ordinary  fees  of  the  Court 
arising  from  other  business,  to  await  such  direction  and  order  of  the  Lord 
Warden  herein,  and  to  accumulate  by  investment  in  Government  securities  until 
the  whole  shall  have  been  so  appropriated. 

CLXXIII.  In  Ireland  the  Lord  Chancellor  of  Ireland  may,  as  respects  the 
winding  up  of  companies  in  Ireland,  with  the  advice  and  consent  of  the  Master 
of  the  Rolls  in  Ireland,  exercise  the  same  power  of  making  rules  as  is  by  this  Act 
hereinbefore  given  to  the  Lord  Chancellor  of  Great  Britain ;  but  until  such  rules 
are  made  the  general  practice  of  the  Court  of  Chancery  ui  Ireland,  including  the 
practice  hitherto  in  use  in  Ireland  in  winding  up  companies,  shall,  so  far  as  the 
same  is  applicable  and  not  inconsistent  with  this  Act,  apply  to  all  proceedings 
for  winding  up  a  company. 


PART   V. 


Constitution  of 

Begistration 

Office. 


REGISTRATION  OFFICE. 

CLXXIV.  The  registration  of  companies  under  this  Act  shall  be  conducted 
as  follows ;  (that  is  to  say,) 

(1.)  The  Board  of  Trade  may  from  time  to  time  appoint  such  registrars, 

assistant  registrars,  clerks,  and  servants  as  they  may  think  necessary 

for  the  registration  of  companies  under  this  Act,  and  remove  them  at 

pleasure : 
(2.)  The  Board  of  Trade  may  make  such  regulations  as  they  think  fit  with 

respect  to  the  duties  to  be  performed  by  any  such  registrars,  assistant 

registrars,  clerks,  and  servants  as  aforesaid : 
(3.)  The  Board  of  Trade  may  from  time  to  time  determine  the  places  at 
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wHoh  offices  for  tlie  registration  of  companies  are  to  be  established,  so 
that  there  be  at  all  times  maintained  in  each  of  the  three  parts  of  the 
United  Kingdom  at  least  one  such  office,  and .  that  no  company  shall 
be  registered  except  at  an  office  within  that  part  of  the  United  King- 
dom in  which  by  the  memorandum  of  association  the  registered  office 
of  the  company  is  declared  to  be  established;  and  the  Board  may 
require  that  the  registrar's  office  of.  the  Court  of  the  Vice-Warden  of 
the  Stannaries  shall  be  one  of  the  offices  for  the  registration  of  com- 
panies formed  for  working  mines  within  the  jurisdiction  of  the  Court : 

(4.)  The  Board  of  Trade  may  from  time  to  time  direct  a  seal  or  seals  to  be 
prepared  for  the  authentication  of  any  dociunents  required  for  or  con- 
nected with  the  registration  of  companies : 

(5.)  Every  person  may  inspect  the  documents  kept  by  the  registrar  of  Joint- 
stock  Companies ;  and  there,  shall  be  paid  for  such  inspection  such 
fees  as  may  be  appointed  by  the  Board  of  Trade,  not  exceeding  one 
shilling  for  each  inspection ;  and  any  person  may  require  a  certificate 
of  the  incorporation  of  any  company,  or  a  copy  or  extract  of  any 
other  document  or  any  part  of  any  other  document,  to  be  certified  by 
the  registrar ;  and  there  shall  be  paid  for  such  certificate  of  incorpora- 
tion, certified  copy,  or  extract  such  fees  as  the  Board  of  Trade  may 
appoint,  not  exceeding  five  shillings  for  the  certificate  of  incorporation, 
and  not  exceeding  sixpence  for  each  folio  of  such  copy  or  extract,  or 
in  Scotland  for  each  sheet  of  two  hundred  words : 

(6.)  The  existing  registrar,  assistant  registrars,  clerks,  and  other  officers  and 
servants  in  the  Office  for  the  Registration  of  Joint-stock  Companies 
shall,  duriag  the  pleasure  of  the  Board  of  Trade,  hold  the  offices  and 
receive  the  salaries  hitherto  held  and  received  by  them,  but  they  shall 
in  the  execution  of  their  duties  conform  to  any  regulatipns  that  may 
be  issued  by  the  Board  of  Trade : 

(7.)  There  shall  be  paid  to  any  registrar,  assistant  registrar,  clerk,  or  servant 
that  may  hereafter  be  employed  in  the  registration  of  Joint-stock 
Companies  such  salary  as  the  Board  of  Trade  may,  with  the  sanction 
of  the  Commissioners  of  the  Treasury,  direct : 

(8.)  Whenever  any  act  is  herein  directed  to  be  done  to  or  by  the  Registrar 
of  Joint-stock  Companies,  such  act  shall,  until  the  Board  of  Trade 
otherwise  directs,  be  done  in  England  to  or  by  the  existing  Registrar 
of  Joint-stock  Companies,  or  in  his  absence  to  or  by  such  person  as 
the  Board  of  Trade  may  for  the  time  being  authorize ;  in  Scotland  to 
or  by  the  existing  Registrar  of  Joint-stock  Companies  in  Scotland; 
and  in  Ireland  to  or  by  the  existing  Assistant  Registrar  of  Joint- stock 
Companies  for  Ireland,  or  by  Such  person  as  the  Board  of  Trade  may 
for  the  time  being  authorize  in  Scotland  or  Ireland  in  the  absence  of 
the  registrar ;  but  in  the  event  of  the  Board  of  Trade  altering  the 
constitution  of  the  existing  Registry  Office,  such  act  shall  be  done  to 
or  by  such  officer  or  officers  and  at  such  place  or  places  with  refer- 
ence to  the  local  situation  of  the  registered  offices  of  the  companies  to 
be  registered  as  the  Board  of  Trade  may  appoint. 

PART   VI. 

APPLICATION  OF  ACT  TO  COMPANIES  EEGISTEEED  UNDEE  THE  JOINT-STOCK 
COMPANIES  ACTS. 

CLXXV.  The  expression  'Joint-stock  Companies  Acts'  as  used  in  this  Act 
shaD.  mean  'The  Joint-stock  Companies  Act,  1866,'  'The  Joint-stock  Com- 
panies Acts,  1856,  1857,'  '  The  Joint-stock  Bankmg  Companies  Act,  1857,'  and 
'  The  Act  to  enable  Joint-stock  Banking  Companies  to  be  formed  on  the  Prin- 
ciple of  Limited  LiabiUty,'  or  any  one  or  more  of  such  Acts,  as  the  case  may 
require  ;  but  shall  not  include  the  Act  passed  in  the  eighth  year  of  the  reign  of 
her  present  Majesty,  chapter  one  hundred  and  ten,  and  mtituled  An  Act  for  the 
Registration,  Incorporation,  and  Regulation  of  Joint-stock  Companies. 

OLXXVI.  Subject  as  hereinafter  mentioned,  this  Act,  with  the  exception  of    Application  of 
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Act  to  com- 
panies formed 
under  Joint- 
stock  Com- 
panies Acts. 


Application  of 
Act  to  com- 
panies regis- 
tered under 
Joint-stock 
Companies 
Acts. 

Mode  of  trans- 
ferring shares. 


Eegulations  as 
to  registration 
of  existing 
companies. 


Table  A.  in  the  First  Schedule,  shall  apply  to  companies  formed  and  registered 
under  the  said  Joint-stock  Companies  Acts,  or  any  of  them,  in  the  same  manner 
in  the  case  of  a  limited  company  as  if  such  company  had  been  formed  and  regis- 
tered imder  this  Act  as  a  company  limited  by  shares,  and  in  the  case  of  a 
company  other  than  a  limited  company  as  if  such  company  had  been  formed  and 
registered  as  an  unlimited  company  under  this  Act,  with  this  qualification,  that 
■wherever  reference  is  made  expressly  or  impHedly  to  the  date  of  registration, 
such  date  shall  be  deemed  to  refer  to  the  date  at  which  such  companies  were 
respectively  registered  under  the  said  Joint-stock  Companies  Acts  or  any  of 
'them,  and  the  power  of  altering  regulations  by  special  resolution  given  by  this 
Act  shall,  in  the  case  of  any  company  formed  and  registered  under  the  said  Joint- 
stock  Companies  Acts  or  any  of  them,  extend  to  altering  any  provisions  con- 
tained in  the  Table  marked  B.  annexed  to  '  The  Joint-stock  Companies  Act, 
1856,'  and  shall  also  in  the  case  of  an  unlimited  company  formed  and  registered 
as  last  aforesaid  extend  to  altering  any  regulations  relating  to  the  amount  of 
capital  or  its  distribution  into  shares,  notwithstanding  such  regulations  are  con- 
tained in  the  memorandum  of  association. 

CLXXVII.  This  Act  shall  apply  to  companies  registered  but  not  formed 
under  the  said  Joint-stock  Companies  Acts  or  any  of  them  in  the  same  manner  as 
it  is  hereinafter  declared  to  apply  to  companies  registered  but  not  formed  under 
this  Act,  with  this  qualification,  that  wherever  reference  is  made  expressly  or 
impMedly  to  the  date  of  registration,  such  date  shall  be  deemed  to  refer  to  the 
date  at  which  such  companies  were  respectively  registered  under  the  said  Joint- 
stock  Companies  Acts  or  any  of  them. 

CLXXVIII.  Any  company  registered  under  the  said  Joint-stock  Companies 
Acts  or  any  of  them  may  cause  its  shares  to  be  transferred  in  manner  hitherto  in 
use,  or  in  such  other  manner  as  the  company  may  direct. 

PAET    VII. 

COMPANIES  AUTHORIZED  TO  EEGISTEE  UNDER  THIS  ACT. 

CLXXIX.  The  following  regulations  shall  be  observed  with  respect  to  the 
registration  of  companies  under  this  part  of  this  Act ;  (that  is  to  say,) 

(1).  No  company  having  the  liability  of  its  members  limited  by  Act  of  Par- 
liament or  letters  patent,  and  not  being  a  joint-stock  company  as 
hereinafter  defined,  shall  register  imder  this  Act  in  pursuance  of  this 
part  thereof : 

(2.)  No  company  having  the  liability  of  its  members  limited  by  Act  of  Par- 
liament or  by  letters  patent  shall  register  under  this  Act  in  pursuance 
of  this  part  thereof  as  an  unlimited  company,  or  as  a  company  limited 
by  guarantee  : 

(3.)  No  company  that  is  not  a  joint-stock  company  as  hereinafter  defined, 
shall  in  pursuance  of  this  part  of  this  Act  register  under  this  Act  as  a 
company  limited  by  shares  : 

(4.)  No  company  shall  register  under  this  Act  in  pursuance  of  this  part 
thereof  miless  an  assent  to  its  so  registering  is  given  by  a  majority  of 
such  of  its  members  as  may  be  present,  personally  or  by  proxy,  in 
cases  where  proxies  are  allowed  by  the  regulations  of  the  company,  at 
some  general  meeting  smnmoned  for  the  purpose  : 

(5.)  Where  a  company  not  having  the  liability  of  its  members  hmited  by 
Act  of  Parliament  or  letters  patent  is  about  to  register  as  a  limited 
company,  the  majority  required  to  assent  as  aforesaid  shall  consist  of 
not  less  than  three-fourths  of  the  members  present,  personally  or  by 
proxy,  at  such  last-mentioned  general  meeting  : 

(6.)  Where  a  company  is  about  to  register  as  a  company  limited  by  gua- 
rantee the  assent  to  its  being  so  registered  shall  be  accompanied  by  a 
resolution  declaring  that  each  member  undertakes  to  contribute  to 
the  assets  of  the  company,  m  the  event  of  the  same  being  wound  up, 
during  the  time  that  he  is  a  member,  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabilities  of  the  company  contracted 
before  the  time  at  which  he  ceased  to  be  a  member,  and  of  the  costs. 
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charges,  and  expenses  of  winding  up  the  company,  and  for  the  adjust- 
ment of  the  rights  of  the  oontributories  amongst  themselves,  such 
amount  as  may  be  required,  not  exceeding  a  specified  amount : 
In  computing  any  majority  imder  this  section  when  a  poll  is  demanded  regard 
shall  be  had  to  the  number  of  votes  to  which  each  member  is  entitled  according 
to  the  regulations  of  the  company  of  which  he  is  a  member. 

CLXXX.  "With  the  above  exceptions,  and  subject  to  the  foregoing  regula- 
tions, every  company  existing  at  the  time  of  the  commencement  of  this  Act, 
including  any  company  registered  under  the  said  Joint-stock  Companies  Acts, 
consisting  of  seven  or  more  members,  and  any  company  hereafter  formed  in  pur- 
suance of  any  Act  of  Parliament  other  than  this  Act,  or  of  letters  patent,  or 
being  a  company  engaged  in  working  mines  within  and  subject  to  the  jurisdic- 
tion of  the  Stannaries,  or  being  otherwise  duly  constituted  by  law,  and  consisting 
of  seven  or  more  members,  may  at  any  time  hereafter  register  itself  under  this 
Act  as  an  unlimited  company,  or  a  company  limited  by  shares,  or  a  company 
limited  by  guarantee  ;  and  no  such  registration  shall  be  invalid  by  reason  that  it 
has  taken  place  with  a  view  to  the  company  being  wound  up. 

CLXXXI.  For  the  purposes  of  this  part  of  this  Act,  so  far  as  the  same 
relates  to  the  description  of  companies  empowered  to  register  as  companies 
limited  by  shares,  a  joint-stock  company  shaU  be  deemed  to  be  a  company  hav- 
ing a  permanent  paid-up  or  nominal  capital  of  fixed  amount,  divided  into  shares, 
also  of  fixed  amount,  or  held  and  transferable  as  stock,  or  divided  and  held 
partly  in  one  way  and  partly  in  the  other,  and  formed  on  the  principle  of  having 
for  its  members  the  holders  of  shares  in  such  capital,  or  the  holders  of  such 
stock,  and  no  other  persons  ;  and  such  company  when  registered  with  limited 
liability  under  this  Act  shall  be  deemed  to  be  a  company  limited  by  shares. 

CLXXXII.  No  banking  company  claiming  to  issue  notes  in  the  United 
Kingdom  shall  be  entitled  to  limited  liability  in  respect  of  such  issue,  but  shall 
continue  subject  to  unlimited  liability  in  respect  thereof,  and,  if  necessary,  the 
assets  shall  be  marshalled  for  the  benefit  of  the  general  creditors,  and  the  mem- 
bers shall  be  liable  for  the  whole  amount  of  the  issue,  in  addition  to  the  sum  for 
which  they  would  be  liable  as  members  of  a  limited  company. 

CLXXXIII.  Previously  to  the  registration  in  pursuance  of  this  part  of  this 
Act  of  any  joint-stock  company  there  shall  be  delivered  to  the  registrar  the  fol- 
lowing documents  ;  (that  is  to  say,) 

(1.)  A  list  showing  the  names,  addresses,  and  occupations  of  all  persons  who 
on  a  day  named  in  such  list,  and  not  being  more  than  six  clear  days 
before  the  day  of  registration,  were  members  of  such  company,  with 
the  addition  of  the  shares  held  by  such  persons  respectively,  distin- 
guishing, in  cases  where  such  shares  are  numbered,  each  share  by  its 
number : 
(2.)  A  copy  of  any  Act  of  Parhament,  royal  charter,  letters  patent,  deed  of 
settlement,  contract  of  copartnery,  cost  book  regulations,  or  other  in- 
strument constituting  or  regulating  the  company  : 
(3.)  If  any  such  joint-stock  company  is  intended  to  be  registered  as  a  limited 
company,  the  above  list  and  copy  shall  be  accompanied  by  a  state- 
ment specifying  the  following  particulars  ;  that  is  to  say. 

The  nominal  capital  of  the  company  and  the  number  of  shares  into 

which  it  is  divided  : 
The  number  of  shares  taken  and  the  amount  paid  on  each  share  : 
The  name  of  the  company,  with  the  addition  of  the  word  '  limited ' 

as  the  last  word  thereof  : 
With  the  addition,  in  the  case  of  a  company  intended  to  be  regis- 
tered as  a  company  limited  by  guarantee,  of  the  resolution  declar- 
ing the  amount  of  the  guarantee. 
CLXXXIV.  Previously  to  the  registration  in  pursuance  of  this  part  of  this 
Act  of  any  company  not  being  a  joint-stock  company  there  shall  be  delivered  to 
the  registrar  a  list  showing  the  names,  addresses,  and  occupations  of  the  direc- 
tors or  other  managers  (if  any)  of  the  company,  also  a  copy  of  any  Act  of  Par- 
liament, letters  patent,  deed  of  settlement,  contract  of  copartnery,  cost  book 
regulations,  or  other  instrument  constituting  or  regulating  the  company,  with  the 
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addition,  in  the  case  of  a  company  intended  to  be  registered  as  a  company 
limited  by  guarantee,  of  the  resolution  declaring  the  amount  of  guarantee. 

CLXXXV.  Where  a  joint-stock  company  authorized  to  register  under  this 
Act  has  had  the  whole  or  any  portion  of  its  capital  converted  into  stock,  such 
company  shall,  as  to  the  capital  so  converted,  instead  of  delivering  to  the  regis- 
trar a  statement  of  shares,  deliver  to  the  registrar  a  statement  of  the  amount  of 
stock  belonging  to  the  company,  and  the  names  of  the  persons  who  were  holders 
of  such  stock,  on  some  day  to  be  named  iu  the  statement,  not  more  than  six 
clear  days  before  the  day  of  registration. 

CLXXXVI.  The  lists  of  members  and  directors  and  any  other  particulars 
relating  to  the  company  hereby  required  to  be  delivered  to  the  registrar  shall 
be  verified  by  a  declaration  of  the  directors  of  the  company  dehvering  the 
same,  or  any  two  of  them,  or  of  any  two  other  principal  officers  of  the  company, 
made  in  pursuance  of  the  Act  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  chapter  sixty-two. 

CLXXXVII.  The  registrar  may  require  such  evidence  as  he  thinks  necessary 
for  the  purpose  of  satisfying  himself  whether  an  existing  company  is  or  not  a 
joint-stock  company  as  hereinbefore  defined. 

CLXXXVIII.  Every  banking  company  existing  at  the  date  of  the  passing 
of  this  Act  which  registers  itself  as  a  Umited  company  shall,  at  least  thirty  days 
previous  to  obtaining  a  certificate  of  registration  with  limited  liability,  give 
notice  that  it  is  intended  so  to  register  the  same  to  every  person  and  partnership 
firm  who  have  a  banking  account  with  the  company,  and  such  notice  shall  be 
given  either  by  dehvering  the  same  to  such  person  or  firm,  or  leaving  the  same 
or  putting  the  same  into  the  post  addressed  to  him  or  them  at  such  address  as 
shall  have  been  last  communicated  or  otherwise  become  known  as  his  or  their 
address  to  or  by  the  company  ;  and  in  case  the  company  omits  to  give  any  such 
notice  as  is  hereinbefore  required  to  be  given,  then  as  between  the  company  and 
the  person  or  persons  only  who  are  for  the  time  being  interested  in  the  accoimt 
in  respect  of  which  such  notice  ought  to  have  been  given,  and  so  far  as  respects 
such  account  and  all  variations  thereof  down  to  the  time  at  which  such  notice 
shall  be  given,  but  not  further  or  otherwise,  the  certificate  of  registration  with 
limited  liability  shall  have  no  operation. 

CLXXXIX.  No  fees  shall  be  charged  in  respect  of  the  registration  in  pursu- 
ance of  this  part  of  this  Act  of  any  company  in  cases  where  such  company  is  not 
registered  as  a  limited  company,  or  where  previously  to  its  being  registered  as  a 
limited  company  the  liabihty  of  the  shareholders  was  limited  by  some  other  Act 
of  Parliament  or  by  letters  patent. 

CXC.  Any  company  authorized  by  this  part  of  this  Act  to  register  with 
limited  liability  shall,  for  the  purpose  of  obtaining  registration  with  limited 
liability,  change  its  name,  by  adding  thereto  the  word  '  limited.' 

CXCI.  Upon  comphance  with  the  requisitions  in  this  part  of  this  Act  con- 
tained with  respect  to  registration,  and  on  payment  of  such  fees,  if  any,  as  are 
payable  under  the  Tables  marked  B.  and  C.  in  the  First  Schedule  hereto,  the 
registrar  shall  certify  under  his  hand  that  the  company  so  applying  for  registra- 
tion is  incorporated  as  a  company  imder  this  Act,  and,  in  the  case  of  a  limited 
company,  that  it  is  Kmited,  and  thereupon  such  company  shall  be  incorporated, 
and  shall  have  perpetual  succession  and  a  common  seal,  with  power  to  hold 
lands  ;  and  any  banking  company  in  Scotland  so  incorporated,  shall  be  deemed 
and  taken  to  be  a  bank  incorporated,  constituted,  or  established  by  or  under  Act 
of  Parliament. 

CXCII.  A  certificate  of  incorporation  given  at  any  time  to  any  company 
registered  in  pursuance  of  this  part  of  this  Act  shall  be  conclusive  evidence  that 
all  the  requisitions  herein  contained  in  respect  of  registration  under  this  Act 
have  been  complied  with,  and  that  the  company  is  authorized  to  be  registered 
under  this  Act  as  a  limited  or  unlimited  company,  as  the  case  may  be,  and  the 
date  of  incorporation  mentioned  in  such  certificate  shall  be  deemed  to  be  the 
date  at  which  the  company  is  incorporated  under  this  Act. 

CXOIII.  All  such  property,  real  and  personal,  including  all  interests  and 
rights  in,  to,  and  out  of  property,  real  and  personal,  and  including  obhgations 
and  things  in  action,  as  may  belong  to  or  be  vested  in  the  company  at  the  date 
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of  its  registration  under  this  Act,  shall  on  registration  pass  to  and  vest  in  the 
company  as  incorporated  under  this  Act  for  all  the  estate  and  interest  of  the 
company  therein. 

CXCIV.  The  registration  in  pursuance  of  this  part  of  this  Act  of  any  com-   Registration 
pany  shall  not  affect  or  prejudice  the  liability  of  such  company  to  have  enforced  "under  this  Act 
against  it,  or  its  right  to  enforce,  any  debt  or  obhgation  incurred,  or  any  con-   no*,  to  effect 
tract  entered  into,  by,  to,  with,  or  on  behalf  of  such  company  previously  to  such   "ncmred  pre- 
registration.  ,        viously  to 

CXCV.  All  such  actions,  suits,  and  other  legal  proceedings  as  may  at  the  registration, 
time  of  the  registration  of  any  company  registered  in  pursuance  of  this  part  of   Continuation 
this  Act  have  been  commenced  by  or  against  such  company,  or  the  public   of  existing 
officer  or  any  member  thereof,  may  be  continued  in  the  same  manner  as  if  such  actions  and 
registration  had  not  taken  place  ;  nevertheless,  execution  shall  not  issue  against  ^^'*^- 
the  effects  of  any  individual  member  of  such  company  upon  any  judgment, 
decree,  or  order  obtained  in  any  action,  suit,  or  proceeding  so  commenced  as 
aforesaid ;  but  in  the  event  of  the  property  and  effects  of  the  company  being 
insufficient  to  satisfy  such  judgment,  decree,  or  order,  an  order  may  be  obtained 
for  -winding  up  the  company. 

CXOVI.  When  a  company  is  registered  under  this  Act  in  pursuance  of  this  Effect  of  regis- 
part  thereof,  all  provisions  contained  in  any  Act  of  Parhament,  deed  of  settle-   tration  under 
ment,  contract  of  copartnery,  cost  book  regulations,  letters  patent,  or  other  ■°-°*- 
instrument  constituting  or  regulating  the  company,  including,  in  the  case  of  a 
company  registered  as  a  company  limited  by  guarantee,  the  resolution  declaring 
the  amount  of  the  guarantee,  shall  be  deemed  to  be  conditions  and  regulations 
of  the  company,  in  the  same  manner  and  with  the  same  incidents  as  if  they  were 
contained  in  a  registered  memorandum  of  association  and  articles  of  association ; 
and  all  the  provisions  of  this  Act>shall  apply  to  such  company  and  the  members, 
contributories,  and  creditors  thereof,  in  the  same  manner  in  all  respects  as  if  it 
had  been  formed  under  this  Act,  subject  to  the  provisions  following  ;  (that  is  to 
say,) 

(1.)  That  Table  A.  in  the  First  Schedule  to  this  Act  shall  not,  tmless  adopted 
by  special  resolution,  apply  to  any  company  registered  under  this  Act 
in  pursuance  of  this  part  thereof  : 
(2.)  That  the  provisions  of  this  Act  relating  to  the  numbering  of  shares 
shall  not  apply  to  any  joint-stock  company  whose  shares  are  not 
numbered : 
(3.)  That  no  company  shall  have  power  to  alter  any  provision  contained  in 

any  Act  of  Parliament  relating  to  the  company  : 
(4.)  That  no  company  shall  have  power,  without  the  sanction  of  the  Board 
of  Trade,  to  alter  any  provision  contained  in  any  letters  patent  relat- 
ing to  the  company : 
(5.)  That  in  the  event  of  the  company  being  wound  up,  every  person  shall 
be  a  contributory,  in  respect  of  the  debts  and  liabilities  of  the  com- 
pany contracted  prior  to  registration,  who  is  hable,  at  law  or  in 
equity,  to  pay  or  contribute  to  the  payment  of  any  debt  or  liabihty 
of  the  company  contracted  prior  to  registration,  or  to  pay  or  contri- 
bute to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of 
the  members  amongst  themselves  in  respect  of  any  such  debt  or  lia- 
bility ;  or  to  pay  or  contribute  to  the  payment  of  the  costs,  charges, 
and  expenses  of  winding  up  the  company,  so  far  as  relates  to  such  debts 
or  liabilities  as  aforesaid  ;  and  every  such  contributory  shall  be  liable 
to  contribute  to  the  assets  of  the  company,  in  the  course  of  the  wind- 
ing up,  all  sums  due  from  him  in  respect  of  any  such  liability  as  afore- 
said ;  and  in  the  event  of  the  death,  bankruptcy,  or  insolvency  of  any 
such  contributory  as  last  aforesaid,  or  marriage  of  any  such  contribu- 
tory being  a  female,  the  provisions  hereinbefore  contained  with  respect 
to  the  representatives,  heirs,  and  devisees  of  deceased  contributories, 
and  with  reference  to  the  assignees  of  bankrupt  or  insolvent  contri- 
butories, and  to  the  husbands  of  married  contributories,  shall  apply : 
(6.)  That  nothing  herein  contained  shall  authorize  any  company  to  alter  any 
'such  provisions  contained  in  any  deed  of  settlement,  contract  of  co- 
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partnery,  cost  liook  regulations,  letters  patent,  or  other  instrmnent 
constituting  or  regulating  the  company,  as  ■would,  if  such  company 
had  originally  been  formed  under  this  Act,  have  Ijeen  contained  in 
the  memorandum  of  association,  and  are  not  authorized  to  be  altered 
by  this  Act : 
But  nothing  herein  contained  shall  derogate  from  any  power  of  altering  its  con- 
stitution or  regulations  which  may  be  vested  in  any  company  registering  under 
this  Act  in  pursuance  of  this  part  thereof  by  virtue  of  any  Act  of  Parliament, 
deed  of  settlement,  contract  of  copartnery,  letters  patent,  or  other  instrument 
constituting  or  regulating  the  company. 

CXCVII.  The  Court  may,  at  any  time  after  the  presentation  of  a  petition 
for  winding  up  a  company  registered  in  pursuance  of  this  part  of  this  Act,  and 
before  making  an  order  for  winding  up  the  company,  upon  the  application  by 
motion  of  any  creditor  of  the  company,  restrain  further  proceedings  in  any 
action,  suit,  or  legal  proceeding  against  any  contributory  of  the  company  as  well 
as  against  the  company  as  hereinbefore  provided,  upon  such  terms  as  the  Court 
thinks  fit. 

CXCVIII.  "Where  an  order  has  been  made  for  winding  up  a  company  regis- 
tered in  pursuance  of  this  part  of  the  Act,  in  addition  to  the  provisions  herein- 
before contained,  it  is  hereby  further  provided  that  no  suit,  action,  or  other  legal 
proceeding  shall  be  commenced  or  proceeded  with  against  any  contributory  of 
the  company  in  respect  of  any  debt  of  the  company,  except  with  the  leave  of  the 
Court,  and  subject  to  such  terms  as  the  Court  may  impose. 


PART    VIII. 

APPLICATION  OF  ACT  TO  DNEEGISTEEED  COMPANIES. 

Winding  up  CXCIX.   Subject  as  hereinafter  mentioned,  any  partnership,  association,  or 

of  unregistered   company,  except  railway  companies,  incorporated  by  Act  of  Parhament,  con- 
companies,         sisting  of  more  than  seven  members,  and  not  registered  under  this  Act,  and 
hereinafter  included  under  the  term  unregistered  company,  may  be  wound  up 
rmder  this  Act,  and  aU  the  provisions  of  this  Act  with  respect  to  winding  up 
shall  apply  to  such  company,  with  the  following  exceptions  and  additions  : 

(1.)  An  unregistered  company  shall,  for  the  purpose  of  determining  the 
Court  having  jurisdiction  in  the  matter  of  the  winding  up,  be  deemed 
to  be  registered  in  that  part  of  the  United  Kingdom  where  its  prin- 
cipal place  of  business  is  situate  ;  or,  if  it  has  a  principal  place  of 
business  situate  in  more  than  one  part  of  the  United  Kingdom,  then 
in  each  part  of  the  United  Kingdom  where  it  has  a  principal  place  of 
business  ;  moreover  the  principal  place  of  business  of  an  unregistered 
company,  or  (where  it  has  a  principal  place  of  business  situate  in 
more  than  one  part  of  the  United  Kingdom)  such  one  of  its  principal 
places  of  business  as  is  situate  in  that  part  of  the  United  Kingdom  in 
which  proceedings  are  being  instituted,  shall  for  all  the  purposes  of 
the  winding  up  of  such  company  be  deemed  to  be  the  registered  office 
of  the  company : 
(2.)  No  unregistered  company  shall  be  wound  up  under  this  Act  volimtarUy 

or  subject  to  the  supervision  of  the  Court : 
(3.)  The  circumstances  under  which  an  unregistered  company  may  be  wound 
up  are  as  follows  ;  (that  is  to  say,) 
(a.)  Whenever  the  company  is  dissolved,  or  has  ceased  to  carry  on 
business,  or  is  carrying  on  business  only  for  the  purpose  of  wind- 
ing up  its  affairs ; 
(J.)  Whenever  the  company  is  unable  to  pay  its  debts  ; 
(c.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that 
the  company  should  be  wound  up ; 
(4.)  An  unregistered  company  shall,  for  the  purposes  of  this  Act,  be  deemed 
to  be  miable  to  pay  its  debts, 
(a.)  Whenever  a  creditor  to  whom  the  company  is  indebted,  at  law  or 
in  equity,  by  assignment  or  otherwise,  in  a  sum  exceeding  fifty 
pounds  then  due,  has  served  on  the  company,  by  leaving  the 
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same  at  tlie  principal  place  of  business  of  the  company,  or  by 
deKvering  to  the  secretary  or  some  director  or  principal  officer  of 
the  company,  or  by  otherwise  serving  the  same  in  such  manner 
as  the  Court  may  approve  or  direct,  a  demand  under  his  hand 
requiring  the  company  to  pay  the  sum  so  due,  and  the  company 
has  for  the  space  of  three  weeks  succeeding  the  service  of  such 
demand  neglected  to  pay  such  sum,  or  to  secure  or  compound  for 
the  same  to  the  satisfaction  of  the  creditor  : 
(h.)  Whenever  any  action,  suit,  or  other  proceeding  has  been  instituted 
against  any  member  of  the  company  for  any  debt  or  demand  due, 
or  claimed  to  be  due,  from  the  company,  or  from  him  in  his 
character  of  member  of  the  company,  and  notice  iu  writing  of 
the  institution  of  such  action,  suit,  or  other  legal  proceeding 
having  been  served  upon  the  company  by  leaving  the  same  at  the 
principal  place  of  business  of  the  company,  or  by  delivering  it  to 
the  secretary,  or  some  director,  manager,  or  principal  officer  of 
<  the  company,  or  by  otherwise  serving  the  same  in  such  manner 
as  the  Court  may  approve  or  direct,  the  company  has  not  -within 
ten  days  after  service  of  such  notice  paid,  secured,  or   com- 
pounded for  such  debt  or  demand,  or  procm-ed  such  action,  suit, 
or  other  legal  proceeding  to  be  stayed,  or  indemnified  the  defen- 
dant to  his  reasonable  satisfaction  against  such  action,  suit,  or 
other  legal  proceeding,  and  against  aU  costs,  damages,  and  ex- 
penses to  be  incurred  by  him  by  reason  of  the  same  : 
(c.)  Whenever,  in  England  or  Ireland,  execution  or  other  process  issued 
on  a  judgment,  decree,  or  order  obtained  in  any  Court  in  favour 
of  any  creditor  in  any  proceeding  at  law  or  in  equity  instituted  by 
such  creditor  against  the  company,  or  any  member  thereof  as 
such,  or  against  any  person  authorized  to  be  sued  as  nominal 
defendant  on  behalf  of  the  company,  is  returned  unsatisfied : 
{d.)  Whenever,  in  the  case  of  an  unregistered  company  engaged  in 
working  mines  within  and  subject  to  the  jurisdiction  of  the  Stan- 
naries, a  customary  decree  or  order  absolute  for  the  sale  of  the 
machinery,  materials,  and  effects  of  such  mine  has  been  made  in 
a  creditor's  suit  in  the  Court  of  the  Vice-Warden  : 
(e.)  Whenever,  in  Scotland,  the  inducim  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or   an  extract 
registered  protest,  have  expired  without  payment  being  made : 
(/•)  Whenever  it  is  otherwise  proved  to  the  satisfaction  of  the  Court 
that  the  company  is  unable  to  pay  its  debts. 
CC.  In  the  event  of  an  unregistered  company  being  wound  up  every  person 
shall  be  deemed  to  be  a  contributory  who  is  hable,  at  law  or  in  equity,  to  pay 
or  contribute  to  the  payment  of  any  debt  or  liability  of  the  company,  or  to  pay 
or  contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the 
members  amongst  themselves,  or  to  pay  or ,  contribute  to  the  payment  of  the 
costs,  charges,  and  expenses  of  windiig  up  the  company,  and  every  such  con- 
tributory shah  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course 
of  the  winding  up  all  sums  due  from  him  in  respect  of  any  such  habihty  as  afore- 
said ;  but  in  the  event  of  the  death,  bankruptcy,  or  insolvency  of  any  contri- 
butory, or  marriage  of  any  female  contributory,  the  provisions  hereinbefore 
contained  with  respect  to  the  personal  representatives,  heirs,  and  devisees  of  a 
decease,d  contributory,  and  to  the  assignees  of  a  bankrupt  or  insolvent  contribu- 
tory, and  to  the  husband  of  married  contributories,  shall  apply. 

CCI.  The  Court  may,  at  any  time  after  the  presentation  of  a  petition  for 
winding  up  an  unregistered  company,  and  before  making  an  order  for  winding 
up  the  company,  upon  the  apphcation  of  any  creditor  of  the  company,  restrain 
further  proceedings  in  any  action,  suit,  or  proceeding  against  any  contributory  of 
the  company,  or  against  the  company  as  hereinbefore  provided,  upon  such  terms 
as  the  Court  thinks  fit. 

ecu.  Where  an  order  has  been  made  for  winding  up  an  unregistered  com- 
pany in  addition  to  the  provisions  hereinbefore  contained  in  the  case  of  com- 
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panies  formed  under  this  Act,  it  is  hereby  further  provided  that  no  suit,  action, 
or  other  legal  proceeding  shall  be  commenced  or  proceeded  with  against  any- 
contributory  of  the  company  in  respect  of  any  debt  of  the  company,  except 
with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the  Court  may  impose. 
Provision  in  CCIII.  If  any  unregistered  company  has  no  power  to  sue  and  be  sued  in  a 

case  of  unregis-  common  name,  or  if  for  any  reason  it  appears  expedient,  the  Court  may  by  the 
tered  company,  order  made  for  winding  up  such  company,  or  by  any  subsequent  order,  direct 
that  all  such  property,  real  and  personal,  including  all  interest,  claims,  and  rights 
into  and  out  of  property,  real  and  personal,  and  including  things  in  action,  as 
may  belong  to  or  be  vested  in  the  company,  or  to  or  in  any  person  or  persons  on 
trust  for  or  on  behalf  of  the  company,  or  any  part  of  such  property,  is  to  vest  in 
the  official  Hquidator  or  official  hquidators  by  his  or  their  oflacial  name  or  names, 
and  thereupon  the  same  or  such  part  thereof  as  may  be  specified  in  the  order 
shall  vest  accordingly,  and  the  ofiioial  liqmdator  or  official  liquidators  may,  in  his 
or  their  official  name  or  names,  or  in  such  name  or  names  and  after  giving  such 
indemnity  as  the  Court  directs,  bring  or  defend  any  actions,  suits,  or  other  legal 
proceeding  relating  to  any  property  vested  in  him  or  them,  or  any  actions,  suits, 
or  other  legal  proceedings  necessary  to  be  brought  or  defended  for  the  purposes 
of  effectually  winding  up  the  company  and  recovering  the  property  thereof. 
Provisions  in  CCIV.  The  provisions  made  by  thus  part  of  the  Act  with  respect  to  unregis- 

this  part  of  Act  tered  companies  shall  be  deemed  to  be  made  ui  addition  to  and  not  in  restriction 
cumulative.  of  any  provisions  hereinbefore  contaiaed  with  respect  to  winding  up  companies 
by  the  Court,  and  the  Court  or  official  liquidator  may,  in  addition  to  anything 
contained  in  this  part  of  the  Act,  exercise  any  powers  or  do  any  act  in  the  case 
of  vmregistered  companies  which  might  be  exercised  or  done  by  it  or  him  in 
winding  up  companies  formed  under  this  Act ;  but  an  unregistered  company 
shall  not,  except  in  the  event  of  its  being  wound  up,  be  deemed  to  be  a  company 
under  this  Act,  and  then  only  to  the  extent  provided  by  this  part  of  this  Act. 
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PART   IX. 

REPEAL  OF  ACTS,  AND  TEMPORARY  PROVISIONS. 

CCV.  After  the  commencement  of  this  Act  there  shall  be  repealed  the 
several  Acts  specified  in  the  first  part  of  the  Third  Schedule  hereto,  with  this 
qualification,  that  so  much  of  the  said  Acts  as  is  set  forth  in  the  second  part  of 
the  said  Third  Schedule  shall  be  hereby  re-enacted  and  continue  in  force  as  if 
unrepealed. 

CCVI.  No  repeal  hereby  enacted  shall  affect, 

(1.)  Anything  duly  done  under  any  Acts  hereby  repealed  : 

(2.)  The  incorporation  of  any  company  registered  under  any  Act  hereby 
repealed :  , 

(3.)  Any  right  or  privilege  acquired  or  liability  incurred  under  any  Act 
hereby  repealed : 

(4.)  Any  penalty,  forfeiture,  or  other  punishment  incurred  in  respect  of  any 
offence  against  any  Act  hereby  repealed  : 

(5.)  Table  B.  in  the  Schedule  annexed  to  the  Joint-stock  Companies  Act, 
1856,  or  any  part  thereof,  so  far  as  the  same  apphes  to  any  company 
existing  at  the  time  of  the  commencement  of  this  Act. 

CCVII.  "Where  previously  to  the  commencement  of  this  Act  an  order  has 
been  made  for  winding  up  a  company  under  any  Acts  or  Act  hereby  repealed, 
or  a  resolution  has  been  passed  for  winding  up  a  company  voluntarily,  such  com- 
pany shall  be  wound  up  in  the  same  manner  and  with  the  same  incidents  as  if 
this  Act  were  not  passed,  and  for  the  purposes  of  such  winding  up  such  repealed 
Acts  or  Act  shall  be  deemed  to  remain  in  full  force. 

CCVIII.  Where  previously  to  the  commencement  of  this  Act  any  conveyance, 
mortgage,  or  other  deed  has  been  made  in  pursuance  of  any  Act  hereby  repealed, 
such  deed  shall  be  of  the  same  force  as  if  this  Act  had  not  passed,  and  for  the 
purposes  of  such  deed  such  repealed  Act  shall  be  deemed  to  remain  in  full  force. 

CCIX.  Every  insurance  company  completely  registered  >mder  the  Act  passed 
in  the  eighth  year  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  and 
ten,  intituled  2.K  Act  for  tlie  Registration,  Incorporation,  and  Regulation  of  Joint- 
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stock  Companies,  shall  on  or  before  the  second  day  of  November  one  thousand 
eight  hundred  and  sixty-two,  and  every  other  company  required  by  any  Act 
hereby  repealed  to  register  under  the  said  Joint-stock  Companies  Acts,  or  one  of 
such  Acts,  and  which  has  not  so  registered,  shall,  on  or  before  the  expiration  of 
the  thirty-first  day  from  the  commencement  of  this  Act,  register  itself  as  a  com- 
pany under  this  Act,  in  manner  and  subject  to  the  regulations  hereinbefore  con- 
tained, with  this  exception,  that  no  company  completely  registered  under  the 
said  Act  of  the  eighth  year  of  the  reign  of  her  present  Majesty  shall  be  required 
to  deliver  to  the  registrar  a  copy  of  its  deed  of  settlement ;  and  for  the  piu^ose 
of  enabling  such  insurance  companies  as  are  mentioned  in  this  section  to  register 
under  this  Act,  this  Act  shall  be  deemed  to  come  into  operation  immediately  on 
the  passing  thereof ;  nevertheless  the  registration  of  such  companies  shall  not 
have  any  effect  until  the  time  of  the  commencement  of  this  Act.  No  fees  shall 
be  .charged  in  respect  of  the  registration  of  any  company  required  to  register  by 
this  section. 

COX.  If  any  company  required  by  the  last  section  to  register  under  this  Act 
makes  default  in  complying  with  the  provisions  thereof,  then,  from  and  after  the 
day  upon  which  such  company  is  required  to  register  under  this  Act,  until  the 
day  on  which  such  company  is  registered  imder  this  Act  (which  it  is  empowered 
to  do  at  any  time),  the  following  consequences  shall  ensue  ;  (that  is  to  say,) 
(1.)  The  company  shall  be  incapable  of  suing  either  at  law  or  in  equity,  but 
shall  not  be  incapable  of  being  made  a  defendant  to  a  suit  either  at 
law  or  in  equity: 
(2.)  No  dividend  shall  be  payable  to  any  shareholder  in  such  company: 
(3.)  Each  director  or  manager  of  the  company  shall  for  each  day  during 
which  the  company  so  being  in  default  carries  on  business  incur  a 
penalty  not  exceeding  five  pounds,  and  such  penalty  may  be  recovered 
by  any  person,  whether  a  shareholder  or  not  in  the  company,  and  be 
apphed  by  him  to  his  own  use : 
Nevertheless,  such  default  shall  not  render  the  company  so  being  in  default 
illegal,  nor  subject  it  to  any  penalty  or  disability,  other  than  as  speciiied  in  this 
section ;  and  registration  under  this  Act  shall  cancel  any  penalty  or  forfeiture, 
and  put  an  end  to  any  disabihty  which  any  company  may  have  incurred  under 
any  Act  hereby  repealed  by  reason  of  its  not  having  registered  under  the  said 
Joint-stock  Companies  Acts,  1856,  1857,  or  one  of  them. 

COXl.  Upon  the  apphcation  of  the  directors  of  any  company  registered 
under  the  Joint-stock  Companies  Acts  as  hereinbefore  defined,  or  any  of  them, 
made  within  one  year  after  the  date  of  the  commencement  of  this  Act,  sanc- 
tioned by  a  resolution  passed  at  an  extraordinary  general  meeting,  but  subject 
to  the  restrictions  hereinafter  mentioned,  the  Board  of  Trade  shall  have  authority 
by  their  certificate  in  writing  to  change  the  registered  office  of  any  such  com- 
pany from  any  one  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  to 
any  other  part  thereof,  and  the  Eegistrar  of  Joint-stock  Companies  with  whom 
the  memorandum  of  registration  of  such  company  has  been  registered  shall,  upon 
receipt  of  such  certificate,  note  in  writing  upon  the  margin  or  at  the  foot  of  the 
said  memorandum  the  name  of  the  place  to  which  such  registered  office  is  to  be 
transferred,  and  the  day  upon  which  such  transfer  is  pursuant  to  such  certificate 
to  take  place,  and  shall  attach  the  certificate  to  the  memorandmn,  and  the  said 
registrar  shall  thereupon  transmit  to  the  Eegistrar  of  Joint-stock  Companies  for 
that  part  of  the  United  Kingdom  to  which  the  registered  office  is  to  be  so  trans- 
ferred copies  of  the  said  certificate  and  of  the  said  memorandum  of  registration 
so  noted  certified  by  him ;  and  the  said  registrar  for  the  said  last-mentioned 
part  of  the  United  Kingdom  shall,  upon  receipt  of  such  copies  of  certificate  and 
memorandum,  retain  and  register  the  same  in  like  manner,  and  on  payment  of 
the  like  fees  to  >iim  as  provided  in  the  case  of  the  registration  of  an  original 
memorandum  of  registration,  and  thereupon  the  place  of  the  registered  office 
shall,  from  the  said  last-mentioned  registration  and  the  said  day  mentioned  in 
the  said  certificate,  be  the  place  mentioned  as  such  on  the  said  certificate: 
Provided,  however,  that  such  change  shall  in  nowise  alter  or  affect  anything 
theretofore  done  by  the  said  company,  or  any  of  their  rights  or  liabilities  in 
respect  thereof. 
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CCXII.  The  Board  of  Trade  shall  not  issue  their  certificate  in  pursuance  of 
the  foregoing  section  until  they  are  satisfied  that  an  advertisement  of  the  inten- 
tion of  the  company  to  apply  to  the  Board  of  Trade  for  a  certificate,  with  a 
declaration  that  all  parties  objecting  thereto  are  forthwith  to  apply  to  the  Board 
of  Trade,  has  been  published  once  at  the  least  in  each  of  four  successive  weeks 
in  the  newspapers  following ;  that  is  to  say,  in  some  newspapers  circulating  in 
the  district  where  the  registered  office  of  the  company  is  situate,  and  also  if  the 
company  is  registered  in  England  in  the  London  Gazette,  if  in  Ireland  in  the 
Dublin  Gazette,  if  in  Scotland  in  the  Edinburgh  Gazette,  nor  until  the  said  Board 
are  satisfied  that  the  objections,  if  any,  that  may  be  urged  against  the  issue  of 
such  certificate  are  groundless. 

FIRST  SCHEDULE. 


Table  A. 

REGULATIONS  FOR  MANAGEMENT  OF  A  COMPANY  LIMITED  BY  SHARES. 
Shares. 

(1.)  If  several  persons  are  registered  as  joint  holders  of  any  share,  any  one  of 

such  persons  may  give  effectual  receipts  for  any  dividend  payable  in 

respect  of  such  share. 
(2.)  Every  member  shall,  on  payment  of  one  shilling,  or  such  less  sum  as  the 

company  in  general  meeting  may  prescribe,  be  entitled  to  a  certificate, 

under  the  common  seal  of  the  company,  specifying  the  share  or  shares 

held.by  him,  and  the  amount  paid  up  thereon. 
(3.)  If  such  certificate  is  worn  out  or  lost,  it  may  be  renewed,  on  payment  of 

one  shilling,  or  such  less  sum  as  the  company  in  general  meeting  may 

prescribe. 

Calls  on  Shares. 

(4.)  The  directors  may  from  time  to  time  make  such  calls  upon  the  members 
in  respect  of  all  monies  unpaid  on  their  shares  as  they  think  fit,  pro- 
vided that  twenty-one  days'  notice  at  least  is  given  of  each  call,  and 
each  member  shall  be  hable  to  pay  the  amount  of  calls  so  made  to 
the'persons  and  at  the  times  and  places  appointed  by  the  directors. 

(5.)  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution 
of  the  directors  authorizing  such  call  was  passed. 

(6.)  If  the  call  payable  in  respect  of  any  share  is  not  paid  before  or  on  the  day 
appointed  for  payment  thereof,  the  holder  for  the  time  being  of  such 
share  shall  be  hable  to  pay  interest  for  the  same  at  the  rate  of  five 
pounds  per  cent,  per  annum  from  the  day  appointed  for  the  payment 
thereof  to  the  time  of  the  actual  payment. 

(7.)  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to 
advance  the  same  all  or  any  part  of  the  monies  due  upon  the  shares 
held  by  him  beyond  the  sums  actually  called  for ;  and  upon  the  monies 
so  paid  in  advance,  or  so  much  thereof  as  from  time  to  time  exceeds 
the  amount  of  the  calls  then  made  upon  the  shares  in  respect  of  which 
such  advance  has  been  made,  the  company  may  pay  interest  at  such 
rate  as  the  member  paying  such  sum  in  advance  and  the  directors  agree 
upon. 

Transfers  of  Shares. 

(8.)  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed 
both  by  the  transferor  and  transferee,  and  the  transferor  shall  be  deemed 
to  remain  a  holder  of  such  share  until  the  name  of  the  transferee  is 
entered  in  the  register  book  in  respect  thereof. 

(9.)  Shares  in  the  company  shall  be  transferred  in  the  following  form : 

1  A.  B.  oi  in  consideration  of  the  smn  of  pounds  paid 

to  me  by  C.  D.  of  do  hereby  transfer  to  the  said  C.  D.  the 

share  [or  shares]  numbered  standing  in  my  name  in  the 

books  of  the  company,  to  hold  unto  the  said  C.  D.,  liis 
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executors,  administrators,  and  assigns,  subject  to  the  several  conditions 
on  which.  I  held  the  same  at  the  time  of  the  execution  hereof ;  and  I 
the  said  C.  D.  do  hereby  agree  to  take  thp  said  share  [or  shares]  sub- 
ject to  the  same  conditions.     As  witness  our  hands,  the 
day  of 

(10.)  The  company  may  decline  to  register  any  transfer  of  shares  made  by  a 
member  who  is  indebted  to  them. 

(11.)  The  transfer  books  shall  be  closed  during  the  fourteen  days  immediately 
preceding  the  ordinary  general  meeting  in  each  year. 

Transmission  of  Shares. 

(12.)  The  executors  or  administrators  of  a  deceased  member  shall  be  the  only 
persons  recognised  by  the  company  as  having  any  title  to  his  share. 

(13.)  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death, 
bankruptcy,  or  insolvency  of  any  member,  or  in  consequence  of  the 
marriage  of  any  female  member,  may  be  registered  as  a  member  upon 
such  evidence  being  produced  as  may  from  time  to  time  be  required  by 
the  company. 

(14.)  Any  person  who  has  become  entitled  to  a  share  in  consequence  of  the 
death,  bankruptcy,  or  insolvency  of  any  member,  or  in  consequence  of 
the  marriage  of  any  female  member,  may,  instead  of  being  registered 
himself,  elect  to  have  some  person  to  be  named  by  biTn  registered  as  a 
transferee  of  such  share. 

(1 5.)  The  person  so  becoming  entitled  shall  testify  such  election  by  executing  to 
his  nominee  an  instrument  of  transfer  of  such  share. 

(16.)  The  instrument  of  transfer  shall  be  presented  to  the  company,  accompanied 
with  such  evidence  as  the  directors  may  require  to  prove  the  title  of 
the  transferor,  and  thereupon  the  company  shall  register  the  transferee 
as  a  member. 

Forfeiture  of  Shares. 

(17.)  If  any  member  fails  to  pay  any  call  on  the  day  appointed  for  payment 
thereof,  the  directors  may,  at  any  time  thereafter  during  such  time  as 
the  call  remains  unpaid,  serve  a  notice  on  him,  requiring  him  to  pay 
such  caU,  together  with  interest  and  any  expenses  that  may  have  accrued 
by  reason  of  such  non-payment. 

(18.)  The  notice  shall  name  a  further  day,  on  or  before  which  such  call,  and  all 
interest  and  expenses  that  have  accrued  by  reason  of  such  non-pay- 
ment, are  to  be  paid.  It  shall  also  name  the  place  where  payment  is 
to  be  made  (the  place  so  named  being  either  the  registered  office  of  the 
company  or  some  other  place  at  which  calls  of  the  compatiy  are  usually 
made  payable).  The  notice  shall  also  state  that  in  the  event  of  non- 
payiiient  at  or  before  the  time  and  at  the  place  appointed  the  shares  in 
respect  of  which  such  call  was  made  will  be  liable  to  be  forfeited. 

(19.)  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  oomphed  with, 
any  share  in  respect  of  which  such  notice  has  been  given  may  at  any 
time  thereafter,  before  payment  of  all  calls,  interest,  and  expenses  due 
in  respect  thereof  has  been  made,  be  forfeited,  by  a  resolution  of  the 
directors  to  that  effect. 

(20.)  Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the  company, 
and  may  be  disposed  of  in  such  manlier  as  the  company  in  general 
meeting  thinks  fit. 

(21.)  Any  member  whose  shares  have  been  forfeited  shall  notwithstanding  be 
liable  to  pay  to  the  company  aU  calls  owing  upon  such  shares  at  the 
time  of  the  forfeiture. 

(22.)  A  statutory  declaration  in  writing,  that  the  call  in  respect  of  a  share  was 
made  and  notice  thereof  given,  and  that  default  in  payment  of  the  caU 
was  made,  and  that  the  forfeiture  of  the  share  was  made  by  a  resolu- 
tion of  the  directors  to  that  effect,  shall  be  sufficient  evidence  of  the 
facts  therein  stated,  as  against  all  persons  entitled  to  such  share,  and 
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such  declaration  and  the  receipt  of  the  company  for  the  price  of  such 
share  shall  constitute  a  good  title  to  such  share,  and  a  certificate  of 
proprietorship  shall  be  delivered  to  a  purchaser,  and  thereupon  he  shall 
be  deemed  the  holder  of  such  share  discharged  from  all  calls  due  prior 
to  such  purchase,  and  he  shall  not  be  bound  to  see  to  the  appUcation 
of  the  purchase  money,  nor  shall  his  title  to  such  share  be  affected  by 
any  irregularity  in  the  proceediugs  in  reference  to  such  sale. 

Conversion  of  Shares  into  Stock. 

(23.)  The  directors  may,  with  the  sanction  of  the  company  previously  given  in 
general  meeting,  convert  any  paid-up  shares  into  stock. 

(24.)  When  any  shares  have  been  converted  into  stock,  the  several  holders  of 
such  stock  may  thenceforth  transfer  their  respective  interests  therein, 
or  any  part  of  such  interests,  in  the  same  manner  and  subject  to  the 
same  regulations  as  and  subject  to  -which  any  shares  iu  the  capital  of 
the  company  may  be  transferred,  or  as  near  thereto  as  circumstances 
admit. 

(25.)  The  several  holders  of  stock  shall  be  entitled  to -participate  in  the  dividends 
and  profits  of  the  company  according  to  the  amount  of  their  respective 
interests  in  such  stock ;  and  such  interests  shall,  in  proportion  to  the 
amount  thereof,  confer  on  the  holders  thereof  respectively  the  same 
privileges  and  advantages  for  the  pm-pose  of  voting  at  meetings  of  the 
company,  and  for  other  purposes,  as  would  have  been  conferred  by 
shares  of  equal  amount  in  the  capital  of  the  company ;  but  so  that 
none  of  such  privileges  or  advantages,  except  the  participation  in  the 
dividends  and  profits  of  the  company,  shall  be  conferred  by  any  such 
aUquot  part  of  consohdated  stock  as  would  not,  if  existing  in  shares, 
have  conferred  such  privileges  or  advantages. 

Increase  in  Capital. 

(26.)  The  directors  may,  with  the  sanction  of  a  special  resolution  of  the  com- 
pany previously  given  in  general  meeting,  increase  its  capital  by  the 
issue  of  new  shares,  such  aggregate  increase  to  be  of  such  amount,  and 
to  be  divided  into  shares  of  such  respective  amounts,  as  the  company 
in  general  meeting  directs,  or,  if  no  direction  is  given,  as  the  directors 
think  expedient. 

(27.)  Subject  to  any  direction  to  the  contrary  that  may  be  given  by  the  meet- 
ing that  sanctions  the  increase  of  capital,  all  new  shares  shall  be  offered 
to  the  members  in  proportion  to  the  existing  shares  held  by  them,  and 
such  offer  shall  be  made  by  notice  specifying  the  number  of  shares  to 
which  the  member  is  entitled,  and  limiting  a  time  within  which  the 
offer,  if  not  accepted,  wOl  be  deemed  to  be  declined,  and  after  the 
expifation  of  such  time,  or  on  the  receipt  of  an  intimation  from  the 
member  to  whom  such  notice  is  given  that  he  declines  to  accept  the 
shares  offered,  the  directors  may  dispose  of  the  same  in  such  manner  as 
they  think  most  beneficial  to  the  company. 

(28.)  Any  capital  raised  by  the  creation  of  new  shares  shall  be  considered  as 
part  of  the  original  capital,  and  shall  be  subject  to  the  same  provisions 
with  reference  to  the  payment  of  calls,  and  the  forfeiture  of  shares 
on  non-payment  of  calls,  or  otherwise,  as  if  it  had  been  part  of  the 
original  capital. 

General  Meetings. 

(29.)  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than 
six  months  after  the  registration  of  the  company,  and  at  such  place,  as 
the  directors  may  determine. 

(30.)  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may 
be  prescribed  by  the  company  in  general  meeting  ;  and  if  no  other  time 
or  place  is  prescribed,  a  general  meeting  shall  be  held  on  the  first  Mon- 
day in  February  in  every  year,  at  such  place  as  may  be  determined  by 
the  directors. 
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(31.)  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings  ; 
aU  other  general  meetings  shall  be  called  extraordinary. 

(32.)  The  directors  may,  whenever  they  think  fit,  and  they  shall  upon  a  requisi- 
tion made  in  ■writing  by  not  less  than  one-fifth  in  number  of  the 
members  of  the  company,  convene  an  extraordinary  general  meeting. 

(33.)  Any  requisition  made  by  the  members  shall  express  the  object  of  the 
meeting  proposed  to  be  called,  and  shall  be  left  at  the  registered  office 
of  the  company. 

(34.)  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed 
to  convene  an  extraordinary  general  meeting.  If  they  do  not  proceed 
to  convene  the  same  within  twenty-one  days  from  the  date  of  the 
requisition,  the  requisitionists,  or  any  other  members  amounting  to  the 
required  number,  may  themselves  convene  an  extraordinary  general 
meeting. 

Proceedings  at  General  Meetings. 

(35.)  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour 
of  meeting,  and  in  case  of  special  business  the  general  nature  of  such 
business,  shall  be  given  to  the  members  in  manner  hereinafter  men- 
tioned, or  in  such  other  manner,  if  any,  as  may  be  prescribed  by  the 
company  in  general  meeting ;  but  the  non-receipt  of  such  notice  by  any 
member  shall  not  invalidate  the  proceedings  at  any  general  meeting. 

(36.)  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  with  the 
exception  of  sanctioning  a  dividend  and  the  consideration  of  the 
accounts,  balance-sheets,  and  the  ordinary  report  of  the  directors. 

(37.)  No  business  shall  be  transacted  at  any  general  meeting,  except  the  declara- 
tion of  a  dividend,  unless  a  quorum  of  members  is  present  at  the  time 
when  the  meeting  proceeds  to  business ;  and  such  quorum  shall  be 
ascertained  as  follows  ;  that  is  to  say,  if  the  persons  who  have  taken 
shares  in  the  company  at  the  time  of  the  meeting  do  not  exceed  ten  in 
number,  the  quorum  shall  be  five  ;  if  they  exceed  ten  there  shall  be 
added  to  the  above  quorum  one  for  every  five  additional  members  up 
to  fifty,  and  one  for  every  ten  additional  members  after  fifty,  with  this 
limitation,  that  no  quorum  shall  in  any  case  exceed  twenty. 

(38.)  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  is 
not  present,  the  meeting,  if  convened  upon  the  requisition  of  members, 
shall  be  dissolved :  In  any  other  case  it  shall  stand  adjourned  to  the 
same  day  in  the  next  week,  at  the  same  time  and  place  ;  and  if  at  such 
adjourned  meeting  a  quorum  is  not  present,  it  shall  be  adjourned  sine 
die.   ■ 

(39.)  The  chairman  (if  any)  Of  the  board  of  directors  shall  preside  as  chairman 
at  every  general  meeting  of  the  company. 

(40.)  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  within 
fifteen  minutes  after  the  time  appointed  for  holding  the  meeting,  the 
members  present  shall  choose  some  one  of  their  number  to  be  chairman. 

(41.)  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting 
from  time  to  time  and  from  place  to  place,  but  no  business  shall  be 
transacted  at  any  adjourned  meeting  other  than  the  business  left 
unfinished  at  the  meeting  from  which  the  adjournment  took  place. 

(42.)  At  any  general  meeting,  unless  a  poU  is  demanded  by  at  least  five  mem- 
bers, a  declaration  by  the  chairman  that  a  resolution  has  been  carried, 
and  an  entry  to  that  effect  in  the  book  of  proceedings  of  the  company, 
shall  be  sufficient  evidence  of  the  fact,  without  proof  of  the  number  or 
proportion  of  the  votes  recorded  in  favour  of  or  against  such  resolution. 

(43.)  If  a  poll  is  demanded  by  five  or  more  members  it  shall  be  taken  in  such 
manner  as  the  chairman  directs,  and  the  result  of  such  poU  shall  be 
deemed  to  be  the  resolution  of  the  company  in  general  meeting.  In 
the  case  of  an  equahty  of  votes  at  any  general  meeting  the  chairman 
shall  be  entitled  to  a  second  or  casting  vote. 
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Votes  of  Members. 

(44.)  Every  member  shall  have  one  vote  for  every  share  up  to  ten :  he  shall 
have  an  additional  vote  for  every  five  shares  beyond  the  first  ten  shares 
up  to  one  hundred,  and  an  additional  vote  for  every  ten  shares  beyond 
the  first  hundred  shares. 

(45.)  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee,  curator 
bonis,  or  other  legal  curator. 

(46.)  If  one  or  more  persons  are  jointly  entitled  to  a  share  or  shares,  the  mem- 
ber whose  name  stands  first  in  the  register  of  members  as  one  of  the 
holders  of  such  share  or  shares,  and  no  other,  shall  be  entitled  to  vote 
in  respect  of  the  same. 

(47.)  No  member  shall  be  entitled  to  vote  at  any  general  meeting  vmless  all  calls 
due  from  him  have  been  paid,  and  no  member  shall  be  entitled  to  vote 
iu  respect  of  any  share  that  he  has  acquired  by  transfer  at  any  meeting 
held  after  the  expiration  of  three  months  from  the  registration  of  the 
company,  unless  he  has  been  possessed  of  the  share  iu  respect  of  which 
he  claims  to  vote  for  at  least  three  months  previously  to  the  time  of 
holdiug  the  meeting  at  which  he  proposes  to  vote. 

(48.)  Votes  may  be  given  either  personally  or  by  proxy. 

(49.)  The  instrument  appointing  a  proxy  shall  be  in  writing,  imder  the  hand  of 
the  appointor,  or  if  such  appointor  is  a  corporation,  under  their  common 
seal,  and  shall  be  attested  by  one  or  more  witness  or  witnesses:  No 
person  shall,  be  appointed  a  proxy  who  is  not  a  member  of  the  company. . 

(50.)  The  instrument  appointing  a  proxy  shall  be  deposited  at  the  registered 
office  of  the  company  not  less  than  seventy-two  hours  before  the  time 
for  holding  the  meeting  at  which  the  person  named  in  such  instrument 
proposes  to  vote,  but  no  instrument  appointing  a  proxy  shall  be  valid 
after  the  expiration  of  twelve  months  from  the  date  of  its  execution. 

(51.)  Any  instrument  appointing  a  proxy  shall  be  in  the  following  form : — 

Company  Limited. 
I  of  in  the  county  of  being  a  member  of  the 

Company  Limited,  and  entitled  to  vote  or 

votes,  hereby  appoint  of  as  my  proxy,  td  vote  for  me 

and  on  my  behalf  at  the  [ordinary  or  extraordinary,  as  the  case  may  be'] 
general  meeting  of  the  company  to  be  held  on  the      "  day  of 

,  and  at  any  adjournment  thereof  [or^  at  any  meeting  of  the 
company  that  may  be  held  in  the  year  ]. 

As  witness  my  hand,  this  day  of 

Signed  by  the  said  in  the  presence  of 

Directors. 

(52.)  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shall  be 

determined  by  the  subscribers  of  the  memorandum  of  association. 
(53.)  Until  directors  are  appointed  the  subscribers  of  the  memorandum  of 

association  shall  be  deemed  to  be  directors. 
(54.)  The  future  remuneration  of  the  directors,  and  their  remuneration  for 

services  performed  previously  to  the  first  general  meeting,  shall  be 

determined  by  the  company  in  general  meeting. 

Powers  of  Directors. 

(55.)  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may 
pay  all  expenses  incurred  in  getting  up  and  registering  the  company, 
and  may  exercise  all  such  powers  of  the  company  as  are  not  by  the 
foregoing  Act,  or  by  these  articles,  required  to  be  exercised  by  the 
company  in  general  meeting,  subject  nevertheless  to  any  regulations 
of  these  articles,  to  the  provisions  of  the  foregoing  Act,  and  to  such 
regulations,  being  not  inconsistent  with  the  aforesaid  regulations  or 
provisions,  as  may  be  prescribed  by  the  company  in  general  meeting ; 
but  no  regulation  made  by  the  company  in  general  meeting  shall 
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invalidate  any  prior  act  of  the  directors  which  would  have  been  vaUd 
if  such  regulation  had  not  been  made. 
(56.)  The  continuing  directors  may  act  notwithstanding  any  vacancy  in  their  body. 

Disqualification  of  Directors. 

(57.)  The  office  of  director  shall  be  vacated, — 

If  he  holds  any  other  office  or  place  of  profit  under  the  company : 

If  he  becomes  bankrupt  or  insolvent : 

If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract 
with  the  company : 
But  the  above  rules  shall  be  subject  to  the  following  exceptions :  That 
no  director  shall  vacate  his  office  by  reason  of  his  being  a  member  of 
any  company  which  has  entered  into  contracts  with  or  done  any  work 
for  the  company  of  which  he  is  director ;  nevertheless  he  shall  not  vote 
in  respect  of  such  contract  or  work ;  and  if  he  does  so  vote  his  vote 
shaU  not  be  counted. 

Rotation  of  Directors. 

(58.)  At  the  first  ordinary  meeting  after  the  registration  of  the  company  the 
whole  of  the  directors  shall  retire  from  office ;  and  at  the  first  ordinary 
meeting  in  every  subsequent  year  one-third  of  the  directors  for  the 
time  being,  or  if  their  number  is  not  a  multiple  of  three,  then  the 
number  nearest  to  one-third,  shall  retire  from  office. 

(59.)  The  one-third  or  other  nearest  number  to  retire  during  the  first  and  second 
years  ensuing  the  first  ordinary  meeting  of  the  company  shall,  unless 
the  directors  agree  among  themselves,  be  determined  by  ballot :  In 
every  subsequent  year  the  one-third  or  other  nearest  number  who  have 
been  longest  in  office  shall  retire.' 

(60.)  A  retiring  direotor  shall  be  re-eUgible. 

(61.)  The  company  at  the  general  meeting  at  which  any  directors  retire  in 
manner  aforesaid  shajl  fill  up  the  vacated  offices  by  electing  a  Kke 
number  of  persons. 

(62.)  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place  the 
places  of  the  vacating  directors  are  not  filled  up,  the  meeting  shall 
stand  adjourned  tiU  the  same  day  in  the  next  week,  at  the  same  time 
and  place ;  and  if  at  such  adjourned  meeting  the  places  of  the  vacating 
directors  are  not  filled  up,  the  vacating  directors,  or  such  of  them  as 
have  not  had  their  places  filled  up,  shall  continue  in  office  until  the 
ordinary  meeting  in  the  next  year,  and  so  on  from  time  to  time  untn 
their  places  are  filled  up. 

(63.)  The  company  may  from  time  to  time,  in  general  meeting,  increase  or 
reduce  the  number  of  directors,  and  may  also  determine  in  what  rota- 
tion such  increased  or  reduced  number  is  to  go  out  of  office. 

(64.)  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be  filled  up 
by  the  directors,  but  any  person  so  chosen  shall  retain  his  office  so  long 
only  as  the  vacating  director  would  have  retained  the  same  if  no 
vacancy  had  occurred. 

(65.)  The  company,  in  general  meeting,  may,  by  a  special  resolution,  remove 
any  dn'ector  before  the  expiration  of  his  period  of  office,  and  may  by 
an  ordinary  resolution  appoint  another  person  in  his  stead :  The  person 
so  appointed  shaU  hold  office  during  such  time  only  as  the  direotor  in 
whose  place  he  is  appointed  would  have  held  the  same  if  he  had  not 
been  removed. 

Proceedings  of  Directors. 

(66.)  The  directors  may  meet  together  for  the  despatch  of  business,  adjourn, 
and  otherwise  regulate  their  meetings  as  they  think  fit,  and  determine 
the  quorum  necessary  for  the  transaction  of  business :  Questions  arising 
at  any  meeting  shall  be  decided  by  a  majority  of  votes :  In  case  of  an 
equality  of  votes  the  chairman  shall  have  a  second  or  casting  vote :  A 
director  may  at  any  time  summon  a  meeting  of  the  directors. 
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(67.)  The  directors  may  elect  a  chairman  of  their  meetings,  and  determine  the 
period  for  which  he  is  to  hold  office;  but  if  no  such  chairman  is  elected, 
or  if  at  any  meeting  the  chairman  is  not  present  at  the  time  appointed 
for  holding  the  same,  the  directors  present  shall  choose  some  one  of 
their  number  to  be  chairman  of  such  meeting. 

(68.)  The  directors  may  delegate  any  of  their  powers  to  committees  consisting 
of  such  member  or  members  of  their  body  as  they  think  fit :  any  com- 
mittee so  formed  shall,  in  the  exercise  of  the  powers  so  delegated,  con- 
form to  any  regulations  that  may  be  imposed  on  them  by  the  directors. 

(69.)  A  committee  may  elect  a  chah-man  of  their  meetings :  If  no  such  chair- 
man is  elected,  or  if  he  is  not  present  at  the  time  appointed  for  holding 
the  same,  the  members  present  shall  choose  one  of  their  number  to  be 
chairman  of  such  meeting. 

(70.)  A  committee  may  meet  and  adjourn  as  they  think  proper:  Questions 
arising  at  any  meeting  shall  be  determined  by  a  majority  of  votes  of 
the  members  present ;  and  in  case  of  an  equality  of  votes  the  chairman 
shaJI  have  a  second  or  casting  vote. 

(71.)  All  acts  done  by  any  meeting  of  the  directors,  or  of  a  committee  of 
directors,  or  by  any  person  acting  as  a  director,  shall,  notwithstanding 
that  it  be  afterwards  discovered  that  there  was  some  defect  in  the 
appointment  of  any  such  directors  or  persons  acting  as  aforesaid,  or 
that  they  or  any  of  them  were  disqualified,  be  as  valid  as  if  every  such 
person  had  been  duly  appointed  and  was  qualified  to  be  a  director. 

Dividends.  , 

(72.)  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting, 
declare  a  dividend  to  be  paid  to  the  members  in  proportion  to  their 


(73.)  No  dividend  shall  be  payable  except  out  of  the  profits  arising  from  the 
business  of  the  company. 

(74.)  The  directors  may,  before  recommending  any  dividend,  set  aside  out  of  the 
profits  of  the  company  such  sum  as  they  think  proper  as  a  reserved 
fund  to  meet  contingencies,  or  for  equalizing  dividends,  or  for  repairing 
or  maintaining  the  works  connected  with  the  business  of  the  company, 
or  any  part  thereof ;  and  the  directors  may  invest  the  sum  so  set  apart 
as  a  reserved  fund  upon  such  securities  as  they  may  select. 

(75.)  The  directors  may  deduct  from  the  dividends  payable  to  any  member  all 
such  sums  of  money  as  may  be  due  from  him  to  the  company  on  account 
of  calls  or  otherwise. 

(76.)  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  to  each 
member  in  manner  hereinafter  mentioned ;  and  all  dividends  unclaimed 
for  three  years,  after  having  been  declared,  may  be  forfeited  by  the 
directors  for  the  benefit  of  the  company. 

(77.)  No  dividend  shall  bear  interest  as  against  the  company. 

Accounts. 

(78.)  The  directors  shall  cause  true  accounts  to  be  kept, — 
Of  the  stock-in-trade  of  the  company ; 

Of  the  sums  of  money  received  and  expended  by  the  company,  and 
the  matter  in  respect  of  which  such  receipt  and  expenditure  takes 
place ;  and 
Of  the  credits  and  liabUities  of  the  company : 
The  books  of  account  shall  be  kept  at  the  registered  office  of  the  com- 
pany, and,  subject  to  any  reasonable  restrictions  as  to  the  time  and 
manner  of  inspecting  the  same  that  may  be  imposed  by  the  company 
in  general  meeting,  shall  be  open  to  the  inspection  of  the  members 
during  the  hours  of  business. 
(79.)  Once  at  the  least  in  every  year  the  directors  shall  lay  before  the  company 
in  general  meeting  a  statement  of  the  income  and  expenditure  for  the 
past  year,  made  up  to  a  date  not  more  than  three  months  before  such 
meeting. 


THE  COMPANIES  ACT  (1862).  1087 

(80.)  The  statement  so  made  shall  show,  arranged  under  the  most  convenient 
heads,  the  amount  of  gross  income,  distinguishing  the  several  sources 
from  which  it  has  been  derived,  and  the  amount  of  gross  expenditure, 
distinguishing  the  expense  of  the  establishment,  salaries,  and  other 
like  matters  :  Every  item  of  expenditure  fairly  chargeable  against  the 
year's  income  shall  be  brought  into  account,  so  that  a  just  balance  of 
profit  and  loss  may  be  laid  before  the  meeting ;  and  in  cases  where 
any  item  of  expenditure  which  may  in  fairness  be  distributed  over 
several  years  has  been  incurred  in  any  one  year  the  whole  amount  of 
such  item  shall  be  stated,  with  the  addition  of  the  reasons  why  only  a 
portion  of  such  expenditure  is  charged  against  the  income  of  the  year. 

(81.)  A  balance-sheet  shall  be  made  out  in  every  year,  and  laid  before  the  com- 
pany in  general  meeting,  and  such  balance-sheet  shall  contain  a  summary 
of  the  property  and  liabihties  of  the  company  arranged  under  the  heads 
appearing  in  the  form  annexed  to  this  Table,  or  as  near  thereto  as 
circumstances  admit. 

(82.)  A  printed  copy  of  such  balance-sheet  shall,  seven  days  previously  to  such 
meeting,  be  served  on  every  member  in  the  manner  in  which  notices 
are  hereinafter  directed  to  be  served. 

Audit. 

(83.)  Once  at  the  least  in  every  year  the  accounts  of  the  company  shall  be 
examined,  and  the  correctness  of  the  balance-sheet  ascertained,  by  one 
or  more  auditor  or  auditors. 

(84.)  The  first  auditors  shall  be  appointed  by  the  directors :  Subsequent  auditors 
shall  be  appointed  by  the  company  in  general  meeting. 

(85.)  If  one  auditor  only  is  appointed,  aU  the  provisions  herein  contained  relat- 
ing to  auditors  shall  apply  to  him. 

(86.)  The  auditors  may  be  members  of  the  company ;  but  no  person  is  ehgible 
as  an  auditor  who  is  interested  otherwise  than  as  a  member  in  any 
transaction  of  the  corppany;  and  no  director  or  other  officer  of  the 
company  is  ehgible  during  his  continuance  in  office. 

(87.)  The  election  of  auditors  shall  be  made  by  the  company  at  their  ordinary 
meeting  in  each  year. 

(88.)  The  remuneration  of  the  first  auditors  shall  be  fixed  by  the  directors ;  that 
of  subsequent  auditors  shall  be  fixed  by  the  company  in  general  meeting. 

(89.)  Any  auditor  shall  be  re-ehgible  on  his  quitting  office. 

(90.)  If  any  casual  vacancy  occurs  in  the  office  of  any  auditor  appointed  by  the 
company,  the  directors  shall  forthwith  call  an  extraordinary  general 
meeting  for  the  purpose  of  supplying  the  same. 

(91.)  If  no  election  of  auditors  is  made  in  manner  aforesaid  the  Board  of  Trade 
may,  on  the  application  of  not  less  than  five  members  of  the  company, 
appoint  an  auditor  for  the  current  year,  and  fix  the  remuneration  to  be 
paid  to  him  by  the  company  for  his  services. 

(92.)  Every  auditor  shall  be  supplied  with  a  copy  of  the  balance-sheet,  and  it 
shall  be  his  duty  to  examine  the  same,  with  the  accounts  and  vouchers 
relating  thereto. 

(93.)  Every  auditor  shall  have  a  list  delivered  to  him  of  all  books  kept  by  the 
company,  and  shall  at  afi  reasonable  times  have  access  to  the  books  and 
accounts  of  the  company:  He  may,  at  the  expense  of  the  company, 
employ  accountants  or  other  persons  to  assist  him  in  investigating  such 
accounts,  and  he  may  in  relation  to  such  accounts  examine  the  directors 
or  any  other  officer  of  the  company. 

(94.)  The  auditors  shall  make  a  report  to  the  members  upon  the  balance-sheet 
and  accounts,  and  in  every  such  report  they  shall  state  whether,  in  their 
opinion,  the  balance-sheet  is  a  full  and  fair  balance-sheet,  containing 
the  particulars  required  by  these  regulations,  and  properly  drawn  up 
so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the  company's 
affairs,  and  in  case  they  have  called  for  explanations  or  information 
from  the  directors,  whether  such  explanations  or  information  have  been 
given  by  the  directors,  and  whether  they  have  been  satisfactory  ;  and 


1088 


25  AND  26  VICT.  c.  89. 


suoli  report  shall  be  read,  together  with  the  report  of  the  directors,  at 
the  ordinary  meeting. 

Notices. 

(95.)  A  notice  may  be  served  by  the  company  upon  any  member  either  per- 
sonally, or  by  sending  it  through  the  post  in  a  prepaid  letter  addressed 
to  such  member  at  his  registered  place  of  abode. 

(96.)  AH  notices  directed  to  be  given  to  the  members  shall,  with  respect  to  any 
share  to  which  persons  are  joiatly  entitled,  be  given  to  whichever  of 
such  persons  is  named  first  in  the  register  of  members ;  and  notice  so 
given  shall  be  sufiicient  notice  to  all  the  holders  of  such  share. 

(97.)  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the 
time  when  the  letter  containing  the  same  would  be  dehvered  in  the 
ordinary  com'se  of  the  post ;  and  in  proving  such  service  it  shall  be 
sufficient  to  prove  that  the  letter  containing  the  notices  was  properly 
addressed  and  put  into  the  Post  Office. 


Dr. 
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Table  B. 

Table  of  Fees  to  be  paid  to  the  Registrar  of  Joint-stock  Companies  by  a 
Company  having  a  Capital  divided  iato  Shares. 

For  registration  of  a  company  whose  nominal  capital  does  not  exceed     £    s.    d. 
£2000,  a  fee  of        .  .  .  .  .  .  .200 

For  registration  of  a  company  whose  nominal  capital  exceeds  £2000, 

the  above  fee  of  £2,  with  the  following  additional  fees,  regulated 

according  to  the  amount  of  nominal  capital ;  (that  is  to  say,) 

For  every  £1000  of  nominal  capital,  or  part  of  £1000,     £    s.   d. 

after  the  first  £2000,  up  to  £5000,  .  .10    0 

For  every  £1000  of  nominal  capital,  or  part  of  £1000, 

after  the  first  £5000,  up  to  £100,000,  .  .050 

For  every  £1000  of  nominal  capital,  or  part  of  £1000, 

after  the  first  £100,000,       .  .  .  .010 

For  registration  of  any  iucrease  of  capital  made  after  the  first  regis- 
tration of  the  company,  the  same  fees  per  £1000,  or  part  of  a 
£1000,  as  would  have  been  payable  if  such  increased  capital  had 
formed  part  of  the  original  capital  at  the  time  of  registration. 
Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal 
capital  on  registration,  or  afterwards,  any  greater  amount  of  fees 
than  £50,  taking  into  account  in  the  case  of  fees  payable  on  an 
increase  of  capital  after  registration  the  fees  paid  on  registration. 
For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regis- 
tration under  this  Act,  the  same  fee  as  is  charged  for  registering  a 
new  company. 
For  registering  any  document  hereby  required  or  authorized  to  be 

registered,  other  than  the  memorandum  of  association,         .  .050 

For  making  a  record  of  any  fact  hereby  authorized  or  required  to  be 

recorded  by  the  registrar  of  companies,  a  fee  of      .  .  .050 

Table  C. 

Table  of  Fees  to  be  paid  to  the  Eegistrar  of  Joint-stock  Companies  by  a 
Company  not  having  a  Capital  divided  into  Shares. 

For  registration  of  a  company  whose  number  of  members  as  stated  in '  £    s.    d. 
the  articles  of  association  does  not  exceed  20,  .  .  .200 

For  registration  of  a  company  whose  number  of  members,  as  stated  in  / 

the  articles  of  association,  exceeds  20,  but  does  not  exceed  100,       .500 

For  registration  of  a  company  whose  number  of  members,  as  stated  in 
the  articles  of  association,  exceeds  100,  but  is  not  stated  to  be  un- 
limited, the  above  fee  of  £5,  with  an  additional  5s.  for  every  50 
members  or  less  number  than  50  members  after  the  first  100. 

For  registration  of  a  company  in  which  the  number  of  members  is 

stated  in  the  articles  of  association  to  be  unhmited,  a  fee  of  .  20    0    0 

For  registration  of  any  increase  on  the  number  of  members  made  after 
the  registration  of  the  company  in  respect  of  every  50  members,  or 
less  than  50  members,  of  such  increase,       .  ".  .  .050 

Provided  that  no  one  company  shall  be  liable  to  pay  on  the  whole  a 
greater  fee  than  £20  in  respect  of  its  number  of  'members,  taking 
into  account  the  fee  paid  on  the  first  registration  of  the  company. 

For  registration  of  any  existing  company,  except  such  companies  as 
are  by  this  Act  exempted  from  payment  of  fees  in  respect  of  regis- 
tration under  this  Act,  the  same  fee  as  is  charged  for  registering  a 
new  company. 

For  registering  any  document  hereby  required  or  authorized  to  be 

registered,  other  than  the  memorandum  of  association,        .  .050 

For  making  a  record  of  any  fact  hereby  authorized  or  required  to  be     . 

recorded  by  the  registrar  of  companies,  a  fee  of       .  .  .050 
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Form  D. 
I  Form  of  Statement  referred  to  in  Part  III.  of  the  Act. 

,  divided  into 


*  The  capital  of  the  company  is 
shares  of  each. 

The  number  of  shares  issued  is 

Calls  to  the  amount  of 
which  the  sum  of 


pounds  per  share  have  been  made,  under 
pounds  has  been  received. 
The  liabiKties  of  the  company  on  the  first  day  of  January  {or  July)  were, — 
Debts  owing  to  sundry  persons  by  the  company : 
On  judgment,  £ 
On  specialty,  £ , 
On  notes  or  TdIUs,  £ 
On  simple  contracts,  £ 
On  estimated  habOities,  £ 
The  assets  of  the  company  on  that  day  were, — 
Government  securities  [stating  tlierri],  £ 
Bills  of  exchange  and  promissory-notes,  £ 
Cash  at  the  bankers,  £ 
Other  seciirities,  £ 

SECOND  SCHEDULE. 
Form  A. 
Memorandum  of  Association  of  a  Company  hmited  by  Shares. 
1st.  The  name  of  the  company  is  '  The  Eastern  Steam  Packet  Company, 
Limited.' 

2d.  The  registered  office  of  the  company  will  be  situate  in  England. 
Sd.  The  objects  for  which  the  company  is  estabhshed  are,  '  the  conveyance 
of  passengers  and  goods  in  ships  or  boats  between  such  places  as  the  company 
may  from  time  to  time  determine,  and  the  doing  all  such  other  things  as  are 
incidental  or  conducive  to  the  attainment  of  the  above  object.' 
4th.  The  liabihty  of  the  members  is  limited,. 

5th.  The  capital  of  the  company  is  two  hundred  thousand  pounds,  divided 
into  one  thousand  shares  of  two  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are 
desirous  of  being  formed  into  a  company,  in  pursuance  of  this  memoran- 
dum of  association,  and  we  respectively  agree  to  take  the  number  of 
shares  in  the  capital  of  the  company  set  opposite  our  respective  names. 


Names,  Addresses 

and  Descriptions  of  Subscribers. 

Number  of 
Shares  taken 

by  eaob 
Subscriber. 

'1. 

'2. 
'3. 
'4. 
'5. 
'6. 
'7. 

John  Jones  of 
John  Smith  of 
Thomas  Green  of 
John  Thompson  of 
Caleb  White  of 
Andrew  Brown  of 
Csesar  White  of 

in  the  county  of            merchant, 

in  the  comity  of 

in  the  county  of 

in  the  county  of 

in  the  county  of 

in  the  county  of 

in  the  county  of 

Total  shares  taken. 

200 
25 
30 
40 
15 
5 
10 

325 

Dated  the  22d  day  of  November  1861. 
Witness  to  the  above  signatures, 

A.B.  No.  13,  Hute  Street,  Clerkenwell,  Middlesex. 

*  If  the  company  has  no  capital  divided  into  shares  the  portion  of  the  statement 
relating  to  capital  and  shares  must  be  omitted. 
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Form  B. 

Memorandum  and  Articles  of  Association  of  a  Company  limited  by  Guarantee, 
and  not  having  a  Capital  divided  into  Shares. 

Memorandum  of  Association. 

1st.  The  name  of  the  company  is  '  The  Mutual  London  Marine  Association, 
Limited.' 

2d.  The  registered  office  of  the  company  wiU  be  situate  m  England. 

3d.  The  objects  for  which  the  company  is  established  are,  'the  mutual  insur- 
ance of  ships  belonging  to  members  of  the  company,  and  the  doing  aU  such  other 
things  as  are  incidental  or  conducive  to  the  attainment  of  the  above  objects.' 

4th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets 
of  the  company  in  the  event  of  the  same  being  wound  up  during  the  time  that 
he  is  a  member,  or  within  one  year  afterwards,  for  paymenf  of  the  debts  and 
liabilities  of  the  company  contracted  before  the  time  at  which  he  ceases  to  be 
a  member,  and  the  costs,  charges,  and  expenses  of  winding  up  the  same,  and  for 
the  adjustment  of  the  rights  of  the  contributories  amongst  themselves,  such 
amount  as  may  be  required  not  exceeding  ten  pounds. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desir- 
ous of  being  formed  into  a  company,  in  pursuance  of  this  memorandum 
of  association.' 

ISTames,  Addresses,  and  Descriptions  of  Subscribers. 
'  1.  John  Jones  of  in  the  county  of  merchant. 

'  2.  John  Smith  of  in  the  coimty  of 

'  3.  Thomas  Green  of  in  the  county  of 

'  4.  John  Thompson  of  in  the  county  of 

'  5.  Caleb  White  of  in  the  county  of 

'  6.  Andrew  Brown  of  in  the  county  of 

'  7.  Csesar  White  of  in  the  county  of 

Dated  the  22d  day  of  November  1861. 
Witness  to  the  above  signatures, 

A.  B.  No.  13,  Hute  Street,  ClerkenweU,  Middlesex. 

Articles  of  Association  to  accompany  preceding  Memorandum  of  Association. 

(1.)  The  company,  for  the  purpose  of  registration,  is  declared  to  consist  of  five 

hundred  members. 
(2.)  The  directors  hereinafter  mentioned  may,  whenever  the  business  of  the 

association  requires  it,  register  an  increase  of  members. 

Definition  of  Members. 

(3.)  Every  person  shall  be  deemed  to  have  agreed  to  become  a  member  of  the 
company  who  insures  any  ship  or  share  in  a  ship  in  pursuance  of  the 
regulations  hereinafter  contained. 

General  Meetings. 

(4.)  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than 
three  months  after  the  incorporation  of  company,  and  at  such  place,  as 
the  directors  may  determine. 

(5.)  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may 
be  prescribed  by  the  company  in  general  meeting ;  and  if  no  other 
time  or  place  is  prescribed,  a  general  meeting  shall  be  held  on  the 
first  Monday  in  February  in  every  year,  at  such  place  as  may  be  deter- 
mined by  the  directors. 

(6.)  The  above-mentioned  general  meetmgs  shall  be  called  ordinary  meetings ; 
all  other  general  meetings  shall  be  called  extraordinary. 

(7.)  The  directors  may,  whenever  they  think  fit,  and  they  shaU,  upon  a  requisi- 
tion made  in  writing  by  any  five  or  more  members,  convene  an  extra- 
ordinary general  meeting. 

(8.)  Any  requisition  made  by  the  members  shall  express  the  object  of  the 
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meeting  proposed  to  be  called,  and  shall  be  left  at  the  registered  office 
of  the  company. 
(9.)  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed 
to  convene  a  general  meeting  :  If  they  do  not  proceed  to  convene  the 
same  'within  twenty-one  days  from  the  date  of  the  requisition,  the 
requisitionists,  or  any  other  five  members,  may  themselves  convene  a 
meeting. 

Proceedings  at  General  Meetings. 

(10.)  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,-and  the  hour  of 
meeting,  and  in  case  of  special  business  the  general  nature  of  such  busi- 
ness, shall  be  given  to  the  members  in  manner  hereinafter  mentioned, 
or  in  such  other  manner,  if  any,  as  may  be  prescribed  by  the  company 
in  general  meeting ;  but  the  non-receipt  of  such  notice  by  any  member 
shall  not  invahdate  the  proceedings  at  any  general  meeting. 

(11.)  AU  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary 
meeting,  and  all  that  is  transacted  at  an  ordinary  meeting,  with  the 
exception  of  the  consideration  of  the  accounts,  balance-sheets,  and  the 
ordinary  report  of  the  directors. 

(12.)  No  business  shall  be  transacted  at  any  meeting  except  the  declaration  of 
a  dividend,  unless  a  quorum  of  members  is  present  at  the  commence- 
ment of  such  business  ;  and  such  quorum  shall  be  ascertained  as  fol- 
lows ;  that  is  to  say,  if  the  members  of  the  company  at  the  time  of  the 
meeting  do  not  exceed  ten  in  number,  the  quorum  shall  be  five ;  if 
they  exceed  ten  there  shall  be  added  to  the  above  quorum  one  for  every 
five  additional  members  up  to  fifty,  and  one  for  every  ten  additional 
members  after  fifty,  with  this  limitation,  that  no  quorum  shall  in  any 
case  exceed  thirty. 

(13.)  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  of 
members  is  not  present,  the  meeting,  if  convened  upon  the  requisition 
of  the  members,  shall  be  dissolved :  In  any  other  case  it  shall  stand 
adjourned  to  the  same  day  in  the  following  week  at  the  same  time  and 
place  ;  and  if  at  such  adjourned  meeting  a  quorum  of  members  is  not 
present,  it  shall  be  adjoined  sine  die. 

(14.)  The  chairman  (if  any)  of  the  directors  shall  preside  as  chairman  at  every 
general  meeting  of  the  company. 

(15.)  If  there  is  no  such  chairman,  or  if  at  any  nieeting  he  is  not  present  at  the 
time  of  holding  the  same,  the  members  present  shall  choose  some  one 
of  their  number  t'o  be  chairman  of  such  meeting. 

(16.)  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting 
from  time  to  time  and  from  place  to  place,  but  no  business  shall  be 
transacted  at  any  adjourned  meeting  other  than  the  business  left 
unfinished  at  the  meeting  from  which  the  adjournment  took  place. 

(17.)  At  any  general  meeting,  unless  a  poU  is  demanded  by  at  least  five  mem- 
bers, a  declaration  by  the  chairman  that  a  resolution  has  been  carried, 
and  an  entry  to  that  effect  in  the  book  of  proceedings  of  the  company, 
shall  be  sufficient  evidence  of  the  fact,  without  proof  of  the  number  or 
proportion  of  the  votes  recorded  in  favour  of  or  against  such  resolution. 

(18.)  If  a  poU  is  demanded  in  manner  aforesaid,  the  same  shall  be  taken  in  such 
manner  as  the  chairman  directs,  and  the  result  of  such  poll  shall  be 
deemed  to  be  the  resolution  of  the  company  in  general  meeting. 

Votes  of  Members. 

(19.)  Every  member  shall  have  one  vote  and  no  more. 

(20.)  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee,  curator 

bonis,  or  other  legal  curator. 
(21.)  No  member  shall  be  entitled  to  vote  at  any  meeting  unless  all  monies  due 

from  him  to  the  company  have  been  paid. 
(22.)  Votes  may  be  given  either  personally  or  by  proxies :  A  proxy  shall  be 

appointed  in  writing  under  the  hand  of  the  appointor,  or  if  such 

appointor  is  a  corporation,  under  its  common  seal. 
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(23.)  No  person  shall  be  appointed  a  proxy  who  is  not  a  member,  and  the 
instrument  appointing  him  shall  be  deposited  at  the  registered  office  of 
the  company  not  less  than  forty-eight  hours  before  the  time  of  holding 
the  meeting  at  which  he  proposes  to  vote. 

(24.)  Any  instrument  appointing  a  proxy  shall  be  in  the  following  form  : — 

Company  Limited. 

I  of  in  the  county  of  being  a  member 

of  the  Company  Limited,  hereby  appoint  of 

as  my  proxy,  to  vote  for  me  and  on  my  behalf  at  the  [ordinary  or 
extraordinary,  as  the  case  may  6e]  general  meeting  of  the  company  to 
be  held  on  the  day  of  ,  and  at  any  adjournment 

thereof  to  be  held  on  the  day  of  next  [or,  at  any 

meeting  of  the  company  that  may  be  held  in  the  year  ] . 

As  witness  my  hand,  this  day  of 

Signed  by  the  said  in  the  presence  of 

Directors. 

(25.)  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shall  be 
determined  by  the  subscribers  of  the  memorandum  of  association. 

(26.)  Until  directors  are  appointed,  the  subscribers  of  the  memorandum  of 
association  shall  for  all  the  purposes  of  this  Act  be  deemed  to  be 
directors. 

Powers  of  Directors. 

(27.)  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may 
exercise  all  such  powers  of  the  company  as  are  not  hereby  required  to 
be  exercised  by  the  company  in  general  meeting ;  but  no  regulation 
made  by  the  company  in  general  meeting  shall  invalidate  any  prior  act 
of  the  cfirectors  which  would  have  been  vaHd  if  such  regulation  had  not 
been  made. 

Election  of  Directors. 

(28.)  The  directors  Shall  be  elected  annually  by  the  company  in  general  meeting. 

Business  of  Company. 
[Here  insert  rules  as  to  mode  in  which  iusiness  of  insurance  is  to  he  conducted.'} 

Accounts. 

(29.)  The  accounts  of  the  company  shall  be  audited  by  a  committee  of  five 
members,  to  be  called  the  Audit  Committee. 

(30.)  The  first  Audit  Committee  shall  be  nominated  by  the  directors  out  of  the 
body  of  members. 

(31.)  Subsequent  Audit  Committees  shall  be  nominated  by  the  members  at  the 
ordinary  general  meeting  in  each  year. 

(32.)  The  Audit  Committee  shall  be  supplied  with  a  copy  of  the  balance-sheet, 
and  it  shall  be  their  duty  to  examine  the  same  with  the  accounts  and 
vouchers  relating  thereto. 

(33.)  The  Audit  Committee  shall  have  a  list  dehvered  to  them  of  all  books  kept 
by  the  company,  and  they  shall  at  all  reasonable  times  have  access  to 
the  books  and  accounts  of  the  company :  They  may,  at  the  expense  of 
the  company,  employ  accountants  or  other  persons  to  assist  them  in 
investigating  such  accounts,  and  they  may  in  relation  to  such  accounts 
examine  the  directors  or  any  other  officer  of  the  company. 

(34.)  The  Audit  Committee  shall  make  a  report  to  the  members  upon  the  balance- 
sheet  and  accounts,  and  in  every  such  report  they  shall  state  whether 
in  their  opinion  the  balance-sheet  is  a  full  and  fair  balance-sheet,  con- 
taining the  particulars  required  by  these  regulations  of  the  company, 
and  properly  drawn  up,  so  as  to  exhibit  a  true  and  correct  view  of  the 
4  A 
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state  of  the  company's  affairs,  and  in  case  they  have  called  for  expla- 
nation or  information  from  the  directors,  whether  such  explanations  or 
information  have  been  given  by  the  directors,  and  whether  they  have 
been  satisfactory,  and  such  report  shaU  be  read  together  with  the  report 
of  the  directors  at  the  ordinary  meeting. 

Notices. 

(35.)  A  notice  may  be  served  by  the  company  upon  any  member  either  per- 
sonally, or  by  sending  it  through  the  post  in  a  prepaid  letter  addressed 
to  such  member  at  his  registered  place  of  abode. 

(36.)  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the 
time  when  the  letter  contaming  the  same  would  be  dehvered  m  the 
ordinary  course  of  the  post ;  and  in  proving  such  service  it  shall  be 
sufficient  to  prove  that  the  letter  containing  the  notice  was  properly 
addressed,  and  put  into  the  Post  Office. 

Winding  up. 
(37.)  The  company  shall  be  wound  up  voluntarily  whenever  an  extraordinary 
resolution,  as  defined  by  the  Companies  Act,  1862,  is  passed,  reqmring 
the  company  to  be  wound  up  voluntarily. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

'  1.  John  Jones  of  in  the  county  of  merchant. 

'  2.  John  Smith  of  in  the  county  of 

'  3.  Thomas  Green  of  in  the  county  of 

'  4.  John  Thompson  of  in  the  county  of 

'  5.  Caleb  White  of  in  the  county  of 
'  6.  Andrew  Brown  of  in  the  coimty  of 

'  7.  CiEsar  White  of  in  the  county  of 

Dated  the  22d  day  of  November  1861.  . 
Witness  to  the  above  signatures, 

A.  B.,  No.  13,  Hute  Street,  ClerkenweU,  Middlesex. 

Form  0. 

Memobandtjm  and  Articles  of  Association  of  a  Company  limited  by 
Guarantee,  and  having  a  Capital  divided  into  Shares. 

Memorandum  of  Association. 

1st.  The  name  of  the  company  is  '  The  Highland  Hotel  Company,  Limited.' 

2d.  The  registered  office  of  the  company  will  be  situate  in  Scotland. 

3d.  The  objects  for  which  the  company  is  estabhshed  are  the  '  facihtating 
travelling  in  the  Highlands  of  Scotland,  by  providing  hotels  and  conveyances  by 
sea  and  by  land  for  the  accommodation  of  travellers,  and  the  doing  all  such 
other  things  as  are  incidental  or  conducive  to  the  attainment  of  the  above 
object.' 

4th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of 
the  company  in  the  event  of  the  same  being  wound  up  during  the  time  that  he 
is  a  member,  or  within  one  year  afterwards,  for  payment  of  the  debts  and  Habih- 
ties  of  the  company  contracted  before  the  time  at  which  he  ceases  to  be  a  mem- 
ber, and  the  costs,  charges,  and  expenses  of  winding  up  the  same,  and  for  the 
adjustment  of  the  rights  of  the  contributories  amongst  themselves,  such  amoimt 
as  may  be  required  not  exceeding  twenty  pounds. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are 
desirous  of  being  formed  into  a  company,  in  pursuance  of  this  memo- 
randum of  association. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

'  1.  John  Jones  of  in  the  county  of  merchant. 

'  2.  John  Smith  of  in  the  county  of 

'  3.  Thomas  Green  of  in  the  county  of 
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'  4.  John  Thompson  of  in  the  county  of 

'  5.  Caleb  White  of  in  the  county  of 

'  6.  Andrew  Brown  of  in  the  county  of 

'  7.  Csesar  White  of  in  the  county  of 

Dated  the  22d  day  of  November  1861. 
Witness  to  the  above  signatures, 
A.  B.,  No.  13,  Hute  Street,  ClerkenweU,  Middlesex. 

Articles  of  Association  to  accompany  preceding  Memorandum  of  Association. 

1.  The  capital  of  the  company  shall  consist  of  five  hundred  thousand  pounds, 
divided  into  five  thousand  shares  of  one  hundred  pounds  each. 

2.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting, 
reduce  the  amount  of  shares. 

3.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting, 
cancel  any  shaies  belonging  to  the  company. 

4.  All  the  articles  of  Table  A.  shall  be  deemed  to  be  incorporated  with  these 
articles,  and  to  apply  to  the  company. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  agree  to 
take  the  number  of  shaies  in  the  capital  of  the  company  set  opposite  our 
respective  names. 


Names,  Addresses 

and  Descriptions  of  Subscribers. 

Number  of 

Shares  taken 

: by  each 

Subscriber. 

'1. 

'2. 
'3. 
'4. 
'5. 
'6. 
'7. 

John  Jones  of                   in  the  county  of 
John  Smith  of                   in  the  county  of 
Thomas  Green  of               in  the  county  of 
John  Thompson  of             in  the  county  of 
Caleb  White  of                  in  the  county  of 
Andrew  Brown  of              in  the  county  of 
Caesar  White  of                 in  the  county  of 

Total  shares  taken. 

200 
25 
30 
40 
15 
5 
10 

325 

Dated  the  22d  day  of  November  1861. 
Witness  to  the  above  signatures, 
A.  B.,  No.  13,  Hute  Street,  ClerkenweU,  Middlesex. 


FOEM  D. 

Memoeandum  and  Aeticles  of  Association  of  an  unlimited  Company, 
having  a  Capital  divided  into  Shares. 

Memorandum  of  Association. 

1st.  The  name  of  the  company  is  '  The  Patent  Stereotype  Company.' 

2d.  The  registered  office  of  the  company  wiU  be  situate  in  England. 

3d.  The  objects  for  which  the  company  is  established  are  '  the  working  of  a 
patent  method  of  founding  and  casting  stereotype  plates,  of  which  method  John 
Smith,  of  London,  is  the  sole  patentee.' 

We,  the  several  persons  whose  names  are  subscribed,  are  desirous  of  being 
formed  into  a  company,  in  pursuance  of  this  memorandum  of  association. 


Names,  Addresses,  and  Descriptions  of  Subscribers. 
'  1.  John  Jones  of  in  the  county  of 

'  2.  John  Smith  of  in  the  county  of 

'  3.  Thomas  Green  of  in  the  county  of 


merchant. 
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'  4.  John  Thompson  of  in  the  county  of 

'  5.  Caleb  White  of  in  the  county  of 

'  6.  Andrew  Brown  of  in  the  county  of 

'  7.  Abel  Brown  of  in  the  county  of 

Dated  22d  day  of  November  1861. 
Witness  to  the  above  signatures, 
A.  B.,  No.  20,  Bond  Street,  Middlesex. 

Articles  of  Association  to  accompany  the  preceding  Memorandum  of  Association. 

Capital  of  the  Company. 

The  capital  of  the  company  is  two  thousand  pounds,  divided  into  twenty 
shares  of  one  hundred  pounds  each. 

Application  of  Table  A. 

AU  the  articles  of  Table  A.  shall  be  deemed  to  be  incorporated  with  these 
articles,  and  to  apply  to  the  company. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  agree  to 

take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our 

respective  names. 


Names,  Addresses,  and  Descriptions  of  Subscribers. 


Nnniber  of 
Shares  taken 

by 

Subscribers. 


'  1.  John  Jones  of 
'  2.  John  Smith  of 
'  3.  Thomas  Green  of 
'  4.  John  Thompson  of 
'  5.  Caleb  White  of 
'  6.  Andrew  Brown  of 
'  7.  Abel  Brown  of 


in  the  county  of 
in  the  county  of 
in  the  cormty  of 
in  the  county  of 
in  the  county  of 
in  the  county  of 
in  the  county  of 

Total  shares  taken 


merchant 


18 


Dated  the  22d  day  of  November  1861. 
Witness  to  the  above  signatures, 

A.  B.,  No.  20,  Bond  Street,  Middlesex. 


Form  B. 


THE  COMPANIES  ACT  (1862). 


1097 


.^an 


g 


H 


o 


:s  I 


o  ""  g3 
"*"  fl-si  53 
&°  S  & 

^  tS  ;=^  3 

g  .-a  J  S  ^  -s 
1|||33 

Q 


02 


t» 

r^ 

Jfl 

g 

^ 

^  Ert 

U 

OtS 

-^^ 

03    rt 

1s  ce 

«^ 

»^l 

ffi  .„  s 

tD    M    S 

^ 

^§a 

a 

i 

Ph 

ional  Shares 
by  existing 
■s  during  pre- 
ing  Tear. 

TO     TO 

C 

Additi 

held 

Member 

ced 

(D 

< 

3  »o 

-^■■^  s 

m.S2  ®       «?:; 

S   MrQ          O 

Shar 
by  e: 
Mem 
the 
day 

fl 

o 

•  r-) 

-fJ 

m 

e3 

;z; 

& 

o 

!3 

O 

|h 

o 

■< 

o 

t3 

O 

O 

tn 

o 

s 

q 

n3 

1 

PI 

ca  „; 

'-H  S 

0 

■1% 

Q 

A'A 

O 

1 

e 

|Zi 

CO 

-SSfefl'-gg 

o  s  M'S  «a  g 

•'-'  •r"0  -t^  Ph  .^ 

il^i^§ 

•rt 

Form  F. 
Licence  to  told  Lands. 
The  Lords  of  tlie  Committee  of  Privy  Council  appointed  for  the  consideration 
of  matters  relating  to  trade  and  foreign  plantations  hereby  license  the 

Association,  Limited,  to  hold  the  lands  hereunder  described  {imert 
description  of  lands].  The  conditions  of  this  licence  are  [insert  conditions, 
if  any]. 
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THIRD  SCHEDULE. 
FiestPart. 


Date  and  Chapter  of  Act. 


21  &  22  Geo.  3.  c.  46, 
(Parliament  of  Ireland), 
7  &  8  Vict.  c.  110, 

7  &  8  Vict.  c.  Ill, 


7  &  8  Vict.  c.  113, 

8  &  9  Vict.  c.  98, 


9  &  10  Vict.  c.  28, 

9  &  10  Vict.  c.  75, 

10  &  11  Vict.  c.  78, 

11  &  12  Vict.  c.  45, 


12  &  13  Vict.  c.  108, 

19  &  20  Vict.  c.  47, 

20  &  21  Vict.  c.  14, 
20  &  21  Vict.  c.  49, 
20  &  21  Vict.  c.  78, 


20  &  21  Vict.  c.  80,      . 

21  &  22  Vict.  c.  60,  . 

21  &  22  Vict.  c.  91,      . 


Title  of  Act. 


An  Act  to  promote  Trade  and  Manufactures  by  regu- 
lating and  encouraging  Partnerships. 

An  Act  for  the  Registration,  Incorporation,  and  Re- 
gulation of  Joint-stock  Companies. 

An  Act  for  faoQitating  the  winding  up  the  Affairs  of 
Joint-stock  Companies  unable  to  meet  their  pecu- 
niary Engagements. 

An  Act  to  regulate  Joint-stock  Banks  in  England. 

An  Act  for  facilitating  the  windiag  up  the  Affairs  of 
Joint-stock  Companies  in  Ireland  unable  to  meet 
their  pecuniary  Engagements. 

An  Act  to  facflitate  the  Dissolution  of  certain  Rail- 
way Companies. 

An  Act  to  regulate  Joint-stock  Banks  in  Scotland 
and  Ireland. 

An  Act  to  amend  an  Act  for  the  Registration,  Incor- 
poration, and  Regulation  of  Joint-stock  Com- 
panies. 

An  Act  to  amend  the  Acts  for  facilitating  the  .wind- 
ing up  the  Affairs  of  Joint-stock  Companies  unable 
to  meet  their  pecuniary  Engagements,  and  also  to 
f  acihtate  the  Dissolution  and  winding  up  of  Joint- 
stock  Companies  and  other  Partnerships. 

An  Act  to  amend  the  Joint-stock  Compames  Wind- 
ing-up Act,  1848. 

An  Act  for  the  Incorporation  and  Regulation  of 
Joint-stock  Companies  and  other  Associations. 

An  Act  to  amend  the  Joint-stock  Companies  Act, 
1856. 

An  Act  to  amend  the  Law  relating  to  Banking  Com- 
panies. 

An  Act  to  amend  the  Act  Seven  and  Eight  Victoria, 
Chapter  One  hundred  and  eleven,  for  facilitating 
the  winding  up  the  Affairs  of  Joint-stock  Com- 
panies unable  to  meet  their  pecuniary  Engage- 
ments, and  also  the  Joint-stock  Companies  Wind- 
ing-up Acts,  1848  and  1849. 

An  Act  to  amend  the  Joint-stock  Companies  Act, 
1856. 

An  Act  to  amend  the  Joint-stock  Companies  Acts, 
1856  and  1857,  and  the  Joint-stock  Banking  Com- 
panies Act,  1857. 

An  Act  to  enable  Joint-stock  Banking  Compames  to 
be  formed  on  the  Principle  of  Limited  Liability. 


Second  Part. 
7  and  8  Vict.  c.  113,  s.  47. 
Existing  com-  Every  company  of  more  than  six  persons  established  on  the  sixth  day  of  May 

a^'^owers  0™  ™®  thousand  eight  hundred  and  forty-four,  for  the  purpose  of  carrying  on  the 
suins  and  trade  or  business  of  bankers  within  the  distance  of  sixty-five  miles  from  London, 

being  sued.         ^^'^  ^o*  within  the  provisions  of  the  Act  passed  in  the  session  holden  in  the 
seventh  and  eighth  years  of  the  reign  of  her  present  Majesty,  chapter  one  himdred 
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and  thirteen,  sliall  have  the  same  powers  and  privileges  of  suing  and  being  sued 
in  the  name  of  any  one  of  the  puUic  officers  of  such  copartnership  as  the  nominal 
plaintiff,  petitioner,  or  defendant  on  behalf  of  such  copartnership  ;  and  all  judg- 
ments, decrees,  and  orders  made  and  obtained  in  any  such  suit  may  be  enforced 
in  like  manner  as  is  provided  with  respect  to  such  companies  carrying  on  the  said 
trade  or  business  at  any  place  in  England  exceeding  the  distance  of  sixty-five 
miles  from  London,  under  the  provisions  of  an  Act  passed  in  the  seventh  year  of 
the  reign  of  TCing  George  the  Fourth,  chapter  forty-six,  intituled  '  An  Act  for 
the  better  regulating  Copartnerships  of  certain  Bankers  in  England,  and  for 
amending  so  much  of  an  Act  of  the  Thirty-ninth  and  Fortieth  Years  of  the  Reign 
of  his  late  Majesty  King  George  the  Third,  iatituled  "  An  Act  for  establishing  an 
Agreement  with  the  Governor  and  Company  of  the  Bank  of  England  for  advanc- 
ing the  Sum  of  Three  Millions  towards  the  Supply  for  the  Service  of  the  Year  One 
thousand  eight  hundred,"  as  relates  to  the  same,'  provided  that  such  first-men- 
tioned company  shall  make  out  and  deUver  from  time  to  time  to  the  Commis- 
sioners of  Stamps  and  Taxes  the  several  accounts  or  returns  required  by  the  last- 
mentioned  Act,  and  all  the  provisions  of  the  last  recited  Act  as  to  such  accounts 
or  returns  shall  be  taken  to  apply  to  the  accounts  or  returns  so  made  out  and 
dehvered  by  such  first-mentioned  companies  as  if  they  had  been  originally 
included  in  the  provisions  of  the  last-recited  Act. 

20  and  21  Vict.  c.  49,  Part  of  Section  XII. 

Notwithstanding  anything  contained  in  any  Act  passed  in  the  session  holden 
in  the  seventh  and  eighth  years  of  the  reign  of  her  present  Majesty,  chapter  one 
hundred  and  thirteen,  and  intituled  '  An  Act  to  regulate  Joint-stock  Banks  in 
England,'  or  in  any  other  Act,  it  shall  be  lawful  for  any  nmnber  of  persons,  not 
exceeding  ten,  to  carry  on  in  partnership  the  business  of  banking,  in  the  same 
manner  and  upon  the  same  conditions  in  all  respects  as  any  company  of  not 
more  than  six  persons  could  before  the  passing  of  this  Act  have  carried  on  such 
business. 


Power  to  form 
banking  part- 
nerships of  ten 
persons. 


26  AND  27  Vict.  C.  92. — An  Act  for  consolidating  in  One  Act  certain  Provisions 
frequently  inserted  in -Acts  relating  to  Railways. — [_28th  July  1863.] 

'  Wheeeas  The  Railways  Clauses  Consolidation  Act,  1845,  and  The  Railways 
Clauses  Consohdation  (Scotland)  Act,  1845,  respectively,  were  passed  in  order 
to  comprise  in  one  general  Act  such  provisions  relating  to  railways  in  England 
or  Ireland,  or  in  Scotland,  respectively,  as  were  at  the  times  of  the  passing  of 
those  Acts  usually  introduced  into  Acts  of  FarUament  authorizing  the  construc- 
tion of  railways:  And  whereas  sundry  provisions  of  the  like  nature,  but  not 
comprised  in  the  said  general  Acts  respectively,  are  now  frequently  introduced 
into  Acts  of  Parliament  relating  to  railways,  and  it  is  expiedient  to  comprise  such 
last-mentioned  provisions  also  in  one  general  Act,  such  Act  to  be  apphcable  to 
England  or  Ireland,  or  to  Scotland,  as  the  case  may  require,  and  that  as  weU 
for  the  purpose  of  avoiding  the  necessity  pf  repeating  such  provisions  in  special 
Acts  relating  to  railways,  as  for  ensuring  greater  uniformity  in  the  provisions 
themselves:' 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords. Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

I.  This  Act  may  be  cited  as  the  Railways  Clauses  Act,  1863. 

II.  This  Act  shall  be  deemed  to  be  divided  into  five  parts,  as  follows : 

Part  I.  relating  to  construction  of  a  railway ; 
Part  II.  relating  to  extension  of  time ; 
Part  in.  relating  to  working  agreements ; 
Part  IV.  relating  to  steam  vessels ; 
Part  V.  relating  to  amalgamation. 


Short  title. 

Division  of 
Act  into  parts. 
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Power  to  alter 

engineering 

works. 


PART    I. 

CONSTRUCTION  OF  A  RAILWAY. 

Application  of  HI.  This  part  of  this  Act  shall  apply  to  the  raUway  authorized  to  be  con- 
Part  1.,  and  structed  by  any  special  Act  hereafter  passed  and  incorporating  this  part  of  this 
Interpretation  Act. 
of  terms.                     j^^  ^y^  ^^^.^^  ^f  ^j^jg  ^^^._ 

AU  terms  used  have  the  same  meanings  as  the  same  terms  have  when 
used  in  The  Railways  Clauses  Consolidation  Act,  1845,  and  The  Rail- 
ways Clauses  Consolidation  (Scotland)  Act,  1845,  respectively  : 
I   The  term  '  tidal  river'  means  any  part  of  a  river  within  the  flow  and  ebb 
of  the  tide  at  ordinary  spring  tides : 
The  term  '  tidal  water'  means  any  part  of  the  sea  or  any  part  of  a  river 

within  the  flow  and  ebb  of  the  tide  at  ordinary  spring  tides : 
The  term  '  tidal  lands'  means  such  parts  of  the  bed,  shore,  or  banks  of  a 
tidal  water  as  are  covered  and  imcovered  by  the  flow  and  ebb  of  the 
tide  at  ordinary  spring  tides ; 
The  provisions  respecting  the  recovery  of  penalties  contained  in  the  said 
Railways  Clauses  Consolidation  Acts  respectively,  as  the  case  may  require,  shall 
be  incorporated  with  this  part  of  this  Act. 

Alteration  of  Engineering  Works. 

IV.  Notwithstanding  anything  in  the  said  Railways  Clauses  Consolidation 
Acts,  respectively,  contained, — the  company,  in  the  construction  of  the  railway, 
may  deviate  from  the  line  or  level  of  any  arch,  tunnel,  or  viaduct,  described  on 
the  deposited  plans  or  sections,  so  as  the  deviation  be  made  within  the  limits  of 
deviation  shown  on  those  plans,  and  subject  to  the  limitations  contained  in 
sections  eleven,  twelve,  and  fifteen  of  those  Acts  respectively,  and  so  as  the 
nature  of  the  work  described  be  not  altered, — ^and  may  also  substitute  any  engi- 
neering work  not  shown  on  the  deposited  plans  or  sections,  for  an  arch,  tunnel, 
or  viaduct,  as  shown  thereon ;  provided  that  every  such  substitution  be  autho- 
rized by  a  certificate  of  the  Board  of  Trade ;  and  the  Board  of  Trade  may  grant 
such  certificate  in  case  it  appears  to  them,  on  due  inquiry,  that  the  company  has 
acted  in  the  matter  with  good  faith,  and  that  the  owners,  lessees,  and  occupiers 
of  the  lands  in  which  the  substitution  is  intended  to  be  made  consent  thereto, 
and  also  that  the  safety  and  convenience  of  the  pubhc  will  not  be  diminished 
thereby. 

Provided,  that  nothing  in  the  present  section  shall  affect  any  power  given  to 
the  company  or  to  the  Board  of  Trade  by  section  eleven,  twelve,  fourteen,  or 
fifteen  of  the  last-mentioned  Acts  respectively. 

Level  Crossings. 

V.  Where  the  company  is  authorized  by  the  special  Act  to  carry  the  railway 
across  a  turnpike  road  or  public  carriage  road  on  a  level,  it  shaU  not  be  lawful 
for  the  company  in  shunting  trains  to  pass  any  train  over  the  level  crossing,  or 
at  any  time  to  allow  any  train,  engine,  carriage,  or  truck  to  stand  across  the 
same. 

VI.  For  the  greater  convenience  and  security  of  the  pubhc,  the  company 
shall  erect  and  permanently  maintain  a  lodge  at  the  point  where  the  railway 
crosses  on  the  level  the  turnpike  road  or  pubhc  carriage  road ;  and  the  company 
shall  be  subject  to  and  shall  abide  by  all  such  regulations  with  regard  to  the 
crossing  thereof  on  the  level,  or  with  regard  to  the  speed  at  which  trains  may 
pass  the  level  crossing,  as  may  from  time  to  time  be  made  by  the  Board  of 
Trade. 

If  the  company  fails  to  erect,  or  to  maintain,  such  lodge,  or  to  appoint  or 
keep  a  proper  person  to  watch  or  superintend  the  level  crossing,  or  to  observe 
or  abide  by  any  such  regulation  as  aforesaid,  they  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  twenty  pounds,  and  also  to  a  penalty  of  ten 
pounds  for  every  day  during  which  the  offence  continues  after  the  penalty  of 
twenty  pounds  is  incurred. 


Trains  not  to 
be  shunted 
over  level 
crossings. 

Company 
to  erect  lodge 
at  point  of 
crossing. 
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VII.  The  Board  of  Trade  may,  if  it  appears  to  them  necessary  for  the  public 
safety,  at  any  time  after  the,  passing  of  the  special  Act,  require  the  company, 
within  such  time  as  the  Board  of  Trade  directs,  and  at  the  expense  of  the  com- 
pany, to  carry  the  turnpike  road  or  public  carriage  road  either  under  or  over  the 
railway  by  means  of  a  bridge  or  arch,  instead  of  crossing  the  same  on  the  level, 
or  to  execute  such  other  works  as,  under  the  circumstances  of  the  case,  may 
appear  to  the  Board  of  Trade  best  adapted  for  removing  or  diminishing  the 
danger  arising  from  the  level  crossing. 

Where  the  road  is  so  carried  either  under  or  over  the  railway,  it  shall  not  be 
necessary  for  the  company  to  erect  or  maintain  a  lodge  at  the  point  where  the 
road  is  crossed,  or  to  appoint  a  person  to  watch  or  superintend  the  crossing 
thereat,  nor  shall  they  be  Uable  to  any  penalty  for  failure  so  to  do. 

VIII.  If  the  Board  of  Trade  certifies  that  the  public  safety  requires  that 
additional  lands  be  taken  by  the  company  for  the  purpose  of  the  work  directed 
by  the  Board  of  Trade  to  be  executed,  the  company  may,  subject  to  the  provi- 
sions of  The  Lands  Clauses  Consolidation  Act,  1845,  or  The  Lands  Clauses  Con- 
solidation (Scotland)  Act,  1 845,  as  the  case  may  require,  enter  upon,  take,  and 
use  all  or  any  part  of  the  lands  specified  in  the  certificate  of  the  Board  of  Trade 
as  being  necessary  for  the  purpose  of  the  work ;  and  the  Board  of  Trade  before 
issuing  the  certificate  shall  cause  at  least  three  months'  notice  to  be  given  to  any 
person  who  may  be  entitled  to  claim  under  the  last-mentioned  Acts,  or  other- 
wise, compensation  in  respect  of  the  taking  of  such  lands  or  in  respect  of  such  work. 

Junctions. 

IX.  Where  the  company  is  authorized  by  the  special  Act  to  make  a  junction 
between  the  railway  and  any  other  railway,  then  and  in  every  such  case  all 
interferences  with  the  works  of  the  other  railway,  necessary  or  convenient  for 
effecting  the  junction,  shall  be  made  under  the  superintendence  and  to  the 
reasonable  satisfaction  of  the  engineer  for  the  time  being  of  the  company  or 
person  to  whom  the  other  railway  belongs ;  and  in  case  of  any  difference  arising 
as  to  the  mode  of  effecting  the  junction,  the  same  shall  be  determined  by  a 
referee  to  be  appointed  by  the  Board  of  Trade,  on  the  apphcation  of  either 
party,  at  the  cost  of  the  company  making  the  junction. 

X.  With  respect  to  any  lands  belonging  to  the  company  or  person  to  whom 
the  other  railway  belongs,  which  the  company  are  by  the  special  Act  authorized 
to  use,  enter  upon,  or  interfere  with,  for  the  purposes  of  the  junction,  the  com- 
pany shall  not,  except  by  agreement,  or  unless  otherwise  provided  in  the  special 
Act,  purchase  and  take  the  same,  but  the  company  may  purchase  and  take,  and 
such  other  railway  company  or  person  may  and  shall  sell  and  grant  accordingly, 
an  easement  or  right  of  using  the  same  for  the  purposes  of  the  junction. 

XL  Nothing  relative  to  the  junction  in  this  Act  contained  shall  be  deemed 
to  authorize  the  company  for  the  purposes  of  the  junction  to  take  or  enter  upon 
any  lands  belonging  to  the  company  or  person  to  whom  the  other  railway 
belongs,  or  to  alter  or  interfere  with  any  railway,  or  any  of  the  works  thereof, 
further  or  otherwise  than  is  necessary  for  making  the  junction  and  inter-com- 
munication between  the  railways,  as  shown  on  the  deposited  plans  and  sections 
of  the  railway  to  which  the  special  Act  relates,  without  the  previous  consent  in 
writing  in  every  instance, of  such  other  railway  company  or  such  person. 

XII.  The  company  or  person  with  whose  railway  the  junction  is  made  may 
from  time  to  time  erect  such  signals  and  conveniences  incident  to  the  junction, 
either  on  their  or  his  own  lands  or  on  the  lands  of  the  company  making  the 
junction,  and  may  from  time  to  time  appoint  and  remove  such  watchmen, 
switchmen,  or  other  persons  as  may  be  necessary  for  the  prevention  of  danger 
to,  or  interference  with,  th«  traffic  at  and  near  the  jimction.  The  working  and 
management  of  such  signals  and  conveniences,  wherever  situate,  shall  be  under 
the  exclusive  regulation  of  the  company  or  person  with  whose  railway  the 
junction  is  made ;  and  all  the  expenses  of  erecting  and  maintaining  those  signals 
and  conveniences,  and  of  employing  those  watchmen,  switchmen,  and  other 
persons,  and  all  incidental  current  expenses,  shall,  at  the  end  of  every  half-year, 
be  repaid  by  the  company  making  the  junction,  and  in  default  thereof  may  be 
recovered  from  them  in  any  court  of  competent  jurisdiction. 


Board  of  Trade 
may  require 
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Protection  of  Navigation. 

XIIL  Where  the  company  is  authorized  by  the  special  Act  to  construct,  alter, 
or  extend  any  work  on,  in,  over,  through,  or  across  tidal  lands  or  a  tidal  water, 
the  company  shall,  on  or  near  the  work,  during  the  whole  time  of  the  construct- 
ing, altering,  or  extending  thereof,  exhibit  and  keep  burning  at  their  own 
expense,  every  night  from  sunset  to  sunrise,  such  lights  (if  any)  as  the  Board  of 
Trade  from  time  to  time  requires  or  approves ;  and  (notwithstanding  the  enact- 
ments for  the  time  being  in  force  respecting  lighthouses)  shall  also  on  or  near 
the  work,  when  completed,  always  maintain,  exhibit,  and  keep  burning,  at  then- 
own  expense,  every  night  from  sunset  to  sunrise,  such  lights  (if  any)  for  the 
guidance  of  ships  as  the  Board  of  Trade  from  time  to  time  requires  or  approves. 

If  the  company  fails  to  comply  iu  any  respect  with  the  provisions  of  the 
present  section,  they  shall  for  each  night  in  which  they  so  fail  be  Hable  to  a 
penalty  not  exceeding  twenty  pounds. 

XIV.  Where  the  company  is  authorized  or  required  by  the  special  Act  to 
construct  a  bridge  over  a  navigable  tidal  water,  and  the  special  Act  does  not 
make  express  provision  respecting  the  span  or  spans  thereof,  then  the  company 
shall  construct  the  same  with  a  span  or  spans  of  such  headway  and  waterway, 
and  with  such  opening  span  or  spans  (if  any),  and  according  to  such  plan,  as 
the  Board  of  Trade  directs  or  approves. 

XV.  Where  the  company  constructs  a  bridge  with  an  opening  span,  it  shall 
not  be  lawful  for  the  company  to  detain  any  vessel,  barge,  or  boat  at  the  bridge 
for  a  longer  time  than  may  be  necessary  for  admitting  a  carriage  or  engine 
traversing  the  railway  and  approaching  the  bridge  to  cross  the  bridge,  and  for 
opening  the  bridge  to  admit  the  vessel,  barge,  or  boat  to  pass ;  and  the  com- 
pany shall  be  subject  to  and  shaU  abide  by  such  regulations  with  regard  to  the 
user  of  the  bridge  as  may  from  time  to  time  be  made  by  the  Board  of  Trade. 

If  the  company  detains  a  vessel,  barge,  or  boat  longer  than  the  time  afore- 
said, or  fails  in  any  respect  to  abide  by  any  such  regulation  as  aforesaid,  they 
shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  twenty  pounds, 
without  prejudice  to  any  remedy  against  them  for  any  loss  or  damage  sustained 
by  any  person, 

XVI.  Where  the  railway  cuts  off  access  between  the  land  and  a  tidal  water 
or  tidal  lands,  then  and  in  every  such  case  the  company  shall,  during  the  con- 
struction of  the  railway,  and  from  time  to  time  thereafter,  make,  and  shall  per- 
manently maintain,  and  allow  to  be  used  by  aU  persons,  at  all  times,  free  of  toU 
or  other  charge,  all  such  footways  and  carriageways  over,  under,  or  across  the 
railway,  or  on  a  level  therewith,  as  the  Board  of  Trade  from  time  to  time  directs 
or  approves  :  Provided  always,  as  follows  : 

(1.)  The  company  shall  not  be  obhged  to  make  a  footway  or  carriageway 
over  lands  for  the  use  of  an  owner  or  occupier  who  has  agreed  to 
receive  and  has  been  paid  compensation  for  the  severance  thereof 
from  the  tidal  water  or  tidal  lands : 
(2.)  The  company  shall  not  be  obhged  to  make  or  to  allow  to  be  made  a 
footway  or  carriageway  in  such  manner  as  would  interfere  with  the  . 
working  or  using  of  the  railway : 
(3.)  The  expense  of  the  making  and  maintenance  of  a  footway  or  carriage- 
way required  to  be  made  after  the  construction  of  the  railway  shall 
be  defrayed  by  the  persons  or  body  interested  in  the  tidal  water  or 
tidal  lands  for  whose  benefit  or  convenience  the  same  is  required. 
Where  the  footway  or  carriageway  is  made  across  the  railway  on  the  level,  then 
the  manner  of  the  making  and  watching  of  the  level  crossing  shall  be  subject  to 
the  approval  of  the  Board  of  Trade  ;  and  where  the  level  crossing  is  made  after 
the  construction  of  the  railway,  then  all  expenses  attending  the  watching  thereof 
shall  be  defrayed  by  the  persons  or  body  interested  in  the  tidal  water  or  tidal 
lands  for  whose  benefit  or  convenience  the  same  is  required. 

XVII.  Where  the  company  is  authorized  by  the  special  Act  to  construct  a 
railway  skirting  a  pubhc  navigable  tidal  river  or  channel,  the  company  shaU- not 
make  any  deviation  of  the  railway  from  the  continuous  centre  line  thereof  marked 
on  the  plan  deposited  by  them  at  the  Board  of  Trade,  even  within  the  limits  of 
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deviation  shown  on  that  plan,  in  such  manner  as  to  diminish  the  navigable  space, 
■without  the  previous  consent  of  the  Board  of  Trade,  or  other-wise  than  in  such 
manner  as  is  expressly  authorized  by  the  Board  of  Trade. 

If  any  de^viation  is  made  in  contravention  of  the  present  section,  the  Board  of 
Trade  may  abate  and  remove  the  ■work  in  the  construction  -whereof  the  deviation 
is  made,  or  any  part  thereof,  and  restore  the  site  thereof  to  its  former  condition, 
at  the  expense  of  the  company ;  and  the  amount  of  such  expense  shall  be  a  debt 
due  from  the  company  to  the  Cro-wn,  and  be  recoverable  accordingly  -with  costs, 
or  the  same  may  be  recovered,  with  costs,  as  a  penalty  is  recoverable  from  the 
company. 

XVin.  If  a  work  constructed  by  the  company  on,  in,  over,  tlttough,  or 
across  tidal  lands  or  a  tidal  water  is  abandoned,  or  suffered  to  fall  into  decay, 
the  Board  of  Trade  may  abate  and  remove  the  -work,  or  any  part  of  it,  and 
restore  the  site  thereof  to  its  former  condition,  at  the  expense  of  the  company  ; 
and  the  amount  of  such  expense  shall  be  a  debt  due  from  the  company  to 
the  Cro-wn,  and  be  recoverable  accordingly,  -with  costs,  or  the  same  may  be 
recovered,  -with  costs,  as  a  penalty  is  recoverable  from  the  company. 

XIX.  If  at  any  time  the  Board  of  Trade  deems  it  expedient,  for  the  purposes 
of  the  special  Act  or  of  this  part  of  this  Act,  to  order  a  survey  and  examination 
of  a  work  constructed  by  the  company  on,  in,  over,  through,  or  across  tidal 
lands  or  tidal  water,  or  of  the  intended  site  of  any  such  work,  the  company  shall 
defray  the  expense  of  the  survey  and  examination  ;  and  the  amount  thereof 
shall  be  a  debt  due  from  the  company  to  the  Crown,  and  be  recoverable  accord- 
ingly, -with  costs,  or  the  same  may  be  recovered,  -with  costs,  as  a  penalty  is 
recoverable  from  the  company. 

PART     IL 

EXTENSION  OF  TIME. 

XX.  Where  a  railway  is  authorized  to  be  constructed  by  a  special  Act  passed 
either  before  or  after  the  passing  of  this  Act,  and  the  time  limited  by  the  special 
Act  for  the  exercise  of  powers  of  compulsory  purchase  of  lands,  or  of  powers  for 
construction  of  the  railway  and  works,  is  extended  by  a  special  Act  hereafter 
passed  and  incorporating  this  part  of  this  Act, — then  and  in  every  such  case  the 
Justices,  arbitrators,  umpires  or  juries,  as  the  case  may  be,  who  award  or  assess 
the  compensation  to  be  made  by  the  company  to  the  owners  or  occupiers  of,  or 
other  persons  interested  in,  lands  taken  or  Used  for  the  purposes  of  the  railway 
and  works,  or  injuriously  aiiected  by  the  construction  thereof,  shall,  in  estimat- 
ing the  amount  of  such  compensation,  have  regard  to,  and  assess  compensation 
for,  the  additional  damage  (if  any)  sustained  by  those  owners,  occupiers,  or 
other  persons,  by  reason  of  the  extension  of  time. 

XXI.  The  extension  of  time  shall  not  affect  any  contract  entered  into 
or  notice  given  by  the  company  before  the  passing  of  the  special  Act  granting 
the  extension,  for  purchasing,  taking,  or  using  any  lands  which  the  company 
was  entitled  to  purchase,  take,  or  use ;  but  every  such  contract  and  notice 
shall  be  construed  and  take  effect,  and  the  same  proceedings  may  be  had  there- 
under, and  all  parties  thereto  shall  be  entitled  to  the  same  rights  and  remedies 
in  respect  thereof,  at  law  and  m  equity,  as  if  the  extension  had  not  been 
granted 

PART    IIL 

WORKING  AGREEMENTS. 

XXII.  Where  two  or  more  companies  are  authorized  by  a  special  Act  here-    Restrictions  on 
alter  passed,  and  incorporating  this  part  of  this  Act,  to  agree  among  themselves   agreements 
with  respect  to  all  or  any  of  the  folio-wing  purposes  ;  namely  ; —  bet-ween  com- 

The  maintenance  and  management  of  the  railways  of  the  companies  respec-    P™^®**- 
tively,  or  any  one  or  more  of  them,  or  any  part  thereof  respectively,  and 
of  the  works  connected  there-with  respectively,  or  any  of  them ; 

The  use  and  working  of  the  railways  or  railway,  or  of  any  part  thereof,  and 
the  conveyance  of  traffic  thereon ; 
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The  fixing,  colleoting,  and  apportionment  of  the  tolls,  rates,  charges,  receipts, 
and  revenues  levied,  taken,  or  arising  in  respect  of  traffic  ; — 
Then  and  in  every  such  case  the  authority  so  to  agree,  or  the  agreement  when 
entered  into,  shall  not  in  any  manner  affect  any  of  the  toUs,  rates,  or  charges 
which  the  companies  parties  thereto  are  from  time  to  time  respectively  authorized 
to  demand  and  receive  from  any  person  or  from  any  other  company  ;  but  all 
such  persons  and  companies  shall,  notwithstandiug  the  agreement,  be  entitled  to 
the  use  and  benefit  of  the  railways  of  the  several  companies,  parties  to  the  agree- 
ment, on  the  same  terms  and  conditions,  and  on  payment  of  the  same  tolls, 
rates,  and  charges,  as  they  would  be  if  such  authority  had  not  been  given  or  the 
agreement  had  not  been  entered  into. 

XXIII.  The  agreement  shall  not,  save  so  far  as  its  terms  and  conditions  are 
authorized  by  the  Eaflways  Clauses  Consolidation  Act,  1845,  or  by  the  Eailways 
Clauses  Consolidation  (Scotland)  Act,  1845,  as  the  case  may  require,  or  by  any 
other  general  statute  or  law  from  time  to  time  iu  force  with  respect  to  the 
companies  parties  to  the  agreement,  have  any  operation  imless  and  until  it  is 
sanctioned  by  such  proportion  of  the  votes  of  the  shareholders  and  stockholders 
entitled  to  vote  in  that  behalf  at  meetings  of  the  several  companies  parties 
thereto,  present  (personally  or  by  proxy)  at  a  general  meetiug  of  each  company 
specially  convened  for  the  purpose  (in  manner  hereinafter  mentioned),  as  is 
prescribed  in  the  special  Act,  and  if  no  proportion  is  prescribed,  then  by  three- 
fifths  of  such  votes. 

Every  such  meeting  shall  be  convened  by  circular  addressed  to  each  such 
shareholder  and  stockholder,  and  served  in  the  manner  prescribed  by  The  Com- 
panies Clauses  Consolidation  Act,  1845,  or  The  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845,  as  the  case  may  require,  with  respect  to  notices  requiriug 
to  be  served  by  the  company  upon  the  shareholders,  and  also  by  advertisement 
inserted  once  at  least  iu  each  of  two  consecutive  weeks  in  some  newspaper 
published  or  circulating  iu  the  county  prescribed  in  the  special  Act,  and  if  no 
county  is  prescribed,  tljen  in  the  county  in  which  the  head  office  of  the  company 
is  situate,  the  last  of  such  advertisements  to  be  published  not  less  than  seven 
days  before  the  meeting. 

XXIV.  Before  the  companies  enter  into  the  agreement  notice  of  their  inten- 
tion to  do  so  shall  be  given  by  them  or  one  of  them,  in  a  form  to  be  approved  by 
the  Board  of  Trade,  inserted  once  at  least  in  each  of  three  successive  weeks  in 
some  newspaper  published  or  circulating  in  the  county  prescribed  in  the  special 
Act,  and  if  no  county  is  prescribed,  then  in  the  county  or  one  of  the  counties  in 
which  each  railway  to  the  maintenance,  management,  use,  or  working  whereof 
the  proposed  agreement  relates,  or  some  portion  of  that  railway,  is  situate  ;  and 
the  notice  shall  set  forth  within  what  time  and  in  what  manner  any  company  or 
person  aggrieved  by  the  proposed  agreement,  and  desiring  to  object  thereto,  may 
bring  the  objection  before  the  Board  of  Trade. 

XXV.  The  agreement  shall  not  have  any  operation  until  it  is  approved  by 
the  Board  of  Trade  ;  and  the  Board  of  Trade  shall  not  approve  the  agreement 
without  being  satisfied  of  its  having  received  such  sanction  of  meetings  of  the 
respective  companies  as  aforesaid. 

XXVI.  The  companies  parties  to  the  agreement  may,  in  accordance  there- 
with and  for  the  purposes  thereof,  appoint  a  joint  committee,  composed  of  such 
number  of  the  directors  of  each  company  as  the  companies  think  proper,  and 
from  time  to  time  may  vary  and  renew  the  joint  committee  as  occasion  requires, 
and  may  regulate  the  proceedings  of  the  joint  committee,  and  may  delegate  to 
the  joint  committee  all  such  of  the  powers  of  the  companies  as  the  companies 
think  necessary  for  carrying  into  effect  the  purposes  of  the  agreement ;  and  the 
joint  committee  shall  have  and  may  exercise  the  powers  so  from  time  to  time 
delegated  to  them  in  like  manner  as  the  same  powers  might  be  had  and  exer- 
cised by  the  companies  respectively  or  their  respective  directors. 

XXVII.  At  the  expiration  of  the  first  or  any  subsequent  period  of  ten  years 
after  the  making  of  the  agreement,  the  Board  of  Trade  may,  if  they  are  of 
opinion  that  the  interests  of  the  public  are  prejudicially  affected  thereby,  cause 
the  same  to  be  revised ;  and  the  Board  of  Trade  may  require  the  companies 
parties  thereto  to  publish  such  notices  of  any  intended  revision  of  the  agreement  • 
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as  the  Board  of  Trade  may  direct ;  and  tlie  Board  of  Trade  may  modify  the 
agreement  in  such  manner  as  may  seem  expedient  for  the  protection  of  the  inte- 
rests of  the  public,  and  may  declare  the  modification  to  be  part  of  the  agreement, 
and  the  same  shall  be  read  and  take  effect  accordingly. 

XXVIIL  "Where  a  company  is  authorized  by  a  special  Act,  hereafter  passed,   "Working 
and  incorporating  this  part  of  this  Act,  to  agree  with  a  person  being  the  pro-   agreements  be- 
prietor  of  a  railway  with  respect  to  all  or  any  of  the  purposes  specified  in  this  t""®*"^  a  com- 
part of  this  Act,  then  and  in  every  such  case  the  provisions  of  this  part  of  this  fndividuaL^ 
Act  shall  apply,  mutatis  mutandis,  to  the  company  in  relation  to  such  authority 
and  to  the  agreement  entered  into  by  virtue  thereof. 

XXIX.  For  the  purposes  of  this  part  of  this  Act,  any  alteration  of  an  agree-   Alteration  of 
ment  by  the  parties  thereto  shall  be  deemed  an  agreement.  agreement. 

PART  IV. 


STEAM   VESSELS. 

XXX.  "WTiere  a  railway  company  incorporated  either  before  or  after  the 
passing  of  this  Act  is  authorized  by  a  special  Act  hereafter  passed,  and  incor- 
porating this  part  of  this  Act,  to  build,  or  buy,  or  hire,  and  to  use,  maintain,  and 
work,  or  to  enter  into  arrangements  for  using,  mainiiaining,  or  working  steam 
vessels  for  the  purpose  of  carrying  on  a  communication  between  any  towns  or 
ports,  and  to  take  toUs  in  respect  of  such  steam  vessels,' — then  and  in  every  such 
case  tolls  shall  be  at  all  times  charged  to  all  persons  equally,  and  after  the  same 
rate  in  respect  of  passengers  conveyed  ia  a  like  vessel  passing  between  the  same 
places  under  like  circumstances  ;  and  no  reduction  or  advance  in  the  tolls  shall 
be  made  in  favour  of  or  againsi;  any  person  using  the  steam  vessels  in  conse- 
quence of  his  having  travelled  or  being  about  to  travel  on  the  whole  or  any  part 
of  the  company's  railway,  or  not  having  travelled  or  not  being  about  to  travel  on 
any  part  thereof ;  or  in  favour  of  or  against  any  person  using  the  railway  in  con- 
sequence of  his  having  used  or  being  about  to  use,  or  his  not  having  used  or  not 
being  about  to  use,  the  steam  vessels  ;  and  where  an  aggregate  simi  is  charged 
by  the  company  for  conveyance  of  a  passenger  by  a  steam  vessel  and  on  the  rail- 
way, the  ticket  shall  have  the  amount  of  toll  charged  for  conveyance  by  the  steam 
vessel  distinguished  from  the  amount  charged  for  conveyance  on  the  railway. 

XXXI.  The  provisions  of  The  Railway  and  Canal  Trafiic  Act,  1854,  so  far 
as  the  same  are  applicable,  shall  extend  to  the  steam  vessels,  and  to  the  traffic 
carried  on  thereby. 

XXXII.  The  company  may  from  time  to  time  make  bye-laws  in  relation  to 
passengers,  animals,  and  goods  conveyed  in  or  upon  the  steam  vessels,  and  as  to 
the  embarkation  and  disembarkation  thereof  respectively,  and  may  enforce  the 
observance  of  the  same  by  penalties,  in  the  same  manner  as  they  may  with 
respect  to  passengers,  animals,  and  goods  conveyed  upon  their  railway  ;  such 
bye-laws  to  be  sanctioned  and  authenticated  in  the  same  manner  as  is  required 
by  any  special  or  other  Act  with  respect  to  bye-laws  relating  to  the  company's 
railway,  and  being  published  by  being  painted  on  boards,  or  printed  on  paper 
and  pasted  on  boards,  and  hung  up  or  affixed  and  continued  on  some  conspicu- 
ous part  of  every  steam  vessel  and  landing-place  of  the  company ;  and  suth  bye- 
laws,  and  all  penalties  in  respect  of  the  breach  thereof,  shall  be  enforced  and 
recovered  in  the  same  manner  as  is  provided  with  respect  to  bye-laws  relating  to 
the  company's  railway,  and  to  penalties  in  respect  of  the  breach  thereof. 

XXXIII.  All  tolls  and  charges  for  the  steam  vessels  due  and  payable  to 
the  company  on  any  account  whatsoever,  and  all  costs,  damages,  and  expenses 
by  the  special  Act  directed  to  be  paid  in  respect  of  the  steam  vessels,  may  be 
levied  by  distress  ;  and  in  England  or  Ireland  any  Justice,  and  in  Scotland  the 
Sheriff,  may,  on  application  by  or  on  behalf  of  the  company,  issue  his  warrant 
accordingly. 

The  Justice  or  Sheriff  who  issues  the  warrant  of  distress  may  order  that  the 
costs  of  the  proceedings  for  the  recovery  of  the  toU  or  sum  shall  be  paid  by 
the  person  liable  to  pay  the  toll  or  sum,,  and  the  costs  shaR  be  ascertained  by 
the  Justice  or  Sheriff,  and  shall  be  included  in  the  warrant  of  distress  for  the 
recovery  of  the  toll  or  sum. 
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XXXIV.  Any  number  of  names  and  smns  may  be  included  in  any  warrant 
of  distress  or  notice  obtained  or  given  by  the  company  for  any  of  the  purposes 
of  this  part  of  this  Act,  or  of  the  provisions  of  the  special  Act  with  respect  to 
the  steam  vessels,  and  may  be  stated  either  in  the  body  of  the  warrant  or  notice, 
or  in  a  schedule  thereto. 

XXXV.  In  every  seventh  year  after  the  passing  of  the  special  Act,  reckoned 
from  the  first  day  of  January  next  after  its  passing,  the  Board  of  Trade,  if  they 
are  of  opinion  that  the  interests  of  the  public  are  prejudicially  affected  by  the 
exercise  of  the  powers  of  the  company  relative  to  steam  vessels,  may  give  to  the 
company  notice  in  writing  thereof,  and  of  the  reasons  on  which  that  opinion  is 
founded,  and  if  the  company  does  not  before  the  beginning  of  the  then  next 
session  of  Parliament  make  provision  to  the  satisfaction  of  the  Board  of  Trade 
for  protection  of  the  interests  of  the  pubhc,  or  if  the  injury  done  to  the  interests 
of  the  public  is  in  the  opinion  of  the  Board  of  Trade  incapable  of  being  remedied 
by  the  company,  then  the  Board  of  Trade,  at  the  beginning  of  the  session  of 
Parhament  then  next  following,  shall  report  to  both  Houses  of  ParUament  such 
their  opinion,  and  the  reasons  on  which  that  opinion  is  founded,  and  at  the 
expiration  of  twelve  calendar  months  after  the  presentation  to  the  Houses  of 
Parhament  of  that  report,  the  powers  of  the  company  relative  to  steam  vessels, 
or  such  of  them  as  are  specified  in  the  report,  shall,  unless  Parliament  in  the 
meantime  otherwise  provides,  cease  to  be  exercised. 

PART   V. 
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AMALGAMATION. 

XXXVI.  This  part  of  this  Act  shall  apply  where  two  or  more  railway  com- 
panies, respectively  incorporated  either  before  or  after  the  passing  of  this  Act, 
are  amalgamated  by  a  special  Act  hereafter  passed  and  incorporating  this  part 
of  this  Act. 

XXXVII.  For  the  purposes  of  this  part  of  this  Act,  companies  shall  be 
deemed  amalgamated  by  a  special  Act,  in  either  of  the  following  cases  : 

(1.)  Where  by  the  special  Act  two  or  more  companies  are  dissolved,  and  the 
members  thereof  respectively  are  united  into  and  incorporated  as  a 
new  company : 
(2.)  Where  by  the  special  Act  a  company  or  companies  is  or  are  dissolved, 
and  the  undertaking  or  undertakings  of  the  dissolved  company  or 
companies  is  or  are  transferred  to  another  existing  company,  with  or 
without  a  change  in  the  name  of  that  company  : 
And  in  this  part  of  this  Act,  such  special  Act  is  referred  to  as  the  amalgamating 
Act ;  the  company  incorporated  or  continued  by  or  under  the  amalgamating  Act 
is  referred  to  as  the  amalgamated  company ;   and  the  time  prescribed  in  the 
amalgamating  Act  for  the  amalgamation  taking  effect,  and  if  no  time  is  pre- 
scribed, then  the  time  of  the  passing  of  the  amalgamating  Act,  is  referred  to  as 
the  time  of  amalgamation. 

XXXVIII.  In  every  case  of  amalgamation,  the  undertaking,  railways,  har- 
bours, jlavigations,  ferries,  wharfs,  canals,  works,  real  and  personal  property, 
powers,  authorities,  privileges,  exemptions,  rights  of  action  and  suit,  and  all 
other  the  rights  and  interests  of  the  dissolved  company,  shall,  subject  to  the 
contracts,  obhgations,  debts,  and  Uabilities  of  that  company,  become  at  the  time 
of  amalgamation,  and  by  virtue  of  the  amalgamating  Act,  vested  in  the  amal- 
gamated company,  and  may  and  shall  be  held,  used,  exercised,  and  enjoyed  by 
the  amalgamated  company  in  the  same  manner  and  to  the  same  extent  as  the 
same  respectively  at  the  time  of  amalgamation  are,  or  if  the  amalgamating  Act 
were  not  passed  might  be,  held,  used,  exercised,  and  enjoyed  by  the  dissolved 
company. 

XXXIX.  The  special  Acts  relating  to  or  affecting  the  dissolved  company  or 
their  undertaking  ui  force  at  the  passing  of  the  amalgamating  Act  shall,  except 
so  far  as  they  are  thereby  expressed  to  be  varied  or  repealed,  remain  in  full 
force  ;  and  aU.  rights  and  powers  thereby  conferred  on  and  vested  in  the  dis- 

.  solved  company  in  relation  to  their  undertaking  may  be  enjoyed  and  exercised 
by  the  amalgamated  company  in  relation  to  the  dissolved  undertaking ;  and  all 
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matters  to  be  done,  contitnied,  or  completed,  or  which  but  for  the  amalgamation 
would,  might,  or  could  be  done,  continued,  or  completed,  by  the  dissolved  com- 
pany, or  their  directors,  officers,  or  servants,  under  or  by  virtue  of  those  Acts, 
shall  or  may  be  done,  continued,  or  completed  by  the  amalgamated  company, 
and  their  directors,  officers,  and  servants,  as  the  case  may  be  ;  and  every  special 
Act,  so  far  as  it  relates  to  or  affects  the  dissolved  company  or  their  undertaking, 
shaU  be  read  and  construed  as  if  the  name  of  the  amalgamated  company  had 
been  used  therein  in  relation  to  that  undertaking  instead  of  the  name  of  the 
dissolved  company. 

XL.  Except  as  may  be  otherwise  provided  in  the  special  Act,  aU  debts  and 
money  due  from  or  to  the  dissolved  company,  or  any  persons  on  their  behalf, 
shall  be  payable  and  paid  by  or  to  the  amalgamated  company  ;  and  all  tolls, 
rates,  duties,  and  money  due  or  payable  by  virtue  of  any  Act  relating  to  the 
dissolved  company  from  or  to  that  company  shall  be  due  and  payable  from  or 
to  the  amalgamated  company,  and  shall  be  recoverable  from  or  by  the  amal- 
gamated company  by  the  same  ways  and  means,  and  subject  to  the  same  condi- 
tions, as  the  same  would  or  might  have  been  recoverable  from  or  by  the  dissolved 
company  if  the  amalgamating  Act  had  not  been  passed. 

XLI.  AU  deeds,  conveyances,  grants,  assignments,  leases,  purchases,  sales, 
mortgages,  bonds,  covenants,  agreements,  contracts,  and  securities  which  before 
the  amalgamation  have  been  executed,  made,  or  entered  into  by,  with,  to,  or  in 
relation  to  the  dissolved  company,  or  the  directors  thereof,  and  which  are  in 
force  at  the  time  of  amalgamation,  and  all  obligations  and  Uabflities  which  before 
the  amalgamation  have  been  incurred  by  or  to,  or  which  but  for  the  amalgama- 
tion might  or  would  have  arisen  in  relation  to,  the  dissolved  company  or  the 
directors  thereof,  shall  be  as  valid  and  of  as  full  force  and  effect  in  favour  of, 
agaiust,  or  in  relation  to  the  amalgamated  company  as  if  the  same  had  been 
executed,  made,  or  entered  into  by,  with,  or  to,  or  in  relation  to,  or  had  been 
incmrred  by  or  to  or  had  arisen  in  relation  to,  the  amalgamated  company  by 
name. 

XLIL  AU  causes  and  rights  of  action  or  suit  accrued  before  the  time  of 
amalgamation,  and  then  in  any  manner  enforceable  by,  for,  or  against  the  dis- 
solved company,  shaU  be  and  remain  as  good,  valid,  and  effectual  for  or  against 
the  amalgamated  company  as  they  would  or  might  have  been  for  or  against  the 
dissolved  company  affected  thereby,  if  the  anialga,mating  Act  had  not  been  passed. 

XLin.  Nothing  in  the  amalgamating  Act  or  in  this  part  of  this  Act  shaU 
cause  the  abatement,  discontinuance,  or  determination  of  or  in  anywise  prejudi- 
ciaUy  affect  any  action,  suit,  or  other  proceeding  at  law  or  in  equity  commenced 
by  or  against  the  dissolved  company,  either  solely  or  jointly  with  any  other  com- 
pany or  with  any  person,  before  the  time  of  amalgamation,  and  then  pending  ; 
but  the  same  may  be  continued,  prosecuted,  or  enforced  by  or  against  the  amal- 
gamated company,  either  solely  or,  as  the  case  may  require,  jointly  with  such 
other  company  or  with  such  person ;  aiid  aU  persons  committing  offences  against 
any  of  the  provisions  of  any  special  Act  relating  to  the  dissolved  company  before 
the  amalgamation  may  be  prosecuted,  and  aU  penalties  inciu-red  by  reason  of 
such  offences  may  be  sued  for  and  recovered,  in  like  manner  in  aU  respects  as  if 
the  amalgamating  Act  had  not  been  passed, — the  amalgamated  company  being 
in  respect  of  aU  such  matters  considered  as  identical  with  the  dissolved  company. 

XLIV.  No  submission  to  arbitration  of  any  matter  in  dispute  between  the 
dissolved  company  and  any  other  company  or  any  person,  under  which  any 
reference  is  pending  and  incomplete  at  the  time  of  amalgamation,  and  no  award 
theretofore  made  and  then  remaining  in  force,  shaU  be  revoked  or  prejudiciaUy 
affected  by  anything  in  the  amalgamating  Act  or  in  this  part  of  this  Act  con- 
tained ;  but  every  such  submission  and  award  shaU  be  as  vaUd  and  effectual  for 
or  against  the  amalgamated  company  as  it  would  have  been  for  or  against  the 
dissolved  company. 

XLV.  AU  works  which  the  dissolved  company  is  at  the  time  of  amalgama- 
tion authorized  or  bound  to  execute  and  complete,  and  which  are  not  then 
executed  or  completed,,  may  or  shi^U  (as  the  case  may  require)  be  executed  or 
completed  by  the  amalgamated  company,  and  for  that  purpose  the  amalgamated 
company  shaU  have  and  be  subject  to  all  the  powers,  rights,  and  conditions  which 
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were  conferred  or  imposed  upon  the  dissolved  company,  and  whicli  but  for  the 
passing  of  the  amalgamating  Act  might  have  been  exercised  by  or  enforced 
against  the  dissolved  company. 

XLVI.  Where  the  d^solved  company  has  under  any,  special  Act  entered 
into  any  contract  for  the  purchase  of  or  taken  or  used  any  lands,  which  at  the 
time  of  amalgamation  have  not  been  effectually  conveyed  to  the  dissolved  com- 
pany, or  the  purchase  money  in  respect  of  which  has  not  been  duly  paid  by  the 
dissolved  company, — -then  and  in  every  such  case  the  contract,  if  in  force  at  the 
time  of  amalgamation,  shall  thereafter  be  completed  by,  and  such  lands  shall  be 
conveyed  to,  the  amalgamated  company,  or  as  the  amalgamated  company 
directs,  and  the  purchase  money  shall  be  paid  and  applied  pursuant  to  the 
special  Acts  relating  to  the  dissolved  company ;  and  those  Acts  shall,  in  relation 
to  the  completion  of  the  contract  and  the  purchase  and  conveyance  of  the 
lands,  and  the  payment  and  application  of  the  purchase  money  in  respect 
thereof,  be  read  and  construed  as  if  the  amalgamated  company  were  the  com- 
pany named  in  the  Acts  and  contract. 

XLVII.  Where  any  money  has,  before  the  time  of  amalgamation,  been  paid 
by  the.  dissolved  company,  or  is  thereafter  paid  by  the  amalgamated  company 
under  any  special  Act  relating  to  the  dissolved  company,  into  the  Bank  of  Eng- 
land, or  into  one  of  the  iucorporated  or  chartered  banks  in  Scotland,  or  into 
the  Bank  of  Ireland,  or  to  any  trustee  or  trustees,  on  account  of  the  purchase  of 
any  lands,  or  any  interest  therein,  or  for  any  compensation  or  satisfaction,  or  on 
any  other  accomit,  such  money,  or  the  stocks,  funds,  or  securities  in  or  upon 
which  the  same  then  is  or  thereafter  may  be  invested  by  order  of  any  coiu-t,  or 
otherwise,  and  the  interest,  dividends,  and  annual  produce  thereof,  shall  be 
apphed  and  disposed  of  pursuant  to  such  special  Act ;  and  that  and  every  other 
Act  shall,  in  relation  to  such  money,  stocks,  funds,  or  securities,  or  the  interest, 
dividends,  or  annual  produce  thereof,  be  read  and  construed  as  if  the  amal- 
gamated company  were  the  company  therein  named  with  reference  to  the  same 
money,  stocks,  funds,  securities,  interest,  dividends,  or  annual  produce. 

XL VIII.  AU  officers  and  persons  who,  at  the  time  of  amalgamation,  have  in 
their  possession  or  under  their  control  any  books,  documents,  papers,  or  effects 
belonging  to  the  dissolved  company,  or  to  which  the  dissolved  company  would 
but  for  such  dissolution  have  been  entitled,  shall  be  liable  to  account  for  and 
deliver  up  the  same  to  the  amalgamated  company,  or  to  such  persons  as  the 
amalgamated  company  may  appoint  to  receive  the  same,  in  the  same  manner, 
and  subject  to  the  same  consequences  on  refusal  or  neglect,  as  if  such  officers 
and  persons  had  been  appointed  by  and  become  possessed  of  such  books,  docu- 
ments, papers,  or  effects  for  the  amalgamated  company. 

XLIX.  All  clerks,  officers,  and  servants  who  at  the  time  of  amalgamation 
are  in  the  employment  of  the  dissolved  company  shall  thereupon  become  clerks, 
officers,  or  servants,  as  the  case  may  be,  of  the  amalgamated  company,  with  the 
same  rights,  and  subject  to  the  same  obhgations  and  incidents  in  respect  of  such 
employment  as  they  would  have  had  or  been  subject  to  as  the  clerks,  officers,  or 
servants  of  the  dissolved  company,  and  shall  so  continue  unless  and  until  they 
respectively  are  duly  removed  from  such  employment  by  the  amalgamated 
company,  or  until  the  terms  of  their  employment  are  duly  altered  by  the  amal- 
gamated company. 

L.  All  books  and  documents  which  would  have  been  evidence  in  respect  of 
any  matter  for  or  against  the  dissolved  company  shall  be  admitted  as  evidence  in 
respect  of  the  same  or  the  like  matter  for  or  against  the  amalgamated  company. 

LI.  All  resolutions  of  any  general  meeting  or  board  of  directors  of  the  dis- 
solved company,  or  of  any  duly  constituted  and  authorized  committee  thereof,  so 
far  as  the  same  are  applicable  and  remain  in  force,  shall,  notwithstanding  the 
dissolution,  continue  to  be  operative,  and  shall  apply  to  the  amalgamated  com- 
pany, and  to  the  directors,  officers,  and  servants  of  the  amalgamated  company, 
until  duly  revoked  or  altered  by  the  amalgamated  company  or  under  their 
authority. 

LII.  All  calls  made  by  the  dissolved  company,  and  not  paid  at  the  time  of 
amalgamation,  shall  be  payable  to  and  may  be  enforced  by  the  amalgamated 
company,  as  if  such  calls  had  been  made  by  the  amalgamated  company. 
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LIII.  All  registers  of  shares,  stock,  mortgages,  and  bonds  of  the  dissolved 
company,  and  all  registers  of  transfers  thereof  respectively,  and  all  shareholders 
and  stockholders  address  books,  and  all  certificates  of  shares  or  stock  of  and  in 
the  dissolved  company,  which  are  valid  and  subsisting  at  the  time  of  amalgama- 
tion, shall  continue  to  be  vahd  and  subsisting,  and  shall  have  the  same  operation 
and  effect  as  before  the  dissolution,  unless  and  until  new  or  altered  registers, 
books,  and  certificates  respectively  are  substituted  in  their  stead ;  and  all  trans- 
fers, sales,  or  dispositions  of  stock  or  shares  made  before  the  dissolution  and  not 
then  completed,  shall  have  the  same  operation  and  effect  as  if  made  after  the 
dissolution. 

LIV.  AH  the  bye-laws,  rules,  and  regulations  of  the  dissolved  company 
relating  to  the  management,  use,  or  control  of  their  undertaking,  shall,  notwith- 
standing the  dissolution,  continue  to  be  in  force  and  applicable  to  and  in  respect 
of  the  undertaking,  and  shall  and  may  be  enforced  by  and  available  to  the 
'amalgamated  company  ia  their  own  name,  as  well  for  the  recovery  of  penalties 
as  for  aU  other  purposes,  as  if  the  same  respectively  had  been  originally  made 
by  the  amalgamated  company,  until  the  expiration  of  twelve  months  after  the 
time  of  amalgamation,  or  until  other  bye-laws,  rules,  and  regulations  are  duly 
made  by  the  amalgamated  company  in  their  stead,  whichever  iirst  happens. 

LV.  Notwithstanding  the  dissolution  of  the  dissolved  company,  and  the 
amalgamation,  everything  before  the  time  of  amalgamation  done,  suffered,  and 
confirmed  respectively,  under  or  by  virtue  of  any  special  Act  relating  to  the 
dissolved  company,  shall  be  as  vahd  as  if  the  amalgamating  Act  had  not  been 
passed ;  and  the  dissolution  and  amalgamation,  and  the  amalgamating  Act,  and 
this  part  of  this  Act,  respectively,  shall  accordingly  be  subject  and  without  pre- 
judice to  everything  so  done,  suffered,  and  confirmed  respectively,  and  to  all 
rights,  liabiHties,  claims,  and  demands,  present  or  future,  which  if  the  dissolu- 
tion and  amalgamation  had  not  taken  place,  and  the  amalgamating  Act  had  not 
been  passed,  wotdd  be  incident  to  or  consequent  on  anything  so  done,  suffered, 
and  confirmed  respectively  ;  and  with  respect  to  all  tilings  so  done,  suffered,  and 
confirmed  respectively,  and  to  aU  such  rights,  habUities,  claims,  and  demands, 
the  amalgamated  company  shaU.  to  all  intents  represent  the  dissolved  company  ; 
and  the  generality  of  this  present  provision  shall  not  be  deemed  to  be  restricted 
by  any  other  of  the  provisions  of  this  part  of  this  Act,  or  by  any  provision  of 
the  amalgamating  Act  that  does  not  expressly  refer  to  this  present  provision, 
and  expressly  restrict  the  operation  thereof. 
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26  AND  27  Vict.  c.  112. — An  Act  to  regulate  the  Exercise  of  Powers  under  Special 
Acts  for  the  Construction,  and  Maintenance  of  Telegraphs. — [28th  July  1863.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parhament  assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

Preliminary. 

I.  This  Act  may  be  cited  as  The  Telegraph  Act,  1863. 

II.  This  Act  shall  apply — 

(1.)  To  every  company  to  be  hereafter  authorized  by  special  Act  of  Parlia- 
ment to  construct  and  maintain  telegraphs : 

(2.)  To  every  company  so  authorized  before  the  passing  of  this  Act  by  any 
such  special  Act,  notwithstanding  anything  in  any  such  special  Act 
contained, — but  so  that,  except  as  hereinafter  expressly  provided, 
nothing  in  this  Act  shall  give  to  any  owner,  lessee,  or  occupier  of 
land,  or  other  person,  or  to  any  body,  as  against  any  such  company  as 
last  aforesaid,  in  respect  of  anything  lawfully  done  before  the  passing 
of  this  Act  by  such  company  under  any  such  special  Act,  any  further 
or  other  right,  power,  jurisdiction,  authority,  or  remedy,  than  he  or 
they  would  have  had  if  this  Act  had  not  been  passed  :  Provided  also, 
that  nothing  in  this  Act  shall  interfere  with  the  maintenance  or 
repair,  under  any  such  special  Act,  of  any  work  lawfully  constructed 
4  B 
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before  the  passing  of  this  Act  by  any  such  conapany  under  any  such 
special  Act,  or  with  the  increasing  of  the  number  of  the  wires  form- 
ing part  of  any  such  work  ;  and  that  nothing  in  this  Act  shall  reheve 
any  such  company  from  any  obhgation  or  liability  under  any  agree- 
ment made  before  the  passing  of  this  Act,  or  shall  make  lawful  any 
work  constructed  by  the  company  before  the  passing  of  this  Act  which 
is  the  subject  of  any  proceedings  at  law  or  in  equity  pending  at  the 
passing  of  this  Act,  or  which  has  been  constructed  without  such  con- 
sent as  was  required  for  the  construction  thereof,  before  the  passing 
of  this  Act. 

III.  In  this  Ac^- 

The  term  '  the  company '  means  any  company  to  be  hereafter  authorized  as 
aforesaid  (hereinafter  distinguished  by  the  term  'future  company'),  or 
any  company  already  so  authorized  (hereinafter  distinguished  by  the  term 
'  existing  company ')  : 

The  term  '  telegraph '  means  a  wire  or  wires  used  for  the  purpose  of  tele- 
graphic communication,  with  any  casing,  coating,  tube,  or  pipe  enclosing 
the  same,  and.  any  apparatus  connected  therewith  for  the  purpose  of  tele- 
graphic communication: 

The  term  '  post '  means  a  post,  pole, ,  standard,  stay,  strut,  or  other  above- 
ground  contrivance  for  carrying,  suspending,  or  supporting  a  telegraph : 

The  term  '  work  '  includes  telegraphs  and  posts : 

The  term  '  street '  means  a  public  way  situate  within  a  city,  town,  or  village, 
or  between  lands  continuously  built  upon  on  either  side,  and  repaired  at 
the  public  expense,  or  at  the  expense  of  any  turnpike  or  other  public 
trust,  or  ratione  tenurse,  including  the  footpaths  of  such  way,  and  any 
bridge  forming  part  thereof : 

The  term  '  public  road '  means  a  public  highway  for  carriages  being  repaired 
at  the  public  expense,  or  at  the  expense  of  any  turnpike  or  other  pubhc 
trust,  or  ratione  tenurx,  and  not  being  a  street,  including  the  footpaths 
of  such  public  highway,  and  any  bridge  forming  part  thereof,  and  also 
any  land  by  the  side  and  forming  part  of  such  a  pubho  highway,  but  not 
including  a  railway  or  canal : 

The  term  '  railway '  includes  any  station,  work,  or  building  connected  with 
a  railway : 

The  term  '  canal '  includes  navigation  or  navigable  river,  and  any  dock, 
basin,  towing  path,  wharf,  work,  or  building  connected  with  a  canal : 

The  term  '  land '  means  land  not  being  a  street  or  pubhc  road,  and  not  being 
land  by  the  side  and  forming  part  of  a  public  road,  and  includes  land 
laid  out  for  and  proposed  by  the  owner  to  be  converted  into  a  street  or 
pubhc  road : 

The  term  '  body '  includes  a  body  of  trustees  or  commissioners,  mimicipal 
corporation,  grand  jury,  board,  vestry,  company,  or  society,  whether 
incorporated  or  not ;  and  any  provision  referring  to  a  body  appHes  to  a 
person,  as  the  case  may  require  : 

The  term  '  person '  includes  corporation  aggregate  or  sole  : 

The  term  '  the  Board  of  Trade '  means  the  Lords  of  the  Committee  of  her 
Majesty's  Privy  Council  for  the  time  being  appointed  for  the  considera- 
tion of  matters  relating  to  trade  and  foreign  plantations : 

The  term  '  Justice '  means  Justice  of  the  Peace  acting  for  the  place  where 
the  matter  requiring  the  cognizance  of  any  such  Justice  arises  : 

The  term  '  two  Justices '  means  two  or  more  Justices  met  and  acting 
together,  or  any  one  police  magistrate  or  Justice  having  by  law  authority 
to  act  alone  for  any  purpose  with  the  powers  of  two  Justices  : 

The  term  '  Sheriff '  means  the  Sheriff-depute  of  the  county  or  ward  of  a 
county  in  Scotland,  and  the  Steward-depute  of  the  stewartry  in  Scot- 
land, in  which  the  matter  submitted  to  the  cognizance  of  the  Sheriff 
arises,  and  includes  the  substitutes  of  such  SheriS-depute  and  Steward- 
depute  respectively. 

17.  The  provisions  of  the  Railways  Clauses  Consohdation  Act,  1845,  with 
respect  to  the  recovery  of  damages  not  specially  provided  for,  and  of  penalties, 
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and  to  the  determination  of  any  other  matter  referred  to  Justices,  and  the  pro-  expenses,  and 
visions  of  the  Eailways  Clauses  Consolidation  (Scotland)  Act,  1845,  with  respect  penalties, 
to  the  recovery  of  damages  not  specially  provided  for,  and  to  the  determination 
of  any  other  matter  referred  to  the  Sheriff,  or  to  Justices,  shall,  so  far  as  the 
same  are  applicable,  and  save  so  far  as  the  same  are  inconsistent  with  any  express 
provision  of  this  Act,  be  incorporated  with  this  Act ;  and  terms  used  in  those 
provisions  shall  be  interpreted  as  the  same  terms  are  directed  to  be  interpreted 
in  this  Act. 

V.  The  foUowing  provisions  shall  apply  to  notices  and  consents  imder  this  Provisions  as 
Act :  to  notices  and 

(1.)  Every  notice  or  consent  shall  be  in  writing  or  print,  or  partly  in  writing   consents, 
and  partly  in  print : 

(2.)  Any  notice  to  or  by  the  company  or  a  body  having  the  control  of  a 
street  or  pubKc  road,  or  of  the  sewerage  or  drainage  thereunder,  may 
be  given  to  or  by  the  secretary,  clerk,  or  surveyor,  or  other  like 
officer  (i£  amy)  of  the  company  or  of  such  body,  as  the  case  may  be  : 

(3.)  Any  consent  may  be  given  on  such  pecuniary  or  other  terms  or  condi- 
tions (being  in  themselves  lawful),  or  subject  to  such  stipulations  as 
to  the  time  or  mode  of  execution  of  any  work,  or  as  to  the  removal  or 
alteration,  in  any  event,  of  any  work,  or  as  to  any  other  thing  con- 
nected with  or  relative  to  any  work,  as  the  person  or  body  giving 
consent  thinks  fit. 

General  Powers  of  Company. 

VI.  Subject  to  the  restrictions  and  provisioiis  hereinafter  contained,  the 
company  may  execute  works  as  follows  : 

(1.)  They  may  place  and  maintain  a  telegraph  under  any  street  or  public 

road,  and  may  alter  or  remove  the  same  : 
(2.)  They  may  place  and  maintain  a  telegraph  over,  along,  or  across  any 
street  or  pubhc  road,  and  place  and  maintain  posts  in  or  upon  any 
street  or  pubhc  road,  and  may  alter  or  remove  the  same : 
(8.)  They  may,  for  the  purposes  aforesaid,  open  or  break  up  any  street  or 
public  road,  and  alter  the  position  thereunder  of  any  pipe  (not  being 
a  main)  for  the  supply  of  water  or  gas  : 
(4.)  They  may  place  and  maintain  a  telegraph  and  posts  under,  in,  upon, 
over,  along,  or ,  across  any  land  or  building,  or  any  railway  or  canal, 
or  any  estuary  or  branch  of  the  sea,  or  the  shore  or  bed  of  any  tidal 
water,  and  may  alter  or  remove  the  same  : 
Provided  always,  that  the  company  shall  not  be  deemed  to  acquire  any  right 
other  than  that  of  user  only  in  the  soil  of  any  street  or  pubhc  road  under,  in, 
upon,  over,  along,  or  across  which  they  place  any  work. 

VJI.  In  the  exercise  of  the  powers  given  by  the  last  foregoing  section  the 
company  shall  do  as  httle  damage  as  may  be,  and  shall  make  f  uU  compensation 
to  all  bodies  and  persons  interested  for  all  damage  sustained  by  them  by  reason 
or  in  consequence  of  the  exercise  of  such  powers,  the  amount  and  apphoation  of 
such  compensation  to  be  determiaed  ui  manner  provided  by  the  Lands  Clauses 
Consolidation  Act,  1845,  and  the  Lands  Clauses  ConsoUdation  (Scotland)  Act, 
]  845,  respectively,  and  any  Act  amending  those  Acts,  for  the  determination  of  the 
amount  and  application  of  compensation  for  lands  taken  or  injuriously  affected. 

VIII.  In  the  exercise  of  the  aforesaid  powers,  the  company  shall  also  be  sub- 
ject to  the  foUowing  restrictions  : 

(1.)  They  shall  cause  as  little  detriment  or  inconvenience  as  circumstances 
admit  to  the  body  or  person  to  or  by  whom  any  pipe  for  the  supply 
of  water  or  gas  belongs  or  is  used  : 
(2.)  Before  they  alter  the  position  of  any  such  pipe  they  shall  give  to  the 
body  to  whom  the  same  belongs  notice  of  thetc  intention  to  do  so, 
specifying  the  time  at  which  they  wQl  begin  to  do  so,  such  notice  to 
be  given  twenty -four  hours  at  least  before  the  commencement  of  the 
work  for  effecting  such  alteration  : 
(3.)  The  company  shall  not  execute  such  work  except  under  the  super- 
intendence of  the  body  to  whom  such  pipe  belongs,  unless  such  body 
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refuses  or  neglects  to  give  such  superintendence  at  the  timespecified 
in  the  notice  for  the  commenoement  of  the  work,  or  discontinues  the 
same  during  the  work  ;  and  the  company  shall  execute  such  work  to 
the  reasonable  satisfaction  of  such  body : 
(4.)  The  company  shall  pay  all  reasonable  expenses  to  which  such  body  may 
be  put  on  account  of  such  superintendence  : 
And  the  body  to  whom  any  such  pipe  belongs  may,  when  and  as  occasion 
requires,  alter  the  position  of  any  work  of  the  company  abeady  constructed,  or 
to  be  hereafter  constructed,  under,  in,  or  upon  a  street  or  public  road,  on  the 
same  conditions  as  are  by  the  last  foregoing  and  present  sections  imposed  on  the 
company  in  relation  to  such  a  body,  mutatis  mutandis. 
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Restrictions  as  to  Telegraphs  under  Streets  and  public  Roads. 

IX.  The  company  shall  not  place  a  telegraph  under  any  street  within  the 
limits  of  the  district  over  which  the  authority  of  the  Metropolitan  Board  of 
Works  extends,  or  of  any  city  or  municipal  borough  or  town  corporate,  or  of 
any  town  having  a  population  of  thirty  thousand  inhabitants  or  upwards 
(according  to  the  latest  census),  except  with  the  consent  of  the  bodies  having 
the  control  of  the  streets  within  such  respective  limits. 

X.  Where  the  company  has  obtained  consent  to  the  placing,  or  by  virtue  of 
the  powers  of  the  company  under  this  Act  intends  to  proceed  with  the  placing, 
of  a  telegraph  under  a  street  or  pubhc  road,  the  depth,  course,  and  position  at 
and  in  which  the  same  is  to  be  placed  shall  be  settled  between  the  company  and 
the  following  bodies : 

The  body  having  the  control  of  the  street  or  pubhc  road  : 

The  body  having  the  control  of  the  sewerage  or  drainage  thereunder  : 
But  if  such  settlement  is  not  come  to  with  any  such  body,  the  following  provi- 
sions shall  take  effect : — 

(1.)  The  company  may  give  to  such  body  a  notice  specifying  the  depth, 
course,  and  position  which  the  company  desires  : 

(2.)  If  the  body  to  whom  such  notice  is  given  does  not,  within  twenty-eight 
days  after  the  giving  of  such  notice,  give  to  the  company  a  counter- 
notice  objecting  to  the  proposal  of  the  company,  and  specifying  the 
depth,  course,  and  position  which  such  body  desires,  they  shall  be 
deemed  to  have  agreed  to  the  proposal  of  the  company  : 

(3.)  In  the  event  of  ultimate  difference  between  the  company  and  such 
.  body,  thfe  depth,  course,  and  position  shall  be  determined  in  England 
or  Ireland  by  two  Justices,  and  in  Scotland  by  two  Justices  or  the 
Sheriff. 

XI.  Every  underground  tube  or  pipe  of  the  company  shall  be  so  marked  as 
to  distinguish  it  from  tubes  or  pipes  of  every  other  company. 

XII.  The  company  shall  not  place  a  telegraph  over,  along,  or  across  a  street 
or  public  road,  or  a  post  in  or  upon  a  street  or  public  road,  except  with  the 
consent  of  the  body  having  the  control  of  such  street  or  pubhc  road  ;  and  where 
a  public  road  passes  through  or  by  the  side  of  any  park  or  pleasure  grounds,' 
and  where  a  public  road  crosses,  by  means  of  a  bridge  or  viaduct,  or  abuts  on 
any  ornamental  water  belonging  to  any  park  or  pleasure  grounds,  and  where  a 
pubhc  road  crosses  or  abuts  on  a  private  drive  through  any  park  or  pleasure 
grounds,  or  to  any  mansion,  the  company  shall  not,  without,  or  otherwise  than 
in  accordance  with,  the  consent  of  the  owner,  lessee,  and  occupier  of  such  park, 
pleasure  grounds,  or  mansion,  place  any  work  above  ground  on  such  pubhc  road. 

XIII.  Where  any  landowner  or  other  person  is  hable  for  the  repair  of 
a,ny  street  or  pubhc  road  (notwithstanding  that  the  same  is  dedicated  to  the 
public),  the  company  shall  not  place  any  work  under,  in,  upon,  over,  along,  or 
across  such  street  or  pubUc  road,  except  with  the  consent  of  such  landowner  or 
other  person,  in  addition  to  the  consent  of  the  body  having  the  control  of  such 
street  or  pubhc  road,  where  under  this  Act  such  last-mentioned  consent  is 
required  :  Provided,  that  where  the  company  places  a  telegraph  across  or  over 
any  street  or  pubhc  road  they  shall  not  place  it  so  low  as  to  stop,  hinder,  or 
interfere  with  the  passage  for  any  purpose  whatsoever  along  the  street  or  pubhc 
road. 
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Removal  of  Works  affecting  Streets  and  public  Roads. 

XIV.  In  the  foUowing  cases — 

(1.)  If  any  part  of  tlie  company's  works  is  abandoned,  or  suffered  to  fall  into 

decay ; 
(2.)  If  the  company  is  dissolved,  or   ceases  for  six  months  to  carry  on 

business, 
the  body  having  the  control  of  any  street  or  pubhc  road,  or  the  owner  of  any 
land  or  building  affected  (in  the  former  case)  by  such  part  of  the  company's 
works  as  aforesaid,  or  (in  the  latter  case)  by  any  of  the  company's  works,  may 
give  notice  to  the  company,  or  leave  a  notice  at  the  last  known  office  or  place 
of  busiaess  of  the  company,  to  the  effect  that  if  such  works  as  are  specified  in 
the  notice  are  not  removed  within  one  month  after  the  notice  given  or  left,  the 
same  will  be  removed  by  the  body  having  such  control,  or  by  such  owner ;  and 
in  every  such  case,  unless  such  works  are  removed  accordingly,  the  body  having 
such  control  or  such  owner  may,  without  prejudice  to  any  remedy  against  the 
company,  remove  such  works,  or  any  part  thereof,  and  sell  the  materials  thereof 
or  of  any  part  thereof,  and,  out  of  the  proceeds  of  such  sale,  reimburse  them- 
selves their  expenses  relative  to  such  notice,  removal,  and  sale,  and  consequent 
thereon  (rendering  the  overplus,  if  any,  to  the  company),  and  may  recover  any 
unpaid  residue  of  such  expenses  from  the  company.  The  present  section  shall 
apply  to  an  existing  company,  in  respect  of  any  work  already  constructed  or  to 
be  hereafter  constructed,  as  well  as  to  a  future  company. 

XV.  In  case  the  body  having  the  control  of  any  street  or  pubhc  road  at  any 
time  hereafter  resolves  to  alter  the  line  or  level  of  any  portion  of  such  street  or 
road  under,  in,  upon,  over,  along,  or  across  which  any  work  of  the  company 
constructed  either  before  or  after  the  passing  of  this  Act  is  placed,  the  company 
shall  from  time  to  time  be  bound,  on  receiving  one  month's  notice  of  such  in- 
tended alteration,-  and  at  their  ovm  expense,  to  remove  such  work,  and  to 
replace  the  same  in  such  position  and  manner  in  all  respects  as  may  be  required 
by  such  body,  or,  in  the  event  of  difference  between  such  body  and  the  company, 

'  in  such  position  and  manner  in  all  respects  as  may  be  determined  in  England  or 
Ireland  by  two  Justices,  and  in  Scotland  by  two  Justices  or  the  Sheriff. 

XVI.  Where  the  company  has,  before  the  passing^  of  this  Act,  placed  posts 
in  or  upon  a  street  or  pubhc  road,  and  the  body  having  the  control  of  the  street 
or  road  considers  the  position  of  any  such  post  to  be  dangerous  or  inconvenient, 
the  following  provisions  shall  take  effect : 

(1.)  Such  body  may  give  to  the  company  a  notice  requiring  them  to  remove 
or  alter  the  position  of  such  post,  and  specifying  the  grounds  of  such 
requisition : 

(2.)  The  company  either  shall,  within  fourteen  days  after  receipt  of  such 
notice,  remove  or  alter  the  position  of  the  post  in  accordance  with  the 
notice ;  or  else,  if  they  do  not  intend  to  remove  or  alter  the  position 
of  the  post  in  accordance  with  the  notice,  shall,  within  one  week  after 
receipt  of  the  notice,  dehver  to  such  body  a  counter-notice,  specifying 
their  objection  to  such  removal  or  alteration : 

(3.)  Such  body  may  send  copies  of  the  notice  and  counter-notice  to  the  Board 
of  Trade : 

(4.)  As  soon  as  may  be  after  receipt  of  such  copies,  the  Board  of  Trade  shall 
(unless  the  difference  between  the  body  giving  the  notice  and  the 
company  is  arranged)  make  inquiry  and  examination,  and  hear  and 
determine  the  matter  of  the  notice  and  counter-notice  : 

(5.)  On  hearing  any  such  matter,  the  Board  of  Trade  may  direct  that  the 
company  shall  comply  with  the  notice,  wholly  or  in  part,  or  subject  to 
any  such  modifioations  as  the  Board  of  Trade  prescribes,  or  on  con- 
dition that  the  body  giving  the  notice  shall  afford  to  the  company  all 
reasonable  and  proper  f acihties  in  their  power  for  substituting  some 
other  work  for  that  to  which  the  notice  relates,  or  on  any  such  other 
condition  as  to  the  Board  of  Trade  seems,  according  to  the  circum- 
stances of  the  case,  just  and  expedient,  and  the  expenses  incurred  in 
or  about  such  removal  or  alteration  shall  be  borne  and  paid  by  the 
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company  or  by  the  body  giving  the  notice,  or  partly  by  one  and  partly 
by  the  other,  as  to  the  Board  of  Trade  seems,  according  to  the  circum- 
stances of  the  case,  just  and  expedient,  the  amount  of  such  expenses 
to  be  detenmned  ia  case  of  difference  by  the.  Board  of  Trade. 

Restrictions  as  to  the  opening  of  Streets  and  public  Roads. 

XVII.  Subject  to  any  special  stipulations  made  with  a  company  by  the  body 
having  the  control  of  a  street  or  pubhe  road,  and  to  any  determinations,  orders, 
or  directions  of  the  Justices,  or  Sheriff  as  aforesaid,  where  the  company  proceeds 
to  open  or  break  up  a  street  or  pubKc  road,  the  following  provisions  shall  take 
effect : — ■ 

(1.)  The  company  shall  give  to  the  bodies  between  whom  respectively  and 
the  company  the  depth,  course,  and  position  of  a  telegraph  under 
such  street  or  public  road  are  hereinbefore  required  to  be  settled  or 
determined,  notice  of  their  intention  to  open  or  break  up  such  street 
or  public  road,  specifying  the  time  at  which  they  will  begin  to  do  so, 
— such  notice  to  be  given,  in  the  case  of  an  underground  work,  ten 
days  at  least,  and  in  the  case  of  an  aboveground  work  five  days  at 
least,  before  the  commencement  of  the  work ;  except  in  case  of  emer- 
gency, in  which  case  notice  of  the  work  proposed  shall  be  given  as 
soon  as  may  be  after  the  commencement  thereof : 

(2.)  The  company  shall  not  (save  in  case  of  emergency)  open  or  break  up 
any  street  or  public  road,  except  imder  the  superintendence  of  the 
bodies  to  whom  respectively  notice  is  by  the  present  section  required 
to  be  given,  unless  such  bodies  respectively  refuse  or  neglect  to  give 
such  superintendence  at  the  time  specified  in  the  notice  for  the  com- 
mencement of  the  work,  or  discontinue  the  same  during  the  work : 

(3.)  The  company  shall  pay  all  reasonable  expenses  to  which  such  bodies 
respectively  may  be  put  on  account  of  such  superintendence. 

XVIII.  Subject  to  any  such  special  stipulations  as  aforesaid,  after  the  com- 
pany has  opened  or  broken  up  a  street  or  public  road  they  shall  be  under  the 
following  further  obligations : — • 

(1.)  They  shall,  with  all  convenient  speed,  complete  the  work  on  account  of 

which  they  opened  or  broke  up  the  same,  and  fiU  in  the  ground,  and 

make  good  the  surface,  and  generally  restore  the  street  or  pubhc 

road  to  as  good  a  condition  as  that  in  which  it  was  before  being 

opened  or  broken  up,  and  carry  away  aU  rubbish  occasioned  thereby : 

(2.)  They  shall  in  the  meantime  cause  the  place  where  the  street  or  pubHc 

road  is  opened  or  broken  up  to  be  fenced  and  watched,  and  to  be 

properly  lighted  at  night : 

(3.)  They  shall  pay  all  reasonable  expenses  of  keeping  the  street  or  public 

road  in  good  repair  for  six  months  after  the  same  is  restored,  so  far  as 

such  expenses  may  be  increased  by  such  opening  or  breaking  up  : 

If  the  company  fails  to  comply  in  any  respect  with  the  provisions  of  the  present 

section,  they  shall  for  every  such  offence  (without  prejudice  to  the  right  of  any 

person  to  enforce  specific  performance  of  the  requirements  of  this  Act,  or  to  any 

other  remedy  against  theni,)  be  liable  to  a  penalty  not  exceeding  twenty  poimds, 

and  to  a  further  penalty  not  exceeding  five  pounds  for  each  day  during  which 

any  such  failure  continues  after  the  first  day  when  such  penalty  was  adjudged ; 

and  any  such  penalty  shall  (notwithstanding  anything  hereinbefore,  or  in  any 

Act  relating  to  municipal  corporations,  or  to  the  metropolitan  pohoe  force,  or  in 

any  other  Act,  contained)  go  and  belong  to  the  body  having  the  control  of  the 

street  or  public  road,  and  shall  form  part  of  the  funds  applicable  by  them  to  the 

maintenance  of  the  street  or  public  road. 

XIX.  Whenever  the  permanent  surface  or  soil  of  any  street  or  public  road 
is  broken  up  or  opened  by  the  company,  it  shall  be  lawful  for  the  body  having 
the  control  of  the  street  or  road,  in  case  they  think  it  expedient  so  to  do,  to  fill 
in  the  ground,  and  to  make  good  the  pavement  or  surface  or  soil  so  broken  up 
or  opened,  and  to  carry  away  the  rubbish  occasioned  thereby,  instead  of  per- 
mitting such  work  to  be  done  by  the  company ;  and  the  costs  and  expenses 
of  fining  in  such  ground,  and  of  making  good  the  pavement  or  soU  so  broken  up 
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or  opened,  shall  be  repaid  on  demand  to  the  body  having  the  control  of  the 
street  or  road  by  the  company,  and  in  default  thereof  may  be  recovered  by 
the  body  having  the  control  of  the  street  or  road  from  the  company  as  a  penalty 
is  or  may  be  recoverable  from  the  company. 

XX.  The  cojnpany  shall  not  stop  or  impede  traffic  ia  any  street  or  public  Eestrictions  on 
road,  or  into  or  out  of  any  street  or  public  road,  further  than  is  necessary  for  the  impediments  to 
proper  execution  of  their  works.     They  shall  not  close  against  traffic  more  than   t™®". 

one  third  in  width  of  any  street  or  public  road,  or  of  any  way  opening  into  any 
street  or  pubHc  road,  at  one  time ;  and  in  case  two  thirds  of  such  street  or  road 
are  not  wide  enough  to  allow  two  carriages  to  pass  each  other,  they  shall  not 
occupy  with  their  works  at  one  time  more  than  fifty  yards  iu  length  of  the  one 
third  thereof,  except  with  the  special  consent  of  the  body  having  the  control 
thereof. 

Restrictions  as  to  Works  affecting  private  or  Crown  Property. 

XXI.  The  company  shall  not  place  any  work  by  the  side  of  any  land  or  As  to  works 
building,  so  as  to  stop,  hinder,  or  interfere  with  ingress  or  egress  for  any  purpose  affecting 
to  or  from  the  same,  or  place  any  work  under,  in,  upon,  over,  along,  or  across  |Jj^^°  P™" 
any  land  or  building,  except  with  the  previous  consent  in  every  case  of  the 
owner,  lessee,  and  occupier  of  such  land  or  building,  which  consent,  iu  case  of 
any  land  or  buildiug  belonging  to  or  enjoyed  by  the  Queen's  most  excellent 
Majesty  in  right  of  her  crown,  may  be  given  by  the  Commissioners  for  the  time 
being  of  her  Majesty's  Woods,  Forests,  and  Land  Revenues,  or  one  of  them,  on 
behaM  of  her  Majesty :  Provided  always,  that  with  respect  to  lauds  and  buHdings 
situate  within  the  limits  of  the  district  over  which  the  authority  of  the  Metro- 
politan Board  of  Works  extends  (hereinafter  referred  to  as  the  metropolis),  or 
within  the  limits  of  any  city  or  municipal  borough  or  town  corporate,  or  any 
town  having  a  population  of  thirty  thousand  inhabitants  or  upwards,  according 
to  the  latest  census  (hereinafter  referred  to  as  a  city  or  large  town),  if  the  body 
having  the  control  of  any  street  in  the  metropolis  or  a  city  or  large  town  con- 
sents to  the  placing  of  works  by  the  company  in,  upon,  over,  along,  or  across 
that  street,  then  and  in  every  such  case  that  consent  shall  (unless  it  is  otherwise 
provided  by  the  terms  thereof)  be  sufficient  authority  for  the  company,  without 
any  further  consent,  except  as  to  any  land  or  building  belonging  to  or  enjoyed 
by  her  Majesty  iu  right  of  her  crown,  to  place  and  maintain  a  telegraph  over, 
along,  or  across  any  building  adjoining  to  or  near  the  street,  and  situate  within 
the  limits  of  the  district  oyer  which  the  powers  of  the  consenting  body  extend, 
or  over,  along,  or  across  any  land,  not  being  laid  out  as  building  land,  or  not 
being  a  garden  or  pleasure  ground,  adjoining  to  or  near  the  street  and  situate 
withm  the  same  limits,  subject  nevertheless  to  the  following  provisions : — 

(1.)  Twenty-one  days  at  least  before  the  company  proceeds  to  place  a  tele- 
graph by  virtue  of  the  authority  so  conferred,  they  shall  pubhsh  a 
notice  stating  they  have  obtained  the  consent  of  such  body  as  afore- 
said, and  describing  the  intended  course  of  such  telegraph. 

(2.)  Where  the  company  by  virtue  of  the  authority  so  conferred  places  a 
telegraph  directly  over  amy  dwelling-house,  they  shall  not  place  it  at 
a  less  height  above  the  roof  thereof  than  six  feet,  if  the  owner,  lessee, 
or  occupier  thereof  objects  to  their  placing  it  at  a  less  height : 

(3.)  If  at  any  time  the  ovmer,  lessee,  or  occupier  of  any  building  or  land 
■  adjoining  to  a  building,  directly  over  wMch  building  or  land  the  com- 
pany by  virtue  of  the  authority  so  conferred  places  a  telegraph,  desires 
to  raise  the  building  to  a  greater  height,  or  to  extend  it  over  such 
land,  the  company  shall  increase  the  height  or  otherwise  alter  the 
position  of  the  telegraph,  so  that  the  same  may  not  interfere  with  the 
raising  or  extension  of  the  building,  within  fourteen  days  after  receiving 
from  the  owner,  lessee,  or  occupier  a  notice  of  his,  intention  to  raise  or 
extend  the  building,  or  in  case  of  difference  between  the  company  and 
the  owner,  lessee,  or  occupier  as  to  his  intention,  then  within  fourteen 
days  after  receiving  a  certificate,  signed  by  a  Justice  of  the  Peace, 
certifying  that  he  is  satisfied  of  the  intention  of  the  owner,  lessee,  or 
occupier  to  raise  or  extend  the  building : 
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(4.)  The  company  shall  make  full  compensation  to  the  owner,  lessee,  and 
occupier  of  any  land  or  building  over,  along,  or  across  which  the 
company  by  virtue  of  the  authority  so  conferred  places  a  telegraph, 
and  which  may  be  shown  to  be  in  any  respect  prejudicially  aflfected 
thereby,  the  amount  of  such  compensation  to  be  determined  in  man- 
ner provided  by  the  said  Lands  Clauses  Consohdation  Acts  respec- 
tively and  any  Act  amending  those  Acts  for  the  determination  of  the 
amount  of  compensation  with  respect  to  lands  injuriously  affected: 
Provided  also,  that  the  consent  of  any  person  occupying  as  a  tenant  from  year 
to  year  only  shall  hot  be  required,  nor  shaU  any  person  so  occupying  be  entitled 
to  such  compensation  as  aforesaid. 

XXII.  Subject  and  without  prejudice  to  the  foregoing  provisions,  the  com- 
pany shall  not  place  a  telegraph  above  ground,  or  a  post,  within  ten  yards  of  a 
dwelling-house,  or  place  a  telegraph  above  ground  across  an  avenue  or  approach 
to  a  dwelling-house,  except  subject  and  according  to  the  following  restrictions 
and  provisions  : — • 

(1.)  They  shaU  in  each  such  case  obtain  the  consent  of  the  occupier  (if  any) 
of  such  dwelling-house,  and  if  there  is  no  occupier,  then  of  the  lessee 
entitled  to  possession,  and  if  there  is  none,  then  of  the  owner: 

(2.)  The  consent  of  an  occupier  shall  be  effective  only  during  the  continuance 
of  his  occupation : 

(3.)  On  the  termination  of  the  occupation  of  any  occupier  the  lessee  or  owner 
entitled  to  possession,  it  he  did  not  consent  to  the  placing  of  the  tele- 
graph or  post,  may  give  notice  to  the  company  that  he  requires  it  to 
be  removed : 

(4.)  The  company  shall  remove  the  same  accordingly  within  one  month  after 
receiving  such  notice : 

(6.)  If  any  question  arises  between  a  lessee  or  owner  and  the  company  as  to 
such  removal,  or  the  time  or  mode  thereof,  the  same  shall  be  referred 
to  the  determination  in  England  or  Ireland  of  two  Justices,  and  in 
Scotland  of  two  Justices  or  the  Sheriff,  which  Justices  or  Sheriff  may 
give  such  directions  as  to  such  removal,  and  the  time  and  mode 
thereof,  as  may  seem  reasonable,  and  may  impose  on  the  company 
for  not  carrying  such  directions  into  effect  such  penalty  not  exceeding 
five  pounds  a  day  as  may  seem  just. 

XXIII.  Before  the  company  proceeds  to  place  a  telegraph  over,  along,  or 
across  a  street  (not  being  a  street  in  the  metropolis  or  in  a  city  or  large  town) 
or  a  public  road,  or  to  place  posts  in  or  upon  a  street  (not  being  such  a  street 
as  aforesaid)  or  a  public  road,  they  shall  publish  a  notice  stating  that  they  have 
obtained  the  consent  in  that  behalf  of  the  body  having  the  control  of  the  street 
or  public  road,  and  describing  the  intended  course  of  the  telegraph, — 

(1.)  By  affixing  such  notice  on  some  conspicuous  places  by  tlie  side  of  the 
part  of  the  street  or  road  affected,  at  distances  of  not  more  than  one 
mile  apart : 

(2.)  By  leaving  such  notice  at  every  dwelling-house  fronting  on  the  part  of 
the  street  or  road  affected,  and  being  within  fifty  feet  thereof  : 

(3.)  By  inserting  such  notice  as  an  advertisement  once  at  least  in  each  of 

two  successive  weeks  in  some  one   and  the  same  local  newspaper 

circulating  in  the  leighbourhood  of  the  part  of  the  street  or  road 

affected : 

And  they  shaU  not  so  place  any  such  telegraph  or  post  until  the  expiration  of 

twenty-one  days  from  the  last  pubhcation  of  such  advertisement. 

XXIV.  At  any  time  during  such  twenty-one  days  the  owner,  lessee,  or 
occupier  of  any  land  or  buUding  adjoining  to  either  side  of  such  street  or  road 
may  give  to  the  company  notice  of  his  objection  to  their  intended  works  as 
prejudicially  affecting  such  land  or  building,  and  send  to  the  Board  of  Trade  a 
copy  of  his  notice  of  objection. 

XXV.  UntU  such  objection  is  settled,  or  is  determined  in  mainner  hereinafter 
provided,  the  company  shall  not  execute  that  part  of  their  intended  works  to 
which  the  objection  relates. 

XXVI.  As  soon  as  may  be  after  the  receipt  of  such  copy  of  notice  of  objec- 
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tion,  the  Board  of  Trade  shall  (unless  the  difference  between  the  company  and 
the  person  objecting  is  arranged)  make  inquiry  and  examination,  and  hear  and 
determine  the  matter  of  the  objection. 

XXVII.  On  healing  any  such  objection  the  Board  of  Trade — 
(1.)  May  allow  the  objection,  wholly  or  in  part ;  or 
(2.)  May  authorize  the  company  to  proceed  with  their  works  subject  to  the 

provisions  of  this  Act,  according  to  their  published  notice,  paying  to 
the  owner,  lessee,  or  occupier  objecting  full  compensation  (the  amount 
thereof  to  be  determined,  in  case  of  difference,  by  the  Board  of  Trade) 
for  any  damage  done  to  him ;  or 

(3.)  May  authorize  the  company  to  so  proceed  subject  to  any  such  conditions 
as  to  the  time  or  mode  of  execution  of  any  work,  or  as  to  the  removal 
or  alteration  in  any  event  of  any  work,  or  as  to  any  other  thing  con- 
nected with  or  relative  to  any  work,  as  the  Board  of  Trade  thinks 
fit ;  or 

(4.)  May  authorize  the  company  to  so  proceed  subject  to  any  such  modifica- 
tion of  any  intended  work  as  the  Board  of  Trade  prescribes ;  but  so 
that  in  that  case  such  notice  and  opportunity  of  objecting  and  being 
heard  as  the  Board  of  Trade  directs  shall  be  given  to  any  owner, 
lessee,  or  occupier  whom  such  modification  may  affect. 

XXVIII.  The  determination  of  the  Board  of  Trade  on  the  matter  of  any 
such  objection  shall  be  final  and  conclusive. 

XXIX.  The  Board  of  Trade  may  allow  to  any  owner,  lessee,  or  occupier  so 
objecting  such  costs  as  seem  just,  to  be  paid  by  the  company. 

Removal  or  Alteration  of  Works  affecting  Land  or  Buildings. 

XXX.  Where  at  any  time  before  or  after  the  passing  of  this  Act  the  com-   For  building 
pany  has  constructed  any  work  under,  in,  upon,  over,  along,  or  across  any  land   ""^  other  pur- 
er building,  or  any  street  or  public  road  adjoining  to  or  near  any  land  or  build-   ^fc^^^av  re-' 
ing,  and  any  owner,  lessee,  or  occupier  of  such  land  or  building,  or  any  lord  of  quire  removal 
a  manor,  or  other  person  having  any  interest  in  such  land  or  building,  desires  to   of  works, 
build  upon  or  enclose  such  land,  or  in  any  manner  to  improve  or  alter  such  land 

or  building,  or  to  .use  such  land  or  building  in  son^e  manner  in  which  it  was  not 
actually  used  at  the  time  of  the  construction  of  such  work  by  the  company,  and 
with  which  the  continuance  of  such  work  would  interfere,  then  and  in  every 
such  case  the  following  provisions  shaU  take  effect: 

(1.)  Such  owner,  lessee,  occupier,  lord  of  a  manor,  or  other  person  interested 
may  give  to  the  company  a  notice  specifying  the  nature  of  such  in- 
tended building,  enclosure,  improvement,  alteration,  or  other  use  of 
the  land  or  building,  including  ingress  or  egress  thereto  or  therefrom, 
and  requiring  the  company  to  remove  or  alter  their  work  so  that  the 
same  may  not  interfere  therewith  : 
(2.)  Within  fourteen  days  after  the  receipt  of  such  notice,  or  in  case  of 
difference  between  the  company  and  the  person  giving  the  same  as  to 
his  intention,  then  within  fourteen  days  after  the  receipt  of  a  certifi- 
■  cate,  signed  by  a  Justice  of  the  Peace,  certifying  that  he  is  satisfied 
of  the  intention  of  such  person  to  make  such  building,  enclosure, 
improvement,  alteration,  or  other  use  of  the  land  or  buHding,  and 
that  the  continuance  of  such  work  would  interfere  therewith,  the 
granting  of  such  certificate  being  deemed  to  be  a  matter  referred  to 
the  determination  of  ■  the  Justice  so  certifying,  the  company  shall  ■ 
remove  or  alter  their  work  so  that  the  same  shall  not  interfere  with 
such  intended  building,  enclosure,  improvement,  alteration,  or  other 
use  of  the  land  or  building  : 
(3.)  When  such  certificate  is  required  by  the  company  the  costs  thereof,  when 
obtained,  shall  be  paid  by  the  company  to  the  person  giving  the  notice : 
(4.)  Nothing  herein  shall  empower  any  person  to  obtain  the  removal  or  altera- 
tion of  any  work  contrary  to  the  terms  of  any  grant  or  consent  in 
writing  made  or  given  by  him,  or  by  any  person  through  whom  he 
takes  his  estate  or  interest. 
XXXI.  Wliere  the  company  has,  before  the  passing  of  this  Act,  constructed  Eemoval  of 
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any  work  under,  in,  upon,  over,  along,  or  across  a  street  or  public  road,  and 
, ,  .  the  owner,  lessee,  or  occupier  of  any  land  or  buildiag  adjoining  to  or  near  the 
s  rue  e  6  oie  g^^gg^  ^j,  p-^-bijg  jga^  considers  such  land  or  building  to  be  prejudicially  affected 
by  such  work,  then  the  following  provisions  shall  take  effect : 

(1.)  Such  owner,  lessee,  or  occupier  may  give  to  the  company  a  notice  requir- 
ing them  to  remove  or  alter  such  work,  and  specifying  the  grounds  of 
such  requisition : 

(2.)  The  company  either  shall,  within  one  month  after  receipt  of  such  notice, 
remove  or  alter  the  work  in  accordance  with  the  notice,  or  else,  if  they 
do  not  intend  to  remove  or  alter  the  work  in  accordance  with  the 
notice,  shall,  within  one  week  after  receipt  of  the  notice,  deliver  to  the 
person  giving  the  notice  a  counter-notice,  specifying  their  objection  to 
such  removal  or  alteration  : 

(8.)  The  person  giving  the  notice  may  send  copies  of  the  notice  and  counter- 
notice  to  the  Board  of  Trade  : 

(4.)  As  soon  as  may  be  after  receipt  of  such  copies  the  Board  of  Trade  shall 
(unless  the  difference  between  the  person  giving  the  notice  and  the 
company  is  arranged)  make  inquiry  and  examination,  and  hear  and 
determine  the  matter  of  the  notice  and  counter-notice : 

(5.)  Such  owner,  lessee,  or  occupier  shall  be  entitled  to  obtain  a  direction 
from  the  Board  of  Trade  for  the  removal  or  alteration  of  such  work  in 
every  case  where  it  appears  to  the  Board  of  Trade  that  such  Iknd  or 
building  is  prejudicially  affected  by  such  work,  and  that  the  removal 
or  alteration  thereof  may  be  effected  consistently  with  a  due  regard  to 
the  efficient  working  of  the  company's  telegraphs,  such  direction 
nevertheless  to  be  given  on  such  terms  and  conditions,  as  to  the  Board 
of  Trade  seem,  according  to  the  circumstances  of  the  case,  just  and 
expedient,  including,  if  it  seems  expedient,  the  condition  of  the  pay- 
ment by  such  owner,  lessee,  or  occupier  of  any  expense  incurred  by 
the  company  in  or  about  such  removal  or  alteration,  the  amount 
thereof  to  be  determined  in  case  of  difference  by  the  Board  of  Trade  : 

(6.)  Nothing  herein  shall  empower  any  person  to  obtain  the  removal  or 
alteration  of  any  work  contrary  to  the  terms  of  any  grant  or  consent 
in  writing  made  or  given  by  him,  or  by  any  person  through  whom  he 
takes  his  estate  or  interest. 

Restrictions  as  to  Works  affecting  RailwtXys  and  Canals. 

XXXII.  The  company  shall  not  place  any  work  under,  in,  upon,  over,  along, 
or  across  any  railway  or"  canal,  except  with  the  consent  of  the  proprietors  or 
lessees,  or  of  the  directors  or  persons  having  the  control  thereof.  But  this  pro- 
vision shall  not  restrict  the  company  from  placing  any  work  (subject  and  accord- 
ing to  the  other  provisions  of  this  Act)  under,  in,  upon,  over,  along,  or  across 
any  street  or  pubhc  road,  although  such  street  or  public  road  may  cross  or  be 
crossed  by  a  railway  or  canal,  so  that  such  work  do  not  damage  the  railway  or 
canal,  or  interfere  with  the  use,  alteration,  or  improvement  thereof. 

XXXIII.  If  at  any  time  after  the  company  has  placed  any  work  under,  in, 
upon,  over,  along,  or  across  any  canal,  any  person  having  power  to  construct 
docks,  basins,  or  other  works  upon  any  land  adjoining  to  or  near  such  canal  con- 
structs any  dock,  basin,  or  work  on  such  land,  but  is  prevented  by  the  company's 
work  from  forming  a  conmiunication  for  the  convenient  passage  of  vessels  with 
or  without  masts  between  such  dock,  basin,  or  other  work,  and  such  canal,  or  if 
the  business  of  such  dock,  basin,  or  other  work  is  interfered  with  by  reason  or 
in  consequence  of  any  such  work  of  the  company,  then  the  company,  at  the 
request  of  such  person,  and  on  having  reasonable  facihties  afforded  them  by  hiTn 
for  placing  a  telegraph  round  such  dock,  basin,  or  other  work,  under,  in,  upon, 
over,  along,  or  across  land  belonging  to  or  under  his  control,  shall  remove  and 
place  their  work  accordingly.  If  any  dispute  arises  between  the  company  and 
such  person  as  to  the  facilities  to  be  afforded  to  the  company,  or  as  to  the  direc- 
tion in  which  the  telegraph  is  to  be  placed,  it  shall  be  determined  by  the  Board 
of  Trade. 
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Appointment  of  Arbitrator  by  Board  of  Trade. 

XXXIV.  If  in  any  case  where  any  matter  is  hereinbefore  authorized  or 
directed  to  be  determined  by  the  Board  of  Trade  it  appears  to  the  Board  of 
Trade  to  be  expedient,  for  convenience  of  local  investigation  or  for  any  other 
reason,  that  the  matter  should  be  determined  by  an  arbitrator,  the  Board  of 
Trade  may,  notwithstanding  anything  hereinbefore  contained,  and  whether  the 
Boai;d  of  Trade  has  entered  on  the  investigation  or  not,  refer  the  matter  to  some 
competent  and  impartial  person  as  arbitrator ;  and  with  respect  to  the  matter  so 
referred  any  such  arbitrator  shall  have  the  like  authority  and  jurisdiction  as  the 
Board  of  'fi'ade  has  under  this  Act,  and  his  determination  shall  have  the  same 
effect  as  a  determination  of  the  Board  of  Trade  under  this  Act.  The  reasonable 
expenses  and  remuneration  of  the  arbitrator  (to  be  settled  in  case  of  difference 
by  the  Board  of  Trade)  shall  be  paid  by  the  company. 

Restrictions  as  to  WorJcs  affecting  Seashore. 

XXXV.  The  company  shall  not  place  any  work  under,  in,  upon,  over,  along, 
or  across  any  estuary  or  branch  of  the  sea,  or  the  shore  or  bed  of  any  tidal 
water,  except  with  the  consent  of  aU  persona  and  bodies  having  any  right  of 
property,  or  other  right,  or  any  power,  jurisdiction,  or  authority  in,  over,  or 
relating  to  the  same,  which  may  be  affected  or  be  hable  to  be  affected  by  the 
exercise  of  the  powers  of  the  company  (which  consent,  where  her  Majesty  in 
right  of  her  crown  is  interested,  may  be  given  on  behalf  of  her  Majesty  by  the 
Commissioners  for  the  time  being  of  her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  or  one  of  them,  in  writing  signed  by  them  or  him). 

XXXVI.  Before  commencing  the  construction  of  any  such  work  as  last 
aforesaid,  or  of  any  buoy  or  sea-mark  connected  therewith,  except  in  cases  of 
emergency  for  repairs  to  any  work  previously  constructed  or  laid,  and  then  as 
speedily  after  the  commencement  of  such  work  as  may  be,  the  company  shall 
deposit  at  the  ofBce  of  the  Board  of  Trade  a  plan  thereof,  for  the  approval  of  the 
Board  of  Trade.  The  work  shall  not  be  constructed  otherwise  than  in  accord- 
ance with  such  approval.  If  any  work  is  constructed  contrary  to  this  provision, 
the  Board  of  Trade  may,  at  the  expense  of  the  company,  abate  and  remove  it, 
or  any  part  of  it,  and  restore  the  site  thereof  to  its  former  condition. 

XXXVII.  Notwithstanding  anything  in  the  Merchant  Shipping  Act,  1854, 
or  any  Act  amending  the  same,  contained,  the  company  may,  in  or  about  the 
construction,  maintenance,  or  repair  of  any  such  work,  use  on  board  ship  or  else- 
where any  light  or  signal  allowed  by  any  regulation  to  be  made  in  that  behalf 
by  the  Board  of  Trade. 

XXXVni.  If  any  such  work,  buoy,  or  sea-mark  is  abandoned,  or  suifered 
to  fall  into  decay,  the  Board  of  Trade  may,  if  and  as  they  think  fit,  at  the  expense 
of  the  company,  either  repair  and  restore  it  or  any  part  of  it,  or  abate  and  remove 
it  or  any  part  of  it,  and  restore  the  site  thereof  to  its  former  condition. 

XXXIX.  The  Board  of  Trade  may  at  any  time,  at  the  expense  of  the  com- 
pany, cause  to  be  made  a  survey  and  examination  of  any  such  work,  buoy,  or 
sea-mark,  or  of  the  site  thereof. 

XL.  Whenever  the  Board  of  Trade,  under  the  authority  of  this  Act,  does,  in 
relation  to  any  such  work,  any  act  or  thing  which  they  are  by  this  Act  autho- 
rized to  do  at  the  expense  of  the  company,  the  amount  of  such  expense  shall  be 
a  debt  due  to  the  Crown  from  the  company,  and  shall  be  recoverable  as  such, 
with  costs,  or  the  same  may  be  recovered,  with  costs,  as  a  penalty  is  or  may  be 
recoverable  from  the  company. 

General  Obligations  and  Liabilities  of  Company  and  their  Servants. 

XLI.  Every  telegraph  of  the  company  shall  be  open  for  the  messages  of  aU 
persons  alike,  without  favour  or  preference ;  but  this  provision  shall  not  pre- 
judicially affect  the  operation  of  any  lease  or  agreement  authorized  by  this  Act. 

XLI  I.  The  company  shall  be  answerable  for  all  accidents,  damages,  and 
injuries  happening  through  the  act  or  default  of  the  company  or  of  any  person 
in  their  employment  by  reason  or  in  consequence  of  any  of  the  company's  works, 
and  shall  save  harmless  all  bodies  having  the  control  of  streets  or  public  roads, 
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for  all  dam- 
ages. 
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On  refusal  or 


collectively  and  individually,  and  their  officers  and  servants,  from  aU  damages 
and  costs  in  respect  of  such,  accidents  and  injuries. 

XLIII.  The  company  shall  not  sell,  transfer,  or  lease  their  undertaMng  or 
works,  or  any  part  thereof,  to  any  other  company  or  to  any  body  or  person, 
except  with  the  consent  of  the  Board  of  Trade  previously  obtained  for  such  sale, 
transfer,  or  lease  ;  but  this  provision  shall  not,  as  far  as  it  relates  to  leases,  apply 
to  the  Universal  Private  Telegraph  Company,  constituted  by  the  special  Act  of 
1861  in  the  schedule  to  this  Act  mentioned,  and  shall  not  restrict  the  granting 
of  any  lease  by  any  company  in  pursuance  of  any  agreement  in  that  behalf  made 
before  the  twelfth  day  of  February  one  thousand  eight  hundred  and  sixty-three, 
and  shall  not  restrict  the  maldng  or  carrying  into  effect  by  any  company  of  any 
arrangement  with  any  person  for  providing  any  work  for  his  private  use  only. 

XLI V.  The  company,  before  exercising  any  power  for  the  construction  of  works 
or  the  opening  or  breakiug  up  of  streets  or  pubhc  roads  in  any  one  of  the  three 
parts  of  the  United  Kingdom,  shall  give  to  the  Eegistrar  of  Joint-stock  Com- 
panies acting  for  that  part  of  the  United  Kingdom  under  the  Companies  Act, 
1862,  notice  of  the  situation  of  some  office  where  notices  may  be  served,  on  the 
company  within  that  part  of  the  United  Kingdom  ;  and  the  company  shall  from 
time  to  time  give  to  such  registrar  notice  of  any  change  in  the  situation  of  such 
office :  Every  such  notice  shall  be  recorded  by  the  registrar,  and  the  record 
thereof  may  be  inspected  from  time  to  time  by  any  person  :  The  dehvery  at  the 
office  of  which  notice  is  so  given  of  any  notice,  writ,  summons,  or  other  docu- 
ment addressed  to  the  company  shall,  for  the  purposes  of  this  Act  and  all  other 
purposes,  be  deemed  good  service  on  the  company  •  The  company  shall,  on  giv- 
ing each  notice  to  the  registrar  under  the  present  section,  pay  such  fee  as  is 
payable  under  the  last-mentioned  Act  on  registration  of  any  document  by  that 
Act  required  or  authorized  to  be  registered,  other  than  a  memorandum  of  asso- 
ciation ;  and  every  person  inspecting  the  record  of  such  notice  with  the  registrar 
shall  pay  such  fee  as  is  for  the  time  being  payable  under  the  last-mentioned  Act 
for  inspection  of  documents  kept  by  the  registrar  under  that  Act.  _ 

XLV.  If  any  person  in  the  employment  of  the  company — ■ 

WflfuUy  or  negligently  omits  or  delays  to  transmit  or  deUver  any  message ; 

Or  by  any  vidlful  or  negUgent  act  or  omission  prevents  or  delays  the  trans- 
mission or  delivery  of  any  message ; 

Or  improperly  divulges  to  any  person  the  purport  of  any  message, — 
He  shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

XL VI.  Nothing  in  this  Act,  and  nothing  in  any  future  special  Act,  except 
so  far  as  express  provision  to  the  contrary  hereof  may  be  thereby  made,  shall 
reheve  the  company  from  being  subject  to  any  restrictions,  regulations,  or  pro- 
visions which  may  hereafter  be  made  by  Act  of  Parliament  respecting  telegraphs 
or  telegraph  companies  or  their  charges. 

Saving  as  to  Restrictions  on  and  Duties  of  existing  Companies. 

XL VII.  Nothing  in  this  Act  shall  affect  any  of  the  enactments  specified  in 
the  schedule  to' this  Act. 

Powers  of  her  Majesty's  Government  over  Company. 

XL VIII.  If  one  of  her  Majesty's  Principal  Secretaries  of  State,  or  the  Board 
of  Trade,  or  other  department  of  her  Majesty's  Government,  requires  the  com- 
pany to  transmit  any  message  on  her  Majesty's  service,  such  message  shall 
(notwithstanding  anything  hereinbefore  contained)  have  priority  over  all  other 
messages ;  and  the  company  shall  as  soon  as  reasonably  may  be  transmit  the 
same,  and  shall,  until  transmission  thereof,  suspend  the  transmission  of  all  other 
messages. 

XLIX.  On  the  request  of  the  Board  of  Trade,  the  company  shall  from  time 
to  time  place  and  shall  maintain  such  a  telegraph  as  the  Board  of  Trade  appoints, 
to  be  for  the  exclusive  use  of  her  Majesty,  and  to  be  apphed  to  such  purposes, 
whether  for  the  immediate  service  of  her  Majesty,  or  otherwise,  as  her  Majesty 
thinks  fit. 

L.  If  the  company  refuses  or  neglects  to  place  a  telegraph  in  accordance  with 
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such  request,  the  Board  of  Trade  may  cause  such  a  telegraph  to  be  placed  in 
connection  with  any  of  the  company's  works,  by  such  persons  and  in  such 
manner  as  the  Board  of  Trade  thioks  fit,  and  for  that  purpose  shall  have  and 
may  exercise  all  the  powers  under  this  Act  or  otherwise  vested  in  the  company  ; 
subject,  nevertheless,  to  the  restrictions  and  provisions  under  this  Act  or  other- 
wise applicable  to  the  company,  and  without  prejudice  to  the  exercise  by  the 
company  of  the  powers  under  this  Act  or  otherwise  vested  in  them. 

LI.  Where  the  company  places  a  telegraph,  in  pursuance  of  such  request  of 
the  Board  of  Trade,  the  Commissioners  of  her  Majesty's  Treasury  shall  pay  to 
the  company,  as  remuneration  for  the  same,  out  of  money  to  be  provided  by 
Parliament  for  the  purpose,  such  sum,  annual  or  in  gross,  or  both,  as  may  be 
settled  between  the  Board  of  Trade  and  the  company  by  agreement,  or,  in  case 
of  difference,  by  arbitration,  such  arbitration  to  be  conducted  as  follows  : 

(1.)  The  Board  of  Trade  and  the  company  shall  each,  within  fourteen  days 
after  the  delivery  by  one  to  the  other  of  a  demand  in  writing  for  an 
arbitration,  nominate  an  arbitrator  : 
(2.)  The  two  arbitrators  nominated  shall,  before  entering  on  the  arbitration,. 

nominate  an  umpire : 
(8.)  If  either  party  or  arbitrator  makes  defaiilt  in  nominating  an  arbitrator 
or  umpire  within  fourteen  days  after  receiving  from  the  other  a  de- 
mand in  writing  for  such  nomination,  the  Lord  Chief  Justice  of  her 
Majesty's  Court  of  Common  Pleas  at  Westminster  may,  on  the  request 
of  the  Board  of  Trade,  or  of  the  company,  by  writing  imder  his  hand, 
nominate  an  arbitrator  or  umpire  : 
(4.)  The  arbitrators  shall  make  their  award  withm  twenty-eight  days  after 
their  nomination,  otherwise  the  matter  shall  be  left  to  be  determined 
by  the  umpire : 
(5.)  The  umpire  shall  make  his  award  within  twenty-eight  days  after  notice 
from  the  arbitrators  or  one  of  them  that  the  matter  is  left  to  be  de- 
termined by  him ;  or  on  default,  a  new  umpire  shall  be  appointed  as 
nearly  as  may  be  in  manner  aforesaid,  who  shall  make  his  award  within 
the  like  time,  or  on  default  be  superseded  ;  and  so  toties  quoties  : 
The  award  of  the  arbitrators  or  umpires  shall  be  final  and  concliisive  as  between 
the  Board  of  Trade  and  the  company. 

LII.  Where,  in  the  opinion  of  one  of  her  Majesty's  Principal  Secretaries  ,of 
State,  an  emergency  has  arisen  in  winch  it  is  expedient  for  the  public  service 
that  her  Majesty's  Government  should  have  control  over  the  transmission  of 
messages  by  the  company's  telegraphs,  the  Secretary  of  State,  by  warrant  under 
his  hand,  may  direct  and  cause  the  company  s  works,  or  any  part  thereof,  to  be 
taken  possession  of  in  the  name  and  on  behalf  of  her  Majesty,  and  to  be  used  for 
her  Majesty's  service,  and,  subject  thereto,  for  such  ordinary  service  as  may  seem 
fit ;  or  may  direct  and  authorize  such  persons  as  he  thiiiks  fit  to  assume  the 
control  of  the  transmission  of  messages  by  the  company's  telegraphs,  either 
whoUy  or  partly,  and  in  such  manner  as  he  directs.  Any  such  warrant  shall  not 
have  effect  for  a  longer  time  than  one  week  from  the  issuing  thereof  ;  but  the 
Secretary  of  State  may  issue  successive  warrants  from  week  to  week  as  long  as, 
in  his  opinion,  such  emergency  continues.  The  Commissioners  of  her  Majesty's 
Treasury  shall  pay  to  the  company,  as  compensation  for  any  loss  of  profit  sus- 
tained by  the  company  by  reason  of  the  exercise  by  the  Secretary  of  State  of  any 
of  the  powers  of  the  present  section,  out  of  money  to  be  provided  by  Parha- 
ment  for  the  purpose,  such  sum  as  may  be  settled  between  the  Secretary  of 
State  and  the  company  by  agreement,  or,  in  case  of  difference,  by  arbitration, — 
such  arbitration  to  be  conducted  in  manner  provided  in  the  last  foregoing  section, 
the  Secretary  of  State  being  only  substituted  for  the  Board  of  Trade. 

LIII.  Where  it  appears  to  the  Board  of  Trade  that  any  provision  of  this  Act 
has  not  been  complied  with  on  the  part  of  the  company,  and  that  it  would  be 
.for  the  public  advantage  that  comphance  therewith  should  be  enforced,  the 
Board  of  Trade  may  certify  accordingly  to  her  Majesty's  Attorney-General  for 
England  or  for  Ireland,  or'to  the  Lord  Advocate  for  Scotland,  as  the  case  may 
require  ;  and  thereupon  the  Attorney-General  or  Lord  Advocate  may,  by  such 
civil  or  criminal  proceeding  as  the  case  may  require,  enforce  compliance  with 
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such  provision,  by  the  recovery  of  penalties,  or  otherwise  according  to  law.  But 
no  such  certificate  shall  be  made  by  the  Board  of  Trade  until  the  expiration  of 
twenty-one  days  after  they  have  given  notice  to  the  company  of  their  intention 
to  make  the  same.  This  provision  shall  be  deemed  to  be  cumulative,  and  to  be 
without  prejudice  to  any  other  remedy  or  process  against  the  company  on  the 
part  of  her  Majesty  or  of  any  person  or  body. 

SCHEDULE. 

Enactments  in  Special  Acts  of  existing  Companies  which  are  not  to  he  affected 

hy  this  Act. 


Session  and 
Chapter  of  Act. 


16  &  17  Vict.  c.  159, 

16  &  17  Vict.  c.  203, 
24  &  25  Vict.  c.  61, 

24  &  25  Vict.  c.  92, 


25  &  26  Vict.  c.  131, 


Short  Title  of  Act. 


The  British  Electric 
Telegraph  Company's 
Act,  1853. 

The  Electric  Telegraph 
Company'sAct,  1853. 

The  Universal  Private 
TelegraphCompany's 
Act,  1861. 

BoueUi's  Electric  Tele- 
graph Act,  1861. 


United  Kingdom  Elec- 
tric Telegraph  Act, 
1862. 


Enactments  to  which  Saving 
extends. 


Section   forty-three  (relating 
works  affecting  the  Thames). 


to 


Section  fifty -six  (relating  to  works 
affecting  the  Thames). 

Section  twenty-seven  (relating  to 
works  affecting  the  Mersey  Dock 
Estate). 

Sections  twenty-five,  twenty-six, 
twenty-seven  (relating  to  works 
affecting  the  Thames),  and  thirty- 
eight  and  thirty-nine  (relating  to 
works  affecting  the  Mersey,  and 
to  the  Mersey  and  IrweU  Naviga- 
tion). 

Sections  fifty -three,  fifty -four, 
fifty-five  (relating  to  works  af- 
fecting the  Thames),  fifty-seven, 
fifty- eight  (relating  to  works 
affecting  the  Mersey,  and  to  the 
Mersey  and  IrweU  Navigation), 
seventy-four  (relating  to  a  sale, 
transfer,  or  lease),  and  seventy- 
six  (rel  atin  g  to  works  in  Scotland) 


Short  title. 
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27  Vict.  C.  19. — An  Act  to  enable  Joint-stock  Companies  carrying  on  Business  in 
Foreign  Countries  to  have  Official  Seals  to  be  used  in  such  Countries. —  [ISth 
May  1864.] 

Whereas  there  have  been  and  may  be  established  in  the  United  Kingdom  com- 
panies whose  business  is  to  be  carried  on  in  countries  not  situate  in  the  United 
Kingdom,  and  it  is  convenient  and  desirable  that  investments  may  be  made, 
and  mortgages,  conveyances,  and  leases  taken,  and  contracts  and  engagements 
entered  into,  on  behalif  of  the  company,  in  such  countries,  in  the  name  of  the 
company :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

I.  This  Act  may  be  cited  for  all  purposes  as  '  The  Companies  Seals  Act, 
1864.' 

II.  Any  company,  under  '  The  Companies  Act,  1862,'  whose  objects  require 
or  comprise  the  transaction  of  business,  as  hereinbefore  mentioned,  in  foreign 
countries,  may  cause  to  be  prepared  an  official  seal  for  and  to  be  used  in  any 
place,  district,  or  territory  situate  out  of  the  United  Kingdom  in  which  the 
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business  of  tlie  company  shall  be  carried  on,  and  every  such  official  seal  may 
and  shall  be  a  fac-simile  of  or  as  nearly  as  practicable  a  fac-simile  of  the  common 
seal  of  the  company,  with  the  exception  that  on  the  face  thereof  shall  be 
inscribed  the  name  of  each  and  every  place,  district,  or  territory  in  and  for 
which  it  is  to  be  used :  Provided  that  it  shall  be  lawful  for  any  such  company  as 
aforesaid  from  time  to  time  to  break  up  and  renew  any  official  seal  or  seals,  and 
to  vary  the  limits  within  which  it  is  intended  to  be  used. 

III.  Every  company  having  or  using  any  such  official  seal  as  is  authorized  by 
this  Act  may  from  time  to  time,  by  any  instrument  or  instruments  in  writing 
under  the  common  seal  of  the  company,  empower  any  agent  or  agents  specially 
appointed  for  the  purpose,  or  any  local  agent,  board,  committee,  manager,  or 
commissioner  appointed  under  the  provisions  of  the  articles  of  association  of  such 
company,  in  any  place,  district,  or  territory  situate  out  of  the  United  Kingdom 
where  the  business  of  the  company  shall  for  the  time  being  be  carried  on,  to  affix 
such  official  seal  to  any  deed,  contract,  or  other  instrument  to  which  the  com- 
pany is  or  shall  be  made  a  party  in  such  place,  district,  or  territory,  and  no  other 
order  of  the  company  or  the  board  of  directors  thereof  shall  be  necessary  to 
authorize  any  such  seal  to  be  affixed  to  any  deed,  contract,  or  other  instrument. 

IV.  Every  power  granted  under  the  last  preceding  section  shall,  as  between 
the  company,  their  successors  and  assigns,  on  the  one  hand,  and  the  person  or 
persons  dealing  with  the  agent  or  agents,  board,  committee,  manager,  or  com- 
missioner named  in  the  instrument  conferring  the  power,  and  aU  parties  claiming 
through  or  under  such  person  or  persons,  on  the  other  hand,  continue  in  force 
during  the  period,  if  any,  mentioned  in  the  instrument  conferring  the  power,  or 
if  no  power  be  there  mentioned  then  until  notice  of  the  revocation  or  determi- 
nation of  the  power  shall  have  been  given  to  such  person  or  persons  as  aforesaid. 

V.  Whenever  any  such  official  seal  as  aforesaid  shall  be  affixed  to  any  docu- 
ment, the  person  aifixing  the  same  shall, -by  writing  under  his  hand,  and  written 
on  the  document  to  which  the  seal  may  have  been  affixed,  certify  the  date  when 
and  the  place  where  the  same  was  affixed ;  and  any  document  to  which  any 
such  seal  shall  have  been  duly  affixed  within  the  district  or  territory  or  place  the 
name  whereof  is  inscribed  on  such  seal  shall  bind  the  company  in  the  same  way 
and  to  the  same  extent  and  have  the  same  force  and  effect  as  if  it  had  been  duly 
sealed  with  the  common  seal  of  the  company. 

VI.  The  powers  given  by  this  Act  shall  be  exercised  by  such  companies  only 
as  are  or  shall  be  expressly  authorized  to  exercise  the  same  by  their  articles  of 
association,  or  a  special  resolution  passed  according  to  the  provisions  of  '  The 
Companies  Act,  1862,'  and  shall  be  exercised  by  such  companies  subject  to  any 
directions  or  restrictions  in  their  articles  of  association  or  the  special  resolutions 
contained. 

VII.  Nothing  in  this  Act  contained  shall  operate  to  repeal  the  provisions  of 
the  fifty-fifth  section  of  '  The  Companies  Act,  1862,'  but  such  section  shall  con- 
tinue in  force,  and  all  acts  done  or  to  be  done  thereunder  shall  be  as  valid  and 
effectual  as  if  this  Act  had  not  been  passed. 


Power  to 
companies  to 
appoint  agents 
abroad  to  afBx 


As  to  the 
duration  of 
powers  granted 
under  sec.  3  of 
this  Act. 


Person  afSxing 
seal  to  docu- 
ment to  certify 
the  date  when 
so  affixed. 


Companies  not 
to  exercise 
powers  of  Act 
unless  autho- 
rized. 


Sec.  56  of 
25  &  26  Vict, 
c.  89  not 
repealed. 


27  AND  28  Vict.  C.  120. — An  Act  to  facilitate  in  certain  Cases  tTie  obtaining  of 
further  Powers  by  Railway  Companies. — [29<7i  July  1864.] 

Whereas  it  is  expedient  that  in  certain  cases  railway  companies  be  enabled  to 
obtain  further  powers  on  complying  with  the  conditions  of  a  general  Act  of 
Parliament,  without  being  obliged  to  procure  in  each  case  a  special  Act : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary. 

I.  This  Act  may  be  cited  as  '  The  Railway  Companies  Powers  Act,  1864.'        Short  title. 

II.  In  this  Act — 

The  term  '  railway'  includes  works  connected  with  or  for  the  purposes  of  a  Interpretation 
railway,  and  also  a  railway  authorized  to  be  but  not  actually  constructed ;   of  terms. 
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Act  to  apply  in 
cases  therein 
named. 


As  to  appli- 
cation for 
certificate  by 
■  company  to 
Board  of  Trade. 


Said  Board 
to  inquire  if 
requirements 
liave  been 
complied  with ; 

and  to  consider 
all  represen- 
tations and 
objections. 

On  railway  or 
canal  company 
affected  giving 
,  notice  of  oppo- 
sition proceed- 
ings before 
Board  of  Trade 
to  cease. 


The  term  '  railway  bill'  means  a  bill  pending  in  or  intended  to  be  introduced 
into  either  House  of  Parliament,  having  for  its  object  or  one  of  its  objects 
to  authorize  the  making  of  a  railway : 

The  term  '  the  Companies  Clauses  Acts'  means,  so  far  as  the  enactment  in 
which  that  term  is  used  relates  to  England  or  Ireland,  or  to  a  certificate 
to  be  operative  in  England  or  Ireland,  The  Companies  Clauses  Consolida- 
■tion  Act,  1845 ;  and,  so  far  as  the  same  relates  to  Scotland,  or  to  a  certi- 
ficate to  be  operative  in  Scotland,  The  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845  ;  together  with  in  each  case  The  Companies  Clauses 
Act,  1868 : 

The  term  '  the  Board  of  Trade'  means  the  Lords  of  the  Committee  for  the 
time  being  of  her  Majesty's  Privy  Council  appointed  for  the  consideration 
of  matters  relating  to  trade  and  foreign  plantations. 

Description  of  Cases  within  this  Act. 

III.  This  Act  shall  take  effect  and  apply  in  each  of  the  cases  foHowing; 
namely, 

(1.)  Wlere  a  railway  company  are  desirous  that  authority  should  be  given  to 
themselves  and  some  other  railway  company  or  companies  to  enter  into 
an  agreement  with  respect  to  all  or  any  of  the  matters  following; 
namely, 

The  maintenance  and  management  of  the  railways  of  the  companies 
respectively,  or  of  any  one  or  more  of  them,  or  of  any  part 
thereof  respectively ; 
The  use  and  working  of  the  railways  or  railway,  or  of  any  part 

thereof,  and  the  conveyance  of  traffic  thereon ; 

The  fixing,    coUectiag,   and  apportionment  of    the    toUs,    rates, 

charges,  receipts,  and  revenues  levied,  taken,  or  arising  in  respect 

of  traffic ; 

The  joint  ownership,   maintenance,  management,   and  use  of  a 

station  or  other  work ;  or  the  separate  ownership,  maintenance, 

management,  and  use  of  several  parts  of  a  station  or  other  work : 

(2.)  Where  a  railway  company  are  desirous  of  obtaining  an  extension  of  the 

time  limited  for  the  sale  by  them  of  superfluous  lands : 
(3.)  Where  a  railway  company  incorporated  by  special  Act  or  by  certificate 
ixnder  The  Railways  Construction  Facilities  Act,  1864,  are  desirous  of 
obtaining  authority  to  raise  additional  capital. 

Application  for  Certificate. 

IV.  In  any  such  case  the  company,  if  desirous  to  obtain  a  certificate  imder 
this  Act,  shall  proceed  as  follows ;  namely, 

(1.)  They  shall  apply  to  the  Board  of  Trade  for  a  certificate  under  this  Act : 
(2.)  They  shall  lodge  at  the  Office  of  the  Board  of  Trade  a  draft  of  the  cer- 
tificate as  proposed  by  them  : 
(3.)  They  shaE  publish  notice  of  the  application  according  to  the  general 
rules  under  this  Act. 

V.  As  soon  as  conveniently  may  be  after  the  time  for  completion  of  the 
required  notice,  the  Board  of  Trade" shall  proceed  to  inquire  whether  the  company 
have  complied  with  the  requirements  of  the  general  rides  respecting  notice. 

VI.  The  Board  of  Trade,  before  settling  a  draft  of  a  certificate,  shall  take  into 
consideration  any  representation  made  to  them,  and  shall  duly  inquire  into  the 
merits  of  any  objection  brought  before  them,  respecting  the  apphcation. 

Opposition  of  Raihoay  or  Canal  Company  to  Application. 

VII.  If  in  any  case  any  railway  or  canal  company  desire  to  be  heard  by 
counsel,  agents,  and  witnesses  against  the  apphcation  of  the  promoters,  and 
(within  such  time  as  is  prescribed  by  general  rules  under  this  Act)  lodge  at  the 
office  of  the  Board  of  Trade  a  notice  in  writing  to  that  effect  (hereinafter  re- 
ferred to  as  a  notice  of  opposition)  in  the  form  set  forth  in  the  schedule  to  this 
Act  (with  such  variations  as  circumstances  require),  in  that  case  the  Board  of 
Trade,  if  the  railway  or  canal  company  lodging  the  notice  would  be  affected  in 
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any  way  by  the  proposed  certificate,  shall  not  proceed  on  the  application  of  the 
promoters. 

VIII.  Where  the  Board  of  Trade  do  not  proceed  on  the  application  they  Further  pro- 
shall,  not  later  in  any  year  than  the  fifteenth  day  of  February,  if  Parhament  is  oeedings  to  be 
then  sitting,  and  if  not,  then  within  seven  days  after  the  next  meeting  of  Parlia-   ^'^  Parliament, 
ment,  lay  before  both  Houses  of  Parliament  a  copy  of  the  draft  certificate  lodged 
by  tlie  promoters  and  of  the  notice  of  opposition  ;  and  the  promoters  shall  be  at 
liberty  to  seek  by  way  of  bill  in  the  same  session,  in  such  manner  and  on  such 
conditions  as  the  Houses  of  Parhament  respectively  by  standing  order  or  other- 
wise from  time  to  time  direct,  such  powers  as  were  sought  by  them  by  way  of 
certificate. 


Settlement  of  Draft  Certificate. 

IX.  Where  the  Board  of  Trade  proceed  on  the  application,  then,  on  being 
satisfied  that  the  company  have  complied  with  the  requirements  of  the  -general 
rules  respecting  notice,  they  may,  i£  they  think  fit,  settle  a  draft  of  a  certificate, 
certifying  to  the  eifect  following  ;  namely. 

In  the  first-mentioned  case,  that  the  companies  in  the  certificate  specified 
are  authorized  to  agree  among  therpselves  with  respect  to  all  or  any  of 
the  matters  aforesaid  in  the  certificate  specified  ; 

In  the  secondly-mentioned  case,  that  the  time  hmited  for  the  sale  by  the 
company  of  superfluous  lands  is  extended  as  in  the  certificate  specified  ; 

In  the  thirdly-mentioned  case,  that  the  company  are  authorized  to  raise,  as 
capital,  for  the  purposes  of  the  certificate,  such  additional  sum  of  money 
as  therein  limited,  by  the  issue  of  new  shares  or  new  stock,  either  ordi- 
nary or  preference,  or  partly  ordinary  and  partly  preference,  or  partly  in 
that  mode  and  partly  by  borrowing  on  mortgage,  at  the  option  of  the 
company,  or  as  may  be  prescribed  in  the  certificate,  and  with  power  to 
create  and  issue  debenture  stock. 

X.  The  Board  of  Trade  may  (subject  to  the  pi;ovisions  of  this  Act,  and 
having  regard  to  the  provisions  of  any  special  Act  relating  to  any  company 
empowered  by  a  certificate)  insert  in  the  certificate  such  provisions  as  they, 
according  to  the  circumstances  of  the  case,  deem  necessary  or  proper  for  better 
effectuating  the  purposes  of  the  certificate,  and  the  same  shall  be  deemed  to  all 
intents  part  of  the  certificate. 

XL  The  certificate  may  be  in  the  form  set  forth  in  the  Schedule  to  this  Act, 
with  such  provisions  as  aforesaid. 

Submission  of  Draft  Certificate  to  Houses  of  Parliament. 

XII.  The  Board  of  Trade  shall  lay  the  draft  certificate  settled  by  them 
before  both  Houses  of  Parhamfent  within  seven  days  after  the  same  is  settled,  if 
Parliament  is  then  sitting,  or  if  not,  then  within  seven  days  after  the  next  meet- 
ing of  Parliament,  but  not  later  in  any  year  than  the  first  day  of  June. 

XIII.  On  the  draft  certificate  being  settled  the  promoters  shall  give  notice 
thereof  according  to  general  rules  under  this  Act. 

XrV.  If  either  House  of  Parhament  within  six  weeks  after  the  draft  of  a 
certificate  settled  by  the  Board  of  Trade  is  laid  before  that  House  resolves  that 
the  certificate  ought  not  to  be  made,  the  same  shall  not  be  further  proceeded 
with. 

Issue  and  Publication  of  Certificate. 

XV.  If  neither  House  of  Parliament  within  the  period  aforesaid  thinks  fit  to 
resolve  that  the  certificate  ought  not  to  be  made,  then  as  soon  as  the  period  of 
six  weeks  after  the  laying  of  the  draft  certificate  before  both  Houses  of  Parlia- 
ment has  expired  the  Board  of  Trade  may  make  and  issue  a  certificate  in  con- 
formity with  such  draft. 

XVI.  The  certificate  shall  be  pubhshed  as  follows  ;  namely. 

Where  one  company  only  is  thereby  empowered,  then  in  the  London,  Edin- 
burgh, or  Dublin  Gazette,  according  as  the  head  office  of  the  company  is 
situate  in  England,  Scotland,  or  Ireland : 

4  C 


Power  to 
Board  of  Trade 
to  settle  certifi- 
cate according 
to  nature  of 
application  as 
herein  named. 


Insertion  of 
conditions  in 
certificate. 


Form  of* 
certificate. 


Draft  certifi- 
cate to  be  laid 
before  Houses 
of  Parliament. 

Notice  thereof 
to  be  given. 
If  either  House 
resolve  that 
certificate 
ought  not  to  be 
made,  it  shall 
not  be  pro- 
ceeded with. 

If  neither 
House  resolve 
that  certificate 
ought  not  to  be 
made.  Board 
of  Trade  may 
issue  the  same. 

Pubhcatiou  of 
certificate  in 
Gazette. 
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27  AND  28  VICT.  c.  120. 


Operation  of 
certificate  as 
special  Act. 


Judicial  notice 
of  certificate. 

Interpretation 
of  certificate. 

Parts  of  26  & 
27  Vict.  c. 
92  and  118 
incorporated. 

Rule  as  to 
short  distances. 


Eestrietion 
as  to  issue  of 
shares. 


Eestrictions 
on  company 
as  to  borrow- 
ing, etc. 


AYhere  two  or  more  companies  "are  thereby  empowered,  then  in  one  or 
more  of  the  Gazettes,  according  as  the  several  head  of&ces  of  the  com- 
panies respectively  are  situate  in  England,  Scotland,  and  Ireland  respec- 
tively. 

Effect  of  Certificate. 

XVII.  As  from  the  time  (not  being  prior  to  such  publication)  in  the  certifi- 
cate prescribed,  and  if  none  is  prescribed  then  as  from  the  time  of  such  publi- 
cation, the  certificate  shall  have  the  same  force  and  operation,  and  shall  be  as 
absolutely  valid  and  conclusive  to  all  intents,  as  if  the  contents  thereof  (taken 
in  conjunction  with  this  Act)  had  been  expressly  enacted  by  Parliament ;  and 
the  vaKdity  of  the  certificate  shaU  not  be  impeached  on  account  of  any  alleged 
informahty  in  any  court  or  elsewhere. 

XVIII.  The  certificate  shall  be  judicially  noticed  without  being  specially 
pleaded. 

XIX.  Terms  used  in  the  certificate  shall  have  the  same  meanings  as  they 
have  when  used  in  this  Act. 

XX.  There  shall  be  iucorporated  with  the  certificate  (which  shall  for  this 
purpose  be  deemed  the  special  Act) — 

In  the  first-mentioned  case,  Parflll.  of  the  Railways  Clauses  Act,  1868  ; 
In  the  thirdly-mentioned  case,  the  Companies  Clauses  Acts. 

XXI.  In  the  first-mentioned  case,  during  the  continuance  of  any  agreement 
for  the  joint  working  of  any  two  railways,  in  the  calculation  of  toUs  and  charges 
for  short  distances  in  respect  of  traffic  conveyed  on  both  railways,  the  distances 
traversed  shaU  be  reckoned  continuously  on  such  railways  as  if  they  were  one 
railway. 

XXII.  It  shall  not  be  lawful  for  any  company  empowered  by  a  certificate 
under  this  Act  to  issue  any  share  created  under  the  authority  of  the  certificate, 
nor  shall  any  such  share  vest  in  the  person  accepting  the  same,  unless  and  until 
a  sum  not  being,  less  than  one-fifth  part  of  the  amount  of  such  share  is  paid  up 
in  respect  thereof. 

XXIII.  In  the  thirdly-mentioned  case  the  company,  whether  incorporated 
by  special  Act  or  by  certificate,  shall  be  subject  to  the  following  restrictions  ; 
namely, 

(1.)  They  shall  not  exercise  any  power  of  borrowing  money  under  the  certir 
ficate  until  the  whole  of  the  share  capital  authorized  by  the  certificate 
is  subscribed  for  or  taken,  and  until  one-half  thereof  is  actually  paid 
up,  and  until  they,  prove  to  the  Justice  who  is  to  certify  under  section 
40  of  the  Companies  Clauses  Consolidation  Act,  184:5,  or  (in  Scotland) 
to  the  Sheriff  who  is  to  certify  under  section  42  of  the  Companies 
Clauses  Consolidation  (Scotland)  Act,  1845,  as  the  case  may  be, 
before  he  so  certifies,  that  shares  for  the  whole  of  the  capital  are 
issued  and  accepted,  and  that  not  less  than  one-fifth  part  of  the 
amount  of  each  separate  share  has  been  paid  up  on  account  thereof 
before  or  at  the  time  of  the  issue  or  acceptance  thereof,  and  that  all 
such  shares  are  taken  in  good  faith,  and  are  held  by  the  subscribers  or 
their  assigns,  those  subscribers  or  their  assigns  being  legally  liable  for 
the  same  (of  which  matters  the  certificate  of  the  Justice  or  Sheriff 
shall  be  suiBcient  evidence)  : 

(2.)  They  shall  not  borrow  a  larger  sum  in  the  whole  than  one-third  of  the 
amoimt  of  the  share  capital  authorized  by  the  certificate  : 

(3.)  They  shall  not,  out  of  money  raised  under  the  certificate  by  calls  or 
borrowing,  pay  interest  or  dividend  to  a  shareholder  on  the  amount 
of  calls  made  on  his  shares,  whether  created  under  the  certificate  or 
xitherwise  (but  this  provision  shall  not  prevent  them  paying  to  a 
shareholder  under  the  certificate  such  interest  on  money  advanced 
by  hun  beyond  the  amount  of  calls  actually  made  as  is  allowed  by  the 
Companies  Clauses  Acts)  : 

(4.)  They  shall  not,  out  of  money  so  raised,  pay  or  deposit  any  money  that 
may  be  required  to  be  paid  or  deposited  in  relation  to  any  application 
to  Parliament  or  the  Board  of  Trade : 
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(5.)  They  shall  apply  every  part  of  the  money  so  raised  only  for  the  purposes 
for  which  it  is  by  the  certificate  authorized  to  be  applied. 

Miscellaneous. 

XXrV.  Nothing  in  this  Act  shall  make  it  obhgatory  on  the  Board  of  Trade 
to  settle  a  draft  of  a  certificate  in  any  case  if  it  appears  to  the  Board  of  Trade 
for  any  reason  that  the  application  for  a  certificate  should  not  be  comphed 
with. 

XXV.  Nothing  in  the  certificate  shall  exempt  any  railway  to  which  it  relates, 
or  the  company  to  whom  that  railway  belongs,  from  the  provisions  of  any 
general  Act  of  Parliament  relating  to  railways,  or  to  the  better  audit  of  the 
accounts  of  railway  companies,  passed  before  or  after  the  issuing  of  the  certifi- 
cate, or  from  any  revision  and  alteration,  under  the  authority  of  ParUament,  of 
the  maximum  toUs  and  charges  allowed  to  be  taken  in  respect  of  that  railway. 

XXVI.  A  certificate  may  be  made  under  this  Act  and  the  Railways  Con- 
struction Facilities  Act,  1864,  jointly,  and  in  any  such  case  the  forms  of  certificate 
given  in  this  Act  and  the  said  Act  may  be  adapted  to  the  circumstances  of  the 
case. 

XXVII.  Where,  in  case  the  company  were  proceeding  by  a  railway  bfll 
instead  of  imder  this  Act,  the  approval  of  the  bill  in  any  manner  by  the  members 
of  the  company  would  be  required  under  the  standing  orders  of  either  House  of 
Parliament  for  the  time  being  in  force,  the  Board  of  Trade  shall  not  issue  a 
certificate  without  being  satisfied  that  the  members  of  the  company  have  in  like 
manner  approved  of  the  application  to  the  Board  of  Trade. 

XXVIII.  Subject  and  according  to  the  restrictions  and  provisions  of  this  Act, 
the  Board  of  Trade,  on  the  application  of  the  company,  may  from  time  to  time 
amend,  extend,  or  vary  by  certificate  any  certificate  issued  under  this  Act,  and 
may  by  certificate  revoke  a  previous  certificate  issued  under  this  Act. 

XXIX.  If  in  any  case  it  is  made  to  appear  to  the  Board  of  Trade  that  any 
error  has  been  committed  in  a  certificate  or  in  relation  thereto,  the  Board  of 
Trade  may,  subject  and  according  to  the  restrictions  and  provisions  of  this  Act, 
on  the  application  of  the  company,  body,  or  person  affected  by  the  error,  and  on 
notice  to  the  company  or  companies  empowered  by  the  certificate,  correct  the 
error  by  a  further  certificate. 

XXX.  A  copy  of  the  London  or  Edinburgh  or  Dublin  Gazette  containing  a 
certificate  or  a  copy  of  a  certificate,  purporting  to  be  printed  by  the  printers  of 
the  London,  Edinburgh,  or  Dublin  Gazette,  shall  be  conclusive  evidence  of  the 
certificate  and  of  the  due  pubhcation  thereof,  without  any  proof  of  the  Gazette 
or  without  any  proof  of  the  copy  having  been  in  fact  so  printed,  as  the  case 
may  be. 

XXXI.  Every  company  empowered  by  a  certificate  shall  at  all  times  keep 
at  their  head  office  copies  of  the  certificate  printed  by  the  printers  of  the  Gazette 
or  one  of  the  Gazettes  in  which  the  same  was  published  in  such  form  as  general 
rules  direct,  to  be  sold  to  all  persons  desiring  to  buy  the  same  at  a  price  not 
exceeding  one  shilling  for  each  copy. 

If  any  company  fail  to  comply  with  this  -provision  they  shall  be  Uable  to  a 
penalty  not  exceeding  twenty  pounds,  and  to  a  further  penalty  not  exceeding 
flvS  pounds  for  every  day  during  which  such  failure  continues  after  the  first 
penalty  is  incurred. 

XXXII.  The  provisions  of  this  Act  relative  to  the  first-mentioned  case  and 
to  the  secondly-mentioned  case  respectively  shall  extend  and  apply,  mutatis 
mutandis,  to  the  proprietors  of  a  railway  although  not  incorporated  as  a  company. 

XXXIII.  Penalties  under  this  Act  or  under  a  certificate,  the  recovery  and 
application  whereof  are  not  otherwise  provided  for,  shall  be  recovered  and 
applied  as  penalties  under  the  Railways  Clauses  Consolidation  Act,  1845,  and 
the  Railways  Clauses  Consolidation  (Scotland)  Act,  1845,  as  the  case  may  require, 
are  recoverable  and  applicable. 

XXXIV.  The  Act  of  the  session  of  the  seventh  year  of  King  William"  the 
Fourth  and  the  first  year  of  her  Majesty  (chapter  eighty -three),  'to  compel 
Clerks  of  the  Peace  and  other  Persons  to  take  the  Custody  of  such  Documents  as 
shall  be  directed  to  be  deposited  with  them  under  the  Standing  Orders  of  either 
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General  rules 
in  schedule, 
■with  power  for 
amendment. 


Annual  report 
to  Parliament 
by  Board  of 
Trade. 


Hoiise  of  Parliament,'  shall  apply  to  documents  required  to  be  deposited  by- 
general  rules  under  this  Act. 

XXXV.  The  general  rules  under  this  Act  shall  iu  the  first  instance  be  those 
set  forth  in  the  schedule  to  this  Act ;  and  the  Board  of  Trade  may  from  time  to 
time,  for  the  better  execution  of  this  Act,  make  general  rules  adding  to,  altering, 
or  revoking  any  general  rules  for  the  time  being,  in  force  under  this  Act ;  but 
any  general  rules  so  made  by  the  Board  of  Trade  shall  not  hare  effect  unless  and 
until  they  are  laid  before  both  Houses  of  Parhament ;  and  if  either  House  of 
Parhament,  -within  six  -weeks  after  the  same  are  laid  before  that  House,  thinks 
fit  to  resolve  that  the  same  or  any  part  thereof  ought  not  to  take  effect,  the 
same  or  that  part  thereof  (as  the  case  may  be)  shall  not  take  effect ;  other-wise 
all  rules  made  by  the  Board  of  Trade  under  the  present  section  shall  be  of  the 
same  force  and  effect  as  if  they  had  been  comprised  in  the  schedule  to  this  Act. 

AH  general  rules  -which  are  to  take  effect  under  the  present  section  shall  be 
published  in  the  London,  Edinburgh,  and  Dublin  Gazettes. 

XXXVI.  Not  later  than  the  first  day  of  July  in  each  year  the  Board  of  Trade 
shall  lay  before  both  Houses  of  Parhament  a  report  respecting  the  apphcations 
to  and  proceedings  of  the  Board  of  Trade  under  this  Act  during  the  year  then 
last  past. 

The  SCHEDULE  refeiTed  to  in  the  foregomg  Act. 
1.  Notice  of  Opposition. 

In  the  matter  of 
The  Rail-way  Companies'  Po-wers  Act,  1864, 

and 
The  application  of  the  EaQ-way  Company  for  a  certificate  the 

draft  -whereof  is  intituled  [set  out  title]. 
We,  the  EaU-way  [or  Canal]  Company,  hereby  declare  and  give 

notice  that  we  desire  to  be  heard  by  counsel,  agents,  and  witnesses  against  the 
granting  to  the  above-named  rail-way  company  of  the  powers  sought  to  be 
obtained  by  them  by  the  above-mentioned  application. 
Dated  this  day  of  18     . 

Witness,  A.  B.  /a 


2.  Form  of  Certificate  of  Board  of  Trade. 


The 


Railway  Company. 
Certificate  of  the  Board  of  Trade  for  the  extension  of  time  for  sale 
of  superfluous  lands  [or  as  the  case  may  &e]. 
Whereas  the  Railway  Company  have  complied  with  the  require- 

ments of  the  Railway  Companies'  Powers  Act,  1864 : 

Now,  therefore,  the  Board  of  Trade  do,  by  this  their  certificate,  in  pursuance 
of  the  said  Act,  and  by  -rirtue  and  in  exercise  of  the  powers  thereby  in  them 
vested,  and  of  every  other  power  enabling  them  in  this  behalf,  certify  as 
follows : 

[Here  are  to  follow  the  provisions  of  the  certificate  showing  the  powers  con- 
ferred and  the  terms  and  conditions  {if  any)  imposed.'] 

(Signed)         C.  D. 
The  Board  of  Trade,  Secretary  to  the  Board  of  Trade. 

WhitehaU. 
Dated  this  day  of 

3.  General  Rules, 
Form  of  Application. 

1.  The  application  to  the  Board  of  Trade  for  a  certificate  is  to  be  made  by  a 
memorial  in  writing  under  the  common  seal  of  the  company,  lodged  at  the  office 
of  the  Board  of  Trade. 

2.  Together  with  the  memorial  the  company  are  to  lodge  a  printed  draft  of 
the  certificate  as  proposed  by  the  company. 
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Advertisements  as  to  Application. 

3.  Notice  of  the  application  to  the  Board  of  Trade  is  to  be  given  by  adver- 
tisement published  as  f oUows ;  namely, 

In  every  case,  once  in  each  of  three  successive  weeks  in  some  one  and  the 
same  newspaper  of  the  county,  city,  or  town,  or  coimty  of  a  city  or  town, 
wherein  the  head  office  of  the  promoters  is  situate : 

In  the  case  referred  to  in  the  foregoing  Act  as  the  first-mentioned  case,  once 
in  each  of  three  successive  weeks  in  some  one  and  the  same  newspaper  of 
each  county,  city,  or  town,  or  county  of  a  city  or  town,  wherein  the  head 
office  of  any  railway  company  with  whom  the  promoters  propose  to  enter 
into  an  agreement  is  situate : 

I^  in  any  case  there  is  not  any  such  newspaper  as  hereinbefore  described  then 
in  like  manner  in  a  newspaper  of  some  adjoining  or  neighbouring  county : 

In  every  case  where  one  company  only  is  proposed  to  be  empowered,  then  in 
the  London,  Edinburgh,  or  Dublin  Gazette,  according  as  the  head  office  of 
the  company  is  situate  in  England,  Scotland,  or  Ireland  : 

In  every  case  where  two  or  more  companies  are  proposed  to  be  empowered, 
then  in  one  or  more  of  the  Gazettes,  according  as  the  several  head  offices 
of  the  company  respectively  are  situate  in  England,  Scotland,  and  Ireland 
respectively. 

4.  The  advertisements  are  to  be  published  either  in  the  month  of  June  or  in 
the  month  of  November,  and  not  at  any  other  time. 

5.  Each  advertisement  is  to  give  the  address  of  an  office  in  London  where 
copies  of  the  draft  certificate  will  be  supplied  as  hereinafter  directed. 

6.  Each  advertisement  is  to  state  that  all  persons  desirous  of  inaking  to  the 
Board  of  Trade  any  representation,  or  of  bringrog  before  them  any  objection, 
respecting  the  application,  may  do  so  by  letter  addressed  to  the  Secretary  of  the 
Board  of  Trade  on  or  before  the  first  day  of  August  or  first  day  of  January  next 
succeeding  the  date  of  the  advertisement,  according  as  the  same  is  pubh^ed  in 
the  month  of  June  or  in  the  month  of  November. 

7.  Within  one  week  after  the  publication  of  the  latest  advertisement,  a  copy 
of  each  of  the  newspapers  and  Gazettes  containing  the  several  advertisements  is 
to  be  lodged  at  the  office  of  the  Board  of  Trade. 

Notice  to  Landowners. 

8.  In  the  case  referred  to  in  the  foregoing  Act  as  the  secondly-mentioned 
case  the  promoters,  in  the  month  of  June  or  in  the  month  of  November  (as  the 
case  may  be)  in  which  the  advertisements  are  published,  are  to  serve  notice  of 
the  application  on  the  owners  of  lands  adjoining  to  the  lands  to  which  the  appK- 
cation  relates. 

Notice  of  Opposition. 

9.  Notice  of  opposition  by  a  railway  or  canal  company  is  to  be  lodged  at  the 
office  of  the  Board  of  Trade,  not  later  than  the  first  day  of  August  or  first  day  of 
January  next  succeeding  the  date  of  the  advertisement  of  application,  according 
as  the  same  is  published  in  the  month  of  June  or  in  the  month  of  November. 

Notice  of  Settlement  of  Draft  Certificate. 

10.  On  the  draft  certificate  being  settled  by  the  Board  of  Trade  the  promoters 
are  to  serve  a  copy  thereof,  with  a  notice  that  the  draft  has  been  settled  by  the 
Board  of  Trade,  on  every  company,  body,  or  person  by  whom  any  representa- 
tion or  objection  respecting  the  application  was  made  to  or  brought  before  the 
Board  of  Trade,  and  are  also  to  give  by  advertisement  or  otherwise  such  public 
or  other  notice  (if  any)  thereof  as  according  to  the  circmnstances  of  the  case  the 
Board  of  Trade  direct. 

Supply  of  Copies  of  Draft  Certificate. 

11.  From  the  time  of  the  pubhcation  of  the  first  advertisement  the  promoters 
are  to  keep  in  the  office  mentioned  in  this  behalf  in  the  advertisement  a  sufficient 
number  of  copies  of  the  draft  of  the  certificate  as  proposed  by  them,  and  are  to 
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fumisli  there  copies  to  ail  persons  applying  for  them  at  the  price  of  not  more 
than  sixpence  each. 

12.  From  the  tune  of  the  settlement  of  the  draft  certificate  by  the  Board  of 
Trade  the  promoters  are  to  keep  in  the  office  aforesaid  copies  of  the  draft  sup- 
plied to  them  for  that  purpose  by  the  Board  of  Trade,  and  are  to  furnish  there 
copies  thereof  to  all  persons  applying  for  them  at  such  price  (if  any)  as  the 
Board  of  Trade  from  time  to  time  direct. 

Printing  of  Certificate. 

13.  Copies  of  the  certificate  printed  by  the  printers  of  a  Gazette  are  to  be 
printed  on  orduiary  white  folio  paper,  similar  in  size  to  the  paper  on  which  the 
Public  General  Acts  of  Parliament  are  printed  for  pubUc  sale. 


Short  title. 
Interpretation 
of  terms. 


27  AND  28  Vict.  c.  121. — An  Act  to  facilitate  in  certain  Cases  the  obtaining  of 
Powers  for  the  Construction  of  Railways. — [29th  July  1864.] 

Wheeeas  it  is  expedient  to  facilitate  the  making  of  branch  and  other  lines  of 
railway,  and  deviations  of  existing  railways,  and  of  railways  in  course  of  con- 
struction, and  also  the  execution  of  new  works  connected  with  or  for  the  pur- 
poses of  existing  railways : 

And  whereas  the  object  aforesaid  would  be  promoted  if,  where  aU  landowners 
and  other  parties  beneficially  interested  are  consenting  to  the  making  of  a  rail- 
way or  the  execution  of  a  work,  the  persons  desirous  of  making  or  executing  the 
same  were  enabled  to  obtain  power  to  do  so,  on  complying  with  the  conditions 
of  a  general  Act  of  Parliament,  without  being  obliged  to  procure  a  special  Act: 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows: 

Preliminary. 

I.  This  Act  may  be  cited  as  the  Railways  Construction  Facilities  Act,  1864. 

II.  In  this  Act — 

The  term  '  lands '  includes  any  estate,  right,  or  interest  in  lands  : 

The  term  'the  promoters'  means  in  each  case  the  company  or  persons  intend- 
ing to  apply  to  the  Board  of  Trade  for  such  a  certificate  as  is  hereinafter 
provided  for,  and,  after  the  appUcation  is  made,  the  company  or  persons 
actually  making  the  application,  as  the  case  may  require : 

The  term  '  the  railway '  means  in  each  case  the  railway  and  works  intended 
by  the  promoters  before  the  issuing  of  .the  certificate,  and,  after  the  issuing 
thereof,  the  railway  and  works  therein  comprised,  as  the  case  may  require: 

The  term  '  the  Lands  Clauses  Acts '  means,  so  far  as  the  enactment  in  which 
that  term  is  used  relates  to  England,  or  to  a  certificate  to  be  operative  in 
England;  The  Lands  Clauses  Consolidation  Act,  1845 ;  and,  so  far  as  the 
same  relates  to  Scotland,  or  to  a  certificate  to  be  operative  in  Scotland, 
The  Lands  Clauses  ConsoUdation  (Scotland)  Act,  1845  ;  together  with, 
in  each  case.  The  Lands  Clauses  Consolidation  Acts  Amendment  Act, 
1860  ;  and  so  far  as  the  same  relates  to  Ireland,  or  to  a  certificate  to  be 
operative  in  Ireland,  The  Railways  Act  (Ireland),  1851,  together  with 
Acts  incorporated  in  or  amending  that  Act : 

The  term  '  the  Companies  Clauses  Acts '  means,  so  far  as  the  enactment 
in  which  that  term  is  used  relates  to  England  or  Ireland,  or  to  a  certi- 
ficate to  be  operative  in  England  or  Ireland,  the  Companies  Clauses 
Consolidation  Act,  1845  ;  and,  so  far  as  the  same  relates  to  Scotland, 
or  to  a  certificate  to  be  operative  in  Scotland,  The  Companies  Clauses 
Consolidation  (Scotland)  Act,  1845 ;  together  with,  in  each  case,  The 
Companies  Clauses  Act,  1863  : 

The  term  '  the  Railways  Clauses  Acts '  means,  so  far  as  the  enactment  in  which 
that  term  is  used  relates  to  England  or  Ireland,  or  to  a  certificate  to  be 
operative  in  England  or  Ireland,  The  Railways  Clauses  Consolidation  Act, 
1845 ;  and,  so  far  as  the  same  relates  to  Scolland,  or  to  a  certificate  to  be 
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operative  in  Scotland,  The  Railways  Clauses  Consolidation  (Scotland) 

Act,  1845  ;  together  with,  in  each  case.  The  Railways  Clauses  Act,  1863: 
The  term  '  raQway  bill '  means  a  bill  pending  in  or  intended  to  be  introduced 

into  either  House  of  Parliament,  having  for  its  object  or  one  of  its  objects 

to  authorize  the  making  of  a  railway  : 
The  term  '  the  Board  of  Trade '  means  the  Lords  of  the  Committee  for  the 

time  being  of  her  Majesty's  Privy  Council  appointed  for  the  consideration 

of  matters  relating  to  trade  and  foreign  plantations. 

Contracts  for  Lands. 
III.  Where  promoters  of  a  railway  intend  to  apply,  under  this  Act,  for 
authority  to  make  the  railway,  they  and  all  parties  seised  or  possessed  of  or 
entitled  to  lands  required  for  the  railway  shall,  in  order  to  the  purchase  or  taking 
and  sale  of  those  lands  for  the  railway,  have  all  such  powers  and  capacities  as,  in 
order  to  the  purchase  or  taking  and  sale  of  lands  required  for  an  undertaking 
authorized  by  a  special  Act  of  Parliament,  are  conferred  by  the  Lands  Clauses 
Acts  on  the  promoters  of  the  undertaking  so  authorized  and  on  parties  seised  or 
possessed  of  or  entitled  to  lands,  or  any  estate,  right,  or  interest  in  lands,  re- 
quired for  that  undertaking  ;  all  which  powers  and  capacities  shall  be  enjoyed  and 
may  be  exercised  by  the  promoters,  and  by  aU  such  parties  as  aforesaid,  as  fully 
and  effectually  in  all  respects  as  if  the  promoters  had  obtained  a  special  Act 
incorporating  the  Lands  Clauses  Acts,  and  authorizing  them  to  make  the  railway, 
and  to  purchase  or  take  the  lands  required  for  the  same  ;  subject,  nevertheless, 
to  the  following  restrictions  and  provisions  ;  namely, 

(1.)  Nothing  herein  shall  confer  on  the  promoters  and  parties  aforesaid  any 
of  the  powers  or  capacities  conferred  by  the  part  of  the  Lands  Clauses 
Acts  with  respect  to  the  purchase  and  taking  of  lands  otherwise  than 
by  agreement,  or  by  the  part  of  those  Acts  with  respect  to  the  entry 
upon  lands  by  the  promoters  of  the  undertaking,  or  by  such  provi- 
sions of  those  Acts  as  provide  for  the  determination  or  ascertainment 
of  the  amount  of  any  purchase  or  compensation  money,  or  the  settle- 
ment of  any  apportionment  or  other  matter,  otherwise  than  by  agree- 
ment (except  only  as  to  such  of  those  provisions  as  provide  for  the 
determination  of  the  amoimt  of  compensation  to  be  paid  for  enfran- 
chisement of  copyholds  ;  and  for  the  purposes  of  the  present  section, 
section  96  of  The  Lands  Clauses  Consohdation  Act,  1846,  relatiag  to 
the  enfranchisement  of  copyholds,  shall  be  read  and  have  effect  as  if 
the  limitation  of  time  therein  contained  were  omitted  therefrom)  : 
(2.)  Any  party  under  disability  or  incapacity,  and  not  having  power  to  sell 
and  convey  or  release  any  lands,  except  under  the  Lands  Clauses  Acts, 
as  appUed  by  the  present  section,  shall  have  capacity  only  to  contract 
with  the  promoters  for  the  sale  of  those  lands,  and  shall  not  (before 
such  a  certificate  of  the  Board  of  Trade,  as  is  hereinafter  provided  for, 
comes  into  operation)  have  capacity,  further  or  otherwise  than  if  this 
Act  had  not  been  passed,  to  carry  the  contract  into  execution,  or  in 
piu-suance  thereof  to  convey  or  deliver  possession  of  or  release  those 
lands : 
(3.)  The  promoters  (before  such  a  certificate  as  aforesaid  comes  into  opera- 
tion) shall  be  empowered  by  this  Act  only  to  contract  for  lands,  and 
they  shall  not  have  capacity,  further  or  otherwise  than  if  this  Act  had 
not  been  passed,  to  take  or  hold  lands. 
ly.  Where  lands  required  for  the  railway  belong  to  or  are  enjoyed  by  her 
Majesty  the  Queen,  her  heirs  or  successors,  in  right  of  the  Crown,  or  form  part 
of  the  possessions  of  the  Duchiy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  any 
contract  for  the  purposes  of  this  Act  may  be  entered  into  in  respect  of  those 
lands,  as  follows ;  namely, 

In  the  iirst-mentioned  case,  by  the  Commissioners  of  her  Majesty's  Woods 
Forests,  and  Land  Revenues,  or  one  of  them,  with  the  consent  of  the 
Commissioners  of  Her  Majesty's  Treasury ; 
In  the  secondly-mentioned  case,  by  the  Chancellor  of  the  Duchy  by  writing 
under  his  hand  attested  by  the  Clerk  of  the  Council  of  the  Duchy  ; 


Power  for  pro- 
moters of  raU- 
way  and  all 
persons  inte- 
rested in  land 
to  enter  into 
provisional 
contracts  for 
land  required. 


Contracts  for 
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In  the  thirdly -mentioned  case,  by  the  Duke  of  Cornwall  or  other  the  persons 

for  the  time  being  empowered  to  dispose  for  any  purpose  of  lands  of  the 

duchy. 

User  of  or  in-  V.  Notwithstanding  anything  in  this  Act,  it  shall  not  be  necessary  for  the 

terferenoe  with  promoters,  before  applying  under  this  Act  for  authority  to  make  the  railway,  to 

public  or  turn-    enter  into  any  contract  with  respect  to  any  part  of  a  turnpike  road  or  public 

pike  roads.  highway  intended  to  be  taken  or  used,  or  to  be  diverted  or  otherwise  interfered 

with,  for  the  purposes  of  the  railway  ;  but  the  Board  of  Trade  before  they  settle 

a,  draft  of  such  a  certificate  as  hereinafter  provided  for,  shall  be  satisfied  that  due 

provision  is  made  for  the  interests  of  the  trustees  or  other  persons  having  the 

management  of  every  such  road  or  highway,  and  for  the  safety  and  convenience 

of  the  public  in  relation  thereto. 

Application  for  Certificate. 

VI.  When  the  promoters  have  contracted  for  the  purchase  of  all  the  lands 
required  for  the  railway,  and  are  desirous  of  obtaining  a  certificate  under  this 
Act,  they  shall  proceed  as  follows ;  namely, 

(1.)  They  shall  apply  to  the  Board  of  Trade  for  a  certificate  under  this 

Act: 
(2.)  They  shall  deposit  maps,  plans,  sections,  and  books  of  reference,  and  an 

estimate  of  the  expense  of  the  construction  of  the  railway,  and  lodge 

a  draft  of  the  certificate  as  proposed  by  them,  according  to  the  general 

rules  under  this  Act : 
(3.)  They  shall  publish  notice  of  the  application  according  to  such  general 

rules. 

VII.  As  soon  as  conveniently  may  be  after  the  time  for  completion  of  the 
required  deposit  and  notice  the  Board  of  Trade  shall  proceed  to  inquire  in  such 
manner  and  to  such  extent  as  shall  appear  to  them  sufficient,  whether  the  pro- 
moters have  contracted  for  the  purchase  of  all  the  lands  required  for  the  railway, 
and  to  inquire  whether  the  promoters  have  complied  with  the  requirements  of 
the  general  rules  respecting  deposit  and  notice. 

VIII.  The  Board  of  Trade,  before  settling  the  draft  of  a  certificate,  shall 
take  into  consideration  any  representation  made  to  them,  and  shall  duly  inquire 
into  the  merits  of  any  objection  brought  before  them,  respecting  the  apphcation. 


After  land 
contracted  for, 
power  for  pro- 
moters to  apply 
for  certificate, 
publish 
notices,  etc. 


Cons'ideration 
of  applicatiou 
by  Board  of 
Trade. 


Board  of  Trade 
to  consider  all 
representations 
and  objections. 


Opposition  of  Railway  or  Canal  Company  to  Undertaking. 

IX.  If  in  any  case  any  railway  or  canal  company  desire  to  be  heard  by 
counsel,  agents,  and  witnesses  against  the  proposed  undertaking,  and  (within 
such  time  as  is  prescribed  by  general  rules  under  this  Act)  lodge  at  the  office 
of  the  Board  of  Trade  a  notice  in  writing  to  that  effect  (hereinafter  referred 
to  as  a  notice  of  opposition)  in  the  form  set  forth  in  the  schedule  to  this  Act 
(with  such  variations  as  circumstances  require),  in  that  case  the  Board  of  Trade, 
if  the  railway  or  canal  company  lodging  the  notice  would  be  affected  in  any 
way  by  the  proposed  undertaking,  shall  not  proceed  on  the  apphcation  of  the 
promoters. 

X.  Where  the  Board  of  Trade  do  not  proceed  on  the  application,  they  shall, 
not  later  in  any  year  than  the  fifteenth  day  of  February,  if  Parliament  is  then 
sittiug,  and  if  not,  then  within  seven  days  after  the  next  meeting  of  ParUament, 
lay  before  both  Houses  of  Parliament  a  copy  of  the  draft  certificate  lodged  by 
the  promoters  and  of  the  notice  of  opposition  ;  and  the  promoters  shall  be  at 
liberty  to  seek  by  way  of  bill  in  the  same  session,  in  such  manner  and  on  such 
conditions  as  the  Houses  of  Parliament  respectively  by  standing  order  or  other- 
wise from  time  to  time  direct,  such  powers  as  were  sought  by  them  by  way  of 
certificate. 

Settlement  of  Draft  Certificate. 

Power  to  XI.  Where  the  Board  of  Trade  proceed  on  the  application,  then  on  being 

f°lM°17Zf^  satisfied  that  the  promoters  have  contracted  for  the  purchase  of  all  the  lands 
t„  =ott  o  ^ow,  _  j.gq^g|j  foj.  ^jjg  raQw^,  and  have  comphed  with  the  requirements  of  the  general 
rules  respecting  deposit  and  notice,  they  may,  if  they  think  fit,  settle  a  draft  of 


On  railway  or 
canal  company 
affected  giving 
notice  of  oppo- 
sition, proceed- 
ings before 
Board  of  Trade 
to  cease. 


Further  pro- 
ceedings to  be 
in  Parliament. 


to  settle  certifi- 
cate. 


EAILWAYS  CONSTRUCTION  FACILITIES  ACT  (1864). 


1133 


a  certificate  certifying  to  theeffect  that  the  company,  or  persons  thereia  speci- 
fied, are  authorized  to  make  the  railway  therein  described. 

XII.  The  Board  of  Trade  may  (subject  to  the  provisions  of  this  Act)  insert   Insertion  of 
in  the  draft  certificate  such  provisions,  as  they,  according  to  the  circumstances   conditions  in 
of  the  case,  deem  necessary  or  proper  for  better  effectuating  the  purposes  of  the   '^^     ° 
certificate ;  and  the  same  sliall  be  deemed  to  all  intents  part  of  the  certificate. 

XIII.  The  certificate  may  be  in  the  form  set  forth  in  the  schedule  to  this   Form  ot  oertifi- 
Act,  with  such  provisions  as  aforesaid.  cate. 

Submission  of  Draft  Certificate  to  Houses  of  Parliament. 

XIV.  The  Board  of  Trade  shall  lay  the  draft  certificate  settled  by  them 
before  both  Houses  of  Parliament,  within  seven  days  after  the  same  is  settled,  if 
Parliament  is  then  sitting,  and  if  not,  then  within  seven  days  after  the  next 
meeting  of  Parliament,  but  not  later  in  any  year  than  the  first  day  of  June. 

XV.  On  the  draft  certificate  being  settled  the  promoters  shall  give  notice 
thereof  according  to  general  rules  under  this  Act. 

XVI.  If  either  House  of  Parhament  within  six  weeks  after  the  draft  of  a 
certificate  settled  by  the  Board  of  Trade  is  laid  before  that  House,  resolves  that 
the  certificate  ought  not  to  be  made,  the  same  shall  not  be  further  proceeded 
with  ;  and  in  that  case  all  contracts  for  the  purchase  or  taking  of  lands  for  the 
purposes  of  the  undertaking  shall  cease  to  be  binding  on  either  party. 

Issue.,  Publication,  and  Effect  of  Certificate. 

XVII.  If  neither  House  of  Parliament  within  the  period  aforesaid  thinks  fit 
to  resolve  that  the  certificate  ought  not  to  be  made,  then  as  soon  as  the  period 
of  six  weeks  after  the  laying  of  the  draft  certificate  before  both  Houses  of  ParUa- 

■  ment  has  expired,  the  Board  of  Trade  may  make  and  issue  a  certificate  in  con- 
formity with  such  draft. 

XVIII.  The  certificate  shall  be  published  in  the  London  or  Edinburgh  or 
Dublin  Gazette,  respectively,  if  the  railway  will  be  situate  wholly  in  England 
or  Scotland,  or  in  Ireland ;  and  shall  be  published  both  in  the  London  and  in 
the  Edinburgh  Gazette,  if  the  railway  will  be  situate  partly  in  England  and 
partly  in  Scotland. 

XIX.  As  from  the  time  (not  being  prior  to  such  publication)  in  the  certifi- 
cate prescribed,  and  if  none  is  prescribed  then  as  from  the  time  of  such  pubhca- 
tion,  the  certificate  shall  have  the  same  force  and  operation,  and  shall  be  as 
absolutely  valid  and  conclusive  to  all  intents,  as  if  the  contents  thereof  (taken 
in  conjunction  with  this  Act)  had  been  expressly  enacted  by  Parliament ;  and 
the  vallidity  of  the  certificate  shall  not  be  impeached  on  account  of  any  alleged 
informality  in  any  court  or  elsewhere. 

XX.  The  certificate  shall  be  judicially  noticed  without  being  specially  pleaded. 

XXI.  Terms  used  in  the  certificate  shall  have  the  same  meanings  as  they 
have  when  used  in  this  Act. 

Duration  of  Powers  under  Certificate, 

XXII.  If  the  company,  or  persons  by  the  certificate  empowered  to  make  the 
railway  do  not  within  five  years  from  the  commencement  of  the  operation  of  the 
certificate,  or  within  any  shorter  period  prescribed  therein,  complete  the  railway 

and  open  it  for  public  trafiic,  then  (subject  to  any  provisions  and  qualifications     

in  the  certificate  contained)  all  the  powers  and  authorities  given  by  the  certifi- 
cate shall,  from  and  after  the  expiration  of  the  time  aforesaid,  cease,  except  as 

to  so  much  of  the  railway  as  is  then  completed. 

Lands. 

XXIII.  The  Lands  Clauses  Acts  shall  be  incorporated  with  the  certificate    Incorporation 
(which  shall  for  this  purpose  be  deemed  the  special  Act)  except  as  may  be   "^  Lands 
therein  excepted,  and  except  as  to  the  following  provisions ;  namely.  Clauses  lets 

(1.)  With  respect  to  the  purchase  and  takiiig  of  lands  otherwise  than  by  ^oept  provi- 

agreement :  sions  giving 

(2.)  With  respect  to  the  entry  upon  lands  by  the  pq)moters  of  the  under-  compulsory 

i_i_- -  powers,  etc.. 
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In  what  cases 
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company  as  to 
borrowing,  etc. 


Contracts  by 


(3.)  So  muoh  of  those  Acts  as  provides  for  the  determination  or  asoertain- 
ment  of  the  amount  of  any  purchase  or  compensation  money,  or  the 
settlement  of  any  apportionment  or  other  matter,  otherwise  than  by 
agreement  (but  excluding  from  this  exception  so  much  of  those  Acts 
as  provides  for  the  determination  of  the  amount  of  compensation  to 
be  paid  for  enfranchisement  of  copyholds). 

Incorporation  of  Company. 

XXIV.  Where  the  promoters  are  not  a  company  incorporated  by  special 
Act,  or  by  previous  certificate  under  this  Act,  and  are  seven  or  more  in  number, 
a  company  shall  be  incorporated  by  the  certificate,  for  the  purposes  thereof-. 

XXV.  Where  the  promoters  are  not  a  company  incorporated  by  special  Act, 
or  by  previous  certificate  under  this  Act,  and  are  less  than  seven  in  number,  a 
company  may  be  iacorporated  by  the  certificate  for  the  purposes  thereof,  if  the 
promoters  so  desire.  , 

XXVI.  Where  the  certificate  incorporates  a  company,  it  shall  contain  proper 
provisions  with  apt  terms  for  creating  a  body  corporate,  by  an  appropriate  name, 
with  perpetual  succession  and  a  common  seal,  and  with  power  to  take,  hold,  and 
dispose  of  lands  and  other  property,  for  the  purposes  and  subject  to  the  restric- 
tions of  the  certificate,  and  may  confer  on  the  company  power  to  borrow  on 
mortgage,  and  all  other  usual  or  proper  powers. 

XXVII.  In  every  such  case,  the  Companies  Clauses  Acts  shall  be  incorpo- 
rated with  the  certificate  (which  shall  be  deemed  the  special  Act). 

XXVIII.  It  shall  not  be  lawful  for  any  company  empowered  by  a  certificate 
under  this  Act  to  issue  any  share  created  under  the  authority  of  the  certificate, 
nor  shall  any  such  share  vest  in  the  person  acceptiug  the  same,  unless  and  until 
a  sum  not  beiag  less  than  one-fifth  part  of  the  amount  of  such  share  is  paid  up 
ia  respect  thereof. 

XXIX.  Every  company,  whether  incorporated  by  special  Act  or  by  certifi- 
cate, empowered  by  a  certificate  to  borrow  money,  shall,  as  regards  the  money 
so  authorized  to  be  borrowed,  be  subject  to  the  following  restrictions  ;  namely, 

(1.)  They  shall  not,  exercise  the  said  powers  of  borrowing  any  money  imtil 
the  whole  of  the  share  capital  authorized  by  the  certificate  is  sub- 
scribed for  or  taken,  and  until  one-half  thereof  is  actually  paid  up, 
and  until  they  prove  to  the  justice  who  is  to  certify  imder  section  40 
of  The  Companies  Clauses  ConsoKdation  Act,  1845,  or  (in  Scotland) 
to  the  Sheriff  who  is  to  certify  under  section  42  of  The  Companies 
Clauses  Consohdation  (Scotland)  Act,  1845,  as  the  case  may  be, 
before  he  so  certifies,  that  shares  for  the  whole  of  the  capital  are  issued 
and  accepted,  and  that  not  less  than  one-fifth  part  of  the  amount  of 
each  separate  share  has  been  paid  up  on  account  thereof  before  or  at 
the  time  of  the  issue  or  acceptance  thereof,  and  that  aU  such  shares 
were  taken  rti  good  faith,  and  are  held  by  the  subscribers  or  their 
assigns,  those  subscribers  or  their  assigns  being  legally  liable  for  the 
same  (of  which  matters  the  certificate  of  the  Justice  or  Sheriff  shall 
be  suiiicient  evidence)  :  ' 
•  (2.)  They  shall  not  borrow  a  larger  sum  in  the  whole  than  one-third  of  the 
amount  of  the  share  capital  authorized  by  the  certificate : 

(3.)  They  shall  not  out  of  money  raised  under  the  certificate  by  calls  or 
borrowing  pay  interest  or  dividend  to  a  shareholder  on  the  amount  of 
calls  made  on  his  shares,  whether  created  under  the  certificate  or 
otherwise ;  (but  this  provision  shall  not  prevent  them  paying  to  a 
shareholder  under  the  certificate  such  interest  on  money  advanced  by 
him  beyond  the  amount  of  calls  actually  made,  as  is  allowed  by  the 
Companies  Clauses  Acts) ': 

(4.)  They  shall  not  out  of  money  so  raised  pay  or  deposit  any  money  that 
may  be  required  to  be  paid  or  deposited  in  relation  to  any  apphcation 
to  Parhament  or  the  Board  of  Trade  : 

(5.)  They  shall  apply  every  part  of  the  money  so  raised  only  for  pm-poses 
for  which  it  is  by  the  certificate  authorized  to  be  applied. 

XXX.  Contracts  relative  to  the  purchase  or  taking  of  lands  for  the  railway. 
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entered  into  by  the  promoters  before  the  mcorporation  of  the  company  by  the   promoters 
certificate,  shall  be  as  binding  on  the  company  as  if  they  had  been  entered  into   tii'^'l'is  on 


by  the  company. 


Construction  of  Railway. 


XXXI.  The  Railways  Clauses  Acts  shall  be  incorporated  with  the  certificate 
(which  shall  be  deemed  the  special  Act),  except  as  may  be  therein  excepted, 
and  except  as  to  the  following  provisions ;  namely, 

(1.)  Such  of  the  provisions  with  respect  to  the  construction  of  the  railway 
and  the  works  connected  therewith  as  relate  to  the  correction  of  errors 
and  omissions  in  plans  or  to  plans  and  sections  of  alterations : 

(2.)  With  respect  to  the  temporary  occupation  of  lands  near  the  railway 
during  the  construction  thereof : 

(3.)  With  respect  to  leasing  the  railway : 
and  subject  to  the  following  provisions ;  namely, 

(1.)  Nothing  herein  shall  confer  power  for  the  taking  or  using  of  lands  for 
deviation  or  for  any  other  purpose,  otherwise  than  by  agreement : 

(2.)  Any  provision  referring  to  the  datum  line  described  in  the  section 
approved  of  by  Parliament  shall  be  read  as  refeiriag  to  the  datum 
line  described  in  the  section  approved  of  by  the  Board  of  Trade. 

XXXII.  Where  the  promoters  desire  to  make  any  alteration  in  the  deposited 
plan  or  section,  they  may  do  so  with  the  consent  of  the  Board  of  Trade ;  but  the 
Board  of  Trade  shall  not  settle  a  draft  of  a  certificate  without  being  satisfied 
that  all  parties  interested  in  lands  liable  to  be  affected  by  or  in  consequence  of 
the  alteration  consent  thereto. 

XXXIII.  Every  raUway  made  under  this  Act  in  England  or  Scotland  shall 
be  made  on  the  gauge  of  four  feet  eight  inches  and  half  an  inch,  unless  in  any 
case  the  certificate  prescribes  the  making  of  the  railway  on  the  gauge  of  seven 
feet  or  on  both  those  gauges. 

Every  railway  made  under  this  Act  in  Ireland  shall  be  made  on  the  gauge  of 
five  feet  three  inches. 

Provisions  to  secure  Completion  of  Railway. 

XXXIV.  After  the  certificate  is  ready  to  be  issued,  and  before  the  same  is 
issued,  by  the  Board  of  Trade,  the  promoters,  unless  they  are  a  previously  exist- 
ing company  possessed  of  a  railway  open  for  public  traffic,  shall,  within  such 
time  as  general  rules  under  this  Act  direct,  pay  as  a  deposit  a  sum  of  money  not 
less  than  eight  per  centum  on  the  amount  of  their  estimate  of  the  expense  of  the 
construction  of  the  railway,  as  follows ;  namely, 

Where  the  railway  or  any  part  thereof  will  be  situate  in  England, — into  the 
Bank  of  England,  in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  Court  of  Chancery  in  England : 

Where  the  railway  will  be  situate  whoUy  in  Scotland, — either  into  the  Bank 
of  England  in  manner  aforesaid,  or  (at  the  option  of  the  promoters)  into 
a  bank  in  Scotland  established  by  Act  of  ParUament  or  royal  charter, 
in  the  name  and  with  the  privity  of  the  Queen's  Remembrancer  of  the 
Court  of  Exchequer  in  Scotland : 

Where  the  railway  will  be  situate  in  Ireland, — uito  the  Bank  of  Ireland,  in 
the  name  and  with  the  privity  of  the  Accountant-General  of  the  Court  of 
Chancery  in  Ireland. 

XXXV.  The  Board  of  Trade  may  issue  their  warrant  to  the  promoters  for 
such  payment  into  Court,  which  warrant  shall  be  a  sufficient  authority  for  the 
persons  therein  named,  or  the  majority  or  survivors  of  them,  to  pay  the  money 
therein  mentioned  into  the  bank  therein  mentioned,  ia  the  name  and  with  the 
privity  of  the  officer  therein  mentioned,  and  for  that  officer  to  receive  the  same 
to  be  placed  to  his  account  there,  ex  parte  the  railway  therein  mentioned, 
according  to  the  method  (prescribed  by  statute,  or  general  rules  or  orders  of 
Court,  or  otherwise,)  for  the  time  being  in  force  respecting  the  payment  of 
money  into  the  said  courts  respectively,  and  without  fee  or  reward. 

XXXVI.  Provided,  that  in  lieu,  wholly  or  in  part,  of .  the  payment  of 
money,  the  promoters  may  bring  into  Court  as  a-  deposit  an  equivalent  sum  of 
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bring  in 
Exchequer 
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Kepayment  of 
deposit  on 
completion  of 
railway  or  on 
terms. 
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bank  annuities,  or  of  any  stocks,  funds,  or  securities  on  which  cash  imder  the 
control  of  the  respective  Court  is  for  the  time  being  permitted  to  be  invested,  or 
of  Exchequer  bills,  (the  value  thereof  being  taken  at  the  price  at  which  the  pro- 
moters originally  purchased  the  same,  as  appearing  by  the  broker's  certificate  of 
that  purchase) ;  and  in  that  case  the  Board  of  Trade  shall  vary  their  warrant 
accordingly. 

XXXVII.  At  any  time  when  the  office  of  the  Accountant-General  of  the 
Court  of  Chancery  in  England  or  Ireland  is  closed,  a  deposit  under  this  Act  may 
nevertheless  be  made,  in  such  manner  as  general  orders  of  the  respective  Courts 
authorize  and  direct. 

XXXVIII.  Where  money  is  so  paid  into  the  Court  of  Chancery  in  England  or 
Ireland,  the  Court  may,  on  the  application  of  the  persons  named  in  the  warrant 
of  the  Board  of  Trade,  or  of  the  majority  or  survivors  of  them,  order  that  the 
same  be  invested  in  such  stocks,  funds,  or  securities  as  the  applicants  desire  and 
the  Court  thinks  fit. 

XXXIX.  In  the  subsequent  provisions  of  this  Act,  the  term  '  the  deposit 
fund '  means  the  money  deposited,  or  the  stocks,  funds,  or  securities  in  which 
the  same  is  invested,  or  the  bank  annuities,  stocks,  funds,  securities,  or  Exchequer 
bills  deposited,  as  the  case  may  be  ;  and  the  term  '  the  depositors '  means  the 
persons  named  in  the  warrant  of  the  Board  of  Trade  authorizing  the  deposit,  or 
the  majority  or  survivors  of  those  persons,  their  executors,  administrators,  or 
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XL.  The  Court  in  which  the  deposit  is  made  shall,  on  the  application  of  the 
depositors,  order  the  deposit  fmid  to  be  paid,  transferred,  or  dehvered  out  to  the 
apphcants,  or  as  they  direct,  in  any  of  the  following  events  ;  namely, 

(1.)  If,  within  the  time  in  the  certificate  prescribed,  and  if  none  is  prescribed, 
then  within  five  years  from  the  commencement  of  the  operation  of 
the  certificate,  the  company,  or  persons  thereby  empowered  to  make 
the  railway  complete  it  and  open  it  for  public  traffic  ;  or 
(2.)  If,  within  the  same  time,  they  (being  a  company)  prove  to  the  satisfac- 
tion of  the  Board  of  Trade  that  one-half  of  their  nominal  capital 
authorized  by  the  certificate  is  paid  up,  and  that  they  have  expended 
a  like  amount  for  the  purposes  of  the  certificate  ;  or 
(3.)  If,  at  any  time  after  the  issuing  of  the  certificate,  they  execute  and 
deliver  to  the  Sohoitor  of  her  Majesty's  Treasury  a  bond  with  a  surety 
or  sureties  (such  bond  being  prepared  to  the  satisfaction  of,  and  such 
surety  or  sureties  being  approved  by,  the  said  solicitor)  in  a  penal  sum 
of  twice  the  amount  of  the  money  required  to  be  deposited,  conditioned 
to  the  effect  following,  namely, — ^for  payment  to  her  Majesty,  her  heirs 
or  successors,  of  the  amount  of  the  money  required  to  be  deposited,  if 
the  company  or  persons  empowered  by  the  certificate  do  not,  within 
the  time  aforesaid,  either  complete  the  railway  and  open  it  for  pubHc 
traffic,  or  (being  a  company)  give  such  proof  as  aforesaid  respecting 
their  capital  and  expenditure. 
XLI.  If  the  company,  or  persons  empowered  by  the  certificate  to  make  the 
railway  do  not,  within  the  time  in  the  certificate  prescribed,  and  if  none  is  pre- 
scribed, then  within  five  years  from  the  commencement  of  the  operation  of  the 
certificate,  do  one  or  other  of  the  following  thuigs,  namely, — 
(1.)  complete  the  railway  and  open  it  for  public  traffic  ;  or 
(2.)  give  (being  a  company)  such  proof  as  hereinbefore  mentioned  respecting 

their  capital  and  expenditure  ;  or 
(3.)  execute  and  deliver  such  a  bond  as  is  hereinbefore  described, — 
then  and  in  every  such  case  the  deposit  fund  shall,  from  and  after  the  expiration 
of  the  time  aforesaid,  be  forfeited  to  her  Majesty,  and  shall  accordingly  be  paid, 
transferred,  or  dehvered  out  to  or  for  the  account  of  her  Majesty's  Exchequer,  in 
such  manner  as  the  Court  in  which  the  deposit  is  made  thinks  fit  to  order,  on  the 
application  of  the  Solicitor  of  her  Majesty's  Treasury,  on  notice  to  such  parties 
(if  any)  as  the  Court  thinks  fit ;  and  the  deposit  fund,  when  so  paid,  transferred, 
or  delivered,  or  the  proceeds  thereof,  shall  be  carried  to  and  form  part  of  the 
Consolidated  Fund  of  the  United  Kingdom. 

XLII.  Where  any  such  bond  as  aforesaid  is  given,  the  amount  recovered 
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thereon  shall  be  paid  to  the  account  of  her  Majesty's  Exchequer,  and  shall  be 
carried  to  and  form  part  of  the  said  Consolidated  Fund. 

XLIII.  The  depositors  shall  be  entitled  to  receive  payment  of  the  interest  or 
dividends  from  time  to  time  accruing  on  the  deposit  fund  -while  in  Court ;  and 
the  Court  in  which  the  deposit  is  made  may  from  time  to  time,  on  the  application 
of  the  depositors,  make  such  order  as  seems  fit  respecting  the  payment  of  the 
interest  or  dividends  accordingly. 

XLIV.  The  certificate  of  the  Board  of  Trade  that  such  proof  as  aforesaid 
respecting  the  capital  and  expenditure  of  any  company  has  been  given  to  the 
satisfaction  of  the  Board  of  Trade,  and  the  certificate  of  the  Solicitor  of  her 
Majesty's  Treasury  that  such  bond  as  aforesaid  has  in  any  case  been  prepared, 
executed,  and  dehvered  to  his  satisfaction,  shall  respectively  be  sufficient  evidence 
of  the  matters  therein  certified. 

XLV.  The  issuing  in  any  case  of  any  -warrant  or  certificate  relating  to  deposit 
or  to  the  deposit  fund,  or  any  error  in  any  such  -warrant  or  certificate  or  in 
relation  thereto,  shall  not  make  the  Board  of  Trade,  or  the  person  signing  the 
-warrant  or  certificate  on  their  behalf,  in  any  manner  liable  for  or  in  respect  of 
the  deposit  fund,  or  the  interest  of  or  dividends  on  the  same,  or  any  part  thereof 
respectively. 

XL VI.  Any  application  imder  this  Act  to  the  Court  of  Chancery  in  England 
or  Ireland  shall  be  made  in  a  su-mmary  -way  in  such  manner  as  general  orders  of 
those  Courts  respectively  direct. 

XLVII.  The  Lord  Chancellor  ef  Great  Britain  -with  the  advice  and  assistance 
of  the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery  and  the  Master  of  the 
EoUs  and  the  Vioe-Chanoellors,  or  any  t-wo  of  those  judges,  and  the  Lord  Chan- 
cellor of  Ireland  -with  the  advice  and  assistance  of  the  Lord  Justice  of  the  Court 
of  Appeal  in  Chancery  in  Ireland  and  of  the  Master  of  the  Rolls  in  Ireland,  niay 
respectively  from  time  to  time  make  such  general  orders  as  seem  fit  for  the 
regulation  of  the  practice  under  this  Act  of  the  Court  of  Chancery  in  England 
and  Ireland  respectively. 

XLVIII.  Where  a  certificate  is  obtained  by  a  pre-yiously  existing  company 
possessed  of  a  rail-way  open  for  pubhc  traffic,  then,  if  the  company  fail  to  com- 
plete the  rail-way  and  open  it  for  pubhc  traffic  -within  the  time  in  the  certificate 
prescribed,  and  if  none  is  prescribed,  then  -within  five  years  from  the  commence- 
ment of  the  operation  of  the  certificate,  the  company  shall  be  hable  to  a  penalty 
of  not  less  than  t-wenty  pounds,  and  not  exceeding  fifty  pounds  for  every  day  during 
-which  such  fafliire  continues,  except  only  in  respect  of  any  time  during  -which  it 
appears  from  a  certificate  of  the  Board  of  Trade  that  the  company  -were  pre- 
vented from  completing  the  rail-way  or  opening  it  for  public  traffic  by  unforeseen 
accident  or  circumstances  beyond  -their  control,  but  the  -want  of  sufficient  funds 
shall  not  be  deemed  a  circumstance  beyond  their  control  within  the  meaning  of 
this  provision. 

Tolls  and  Charges  for  Use  of  Railway. 

XLIX.  The  proprietors  of  the  railway  may  demand  and  take,  in  respect  of 
the  railway,  tolls  and  charges  not  exceeding  the  sums  specified  in  the  schedule 
•to  this  Act,  subject  and  according  to  the  regulations  therein  specified. 

L.  The  Board  of  Trade  may  nevertheless  by  the  certificate  vary  the  tolls  and 
charges  and  regulations  specified  in  the  schedule  to  this  Act,  or  any  of  them,  if  in 
any  case  it  seems  to  them  necessary  or  proper,  under  the  circumstances,  to  do  so. 

Application  of  General  Railway  Acts. 

LI.  The  enactments  described  in  the  schedule  to  this  Act,  and  any  enact- 
ments amending,  perpetuating,  or  otherwise  affecting  any  of  them,  so  far  as  the 
same  are  in  force  at  the  passing  of  this  Act,  shall  extend  and  apply,  as  the  case 
may  require,  to  the  railway,  and  to  the  company  or  persons  empowered  by  the 
certificate  to  make  the  railway,  and  shall  in  all  respects  operate  in  relation  thereto 
respectively  as  if  they  were  expressly  repeated  and  re-enacted  in  this  Act,  subject, 
nevertheless,  and  according  to  the  following  variations  and  pro-risions  ;  namely, 

(1.)  For  the  purposes  and  within  the  meaning  of  any  of  those  enactments, 
the  railway  shall  be  deemed  to  be  a  railway  made  and  constructed  and 
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carried  on  under  the  authority  of  Parliament,  and  under  the  powers 
and  provisions  of  an  Act  of  Parliament,  and  the  certificate  (taken  in 
conjunction  with  this  Act)  shall  be  deemed  to  be  a  special  Act  of 
Parliament  regulating  or  relating  to  the  railway,  or  the  company,  body, 
or  persons  empowered  to  make  the  same  (as  the  case  may  require)  : 

(2.)  Such  of  those  enactments  as  refer  to  the  time  of  the  passing  of  an  Act 
of  Parliament  for  the  construction  of  a  railway,  or  to  the  last  day  of 
the  session  in  which  such  an  Act  is  passed,  shall  respectively  be  read 
and  have  effect  as  referring  to  the  time  of  the  commencement  of  the 
operation  of  the  certificate : 

(3.)  The  terms  '  company '  and  '  railway  company '  used  in  any  of  those 
enactments  shall  respectively  include  any  persons  empowered  by  the 
certificate  to  make  the  railway : 

(4.)  Such  of  those  enactments  as  refer  to  the  directors,  or  any  director,  or 
the  secretary,  chief  or  other  clerk,  accountant,  treasurer,  or  other 
officer  of  a  company,  shall  extend  and  apply  to  every  or  any  one  of  the 
persons  (not  behig  a  company)  empowered  by  the  certificate  to  make 
the  railway : 

(5.)  Such  of  those  enactments  as  refer  to  a  writing  under  the  common  seal 
of  the  company  shall  be  read  and  have  effect  as  referring  to  a  writing 
under  the  hand  and  seal  of  any  one  of  such  persons,  as  aforesaid : 

(6.)  Such  of  those  enactments  as  impose  any  penalty  or  forfeiture,  or  any 
pecuniary  hability  or  any  obligation,  on  a  company,  or  give  any  right, 
remedy,  or  process  against  a  company,  shall  be  read  and  have  effect 
(so  far  as  the  nature  and  circumstances  of  the  case  admit)  as  imposing 
a  hke  penalty,  forfeiture,  habiUty,  or  obhgation  on,  or  as  giving  a  like 
right,  remedy,  or  process  .against,  every  or  any  one  of  such  persons, 
as  aforesaid,  but  not  so  as  to  authorize  the  recovery  of  any  penalty  or 
forfeiture  from,  or  the  enforcement  of  any  pecuniary  liability  against, 
more  than  one  of  such  persons  in  respect  of  the  same  offence,  matter, 
or  thing : 

(7.)  The  amount  of  any  compensation  to  be  made  to  the  owners  and  occu- 
piers of  any  lands  for  loss  or  injury  or  inconvenience  sustained  by  them 
respectively  by  reason  of  any  works  done  under  the  authority  of  any 
of  those  enactments  shall,  in  case  of  dispute,  be  settled  in  manner 
directed  by  the  Lands  Clauses  Acts  and  the  Railways  Clauses  Acts  as 
respectively  apphcable  to  the  case  : 

(8.)  Such  of  those  enactments  as  provide  for  the  case  of  the  Board  of  Trade 
certifying  that  the  public  safety  requires  additional  land  to  be  taken 
by  a  company  for  the  purpose  of  giving  increased  width  to  the  em- 
bankments or  inclination  to  the  slopes  of  the  railway,  or  for  making 
approaches  to  bridges  or  archways,  or  for  doing  works  for  the  repair 
or  prevention  of  accidents  or  slips  happening  or  apprehended  to  the 
cuttings,  embankments,  or  other  works  of  the  railway,  shall  be  read 
and  have  effect,  as  regards  such  portions  of  land  as  are  mentioned 
in  any  certificate  so  given  by  the  Board  of  Trade,  as  if  compulsory 
powers  of  purchasing  and  taking  lands  had  been  contained  in  the 
certificate  under  this  Act  authorizing  the  making  of  the  railway,  and 
the  provisions  of  the  Lands  Clauses  Acts  and  the  Railways  Clauses 
Acts  relative  to  the  compulsory  purchase  or  taking  of  land  had  been 
incorporated  with  that  certificate  : 

(9.)  If  the  railway  is  m  any  respect  constructed  contrary  to  the  provisions  of 
the  certificate,  or  of  this  Act,  it  shall  be  deemed  to  be  constructed 
contrary  to  the  provisions  of  any  of  those  enactments  applicable  in 
the  case  : 

(10.)  Nothing  herein  shall  extend  or  make  appUosble,  for  the  purposes  of 
this  Act,  to  or  in  any  one  of  the  parts  of  the  United  Kingdom,  any  of 
those  enactments  not  in  force  there  independently  of  this  Act. 

Miscellaneous. 

Board  of  Trade         LII.  Nothing  in  this  Act  shall  make  it  obligatory  on  the  Board  of  Trade  to 
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settle  a  draft  of  a  certificate  in  any  case  if  it  appears  to  the  Roard  of  Trade  for   may  reject  the 
any  reason  that  the  application  of  the  promoters  should  not  be  complied  with  ;    application, 
and  in  case  the  Board  of  Trade  reject  any  application,  aU  contracts  for  the  pur- 
chase or  taking  of  lands  for  the  purposes  of  the  undertaking  shall  cease  to  be 
binding  on  either  party. 

LIII.  Nothing  in  the  certificate  shall  exempt  the  railway,  or  the  company,    Saving  for 
or  persons  to  whom  it  belongs,  from  the  provisions  of  any  general  Act  of  Par-   general  Acts, 
liament  relating  to  railways,  or  to  the  better  audit  of  the  accounts  of  railway   °l  ^^^^f°^ 
companies,  passed  before  or  after  the  issuing  of  the  certificate,  or  from  any 
revision  and  alteration,  under  the  authority  of  Parhament,  of  the  maximum  tolls 
and  charges  allowed  to  be  taken  under  the  certificate. 

LIV.  All  the  provisions  of  this  Act  which  relate  to  the  makiag  of  a  railway   'Sew  works  in 
shall  extend  and  apply,  mutatis  mutandis,  to  the  making  or  executing  of  any  connection 
work  connected  with  or  for  the  purposes  of  a  railway  (as  distinguished  from  '"'^'"  railway, 
the  construction  of  a  railway). 

LV.  Subject  and  according  to  the  provisions  of  this  Act,  the  Board  of  Trade  Power  to 
may,  on  a  joint  application  or  on  two  or  more  separate  applications,  issue  a  authorize  joint 
certificate  empowering  two  or  more  companies,  or  persons,  respectively,  to  jointly 
make  or  execute  the  whole,  or  to  separately  make  or  execute  parts,  of  a  work 
connected  with  or  for  the  purposes  of  a  railway,  and  to  jointly  or  separately  use 
the  whole  or  parts  thereof;  and  all  the  provisions  of  this  Act  which  relate  to  the 
making  of  a.  railway,  or  the  making  or  executing  of  a  work,  shall  extend  and 
apply  to  the  making  or  executing  of  the  whole  and  the  separate  parts  of  such 
work  as  last  aforesaid ;  and  the  form  of  the  certificate  may  be  adapted  to  the 
circumstances  of  the  case. 

LVI.  Where  the  certificate  is  obtained  by  a  previously  existing  company  incor- 
porated by  special  Act  or  by  certificate,  the  certifi.oate  may  authorize  the  company 
to  raise,  as  capital,  for  the  purposes  of  the  certificate,  such  additional  sum  of  money  raiseadd^tional 
as  therein  limited,  by  the  issue  of  new  shares  or  new  stock,  either  ordinary  or  capital, 
preference,  or  partly  ordinary  and  partly  preference,  or  partly  in  that  mode  and 
partly  by  borrowing  on  mortgage,  at  the  option, of  the  company,  or  as  may  be 
prescribed  in  the  certificate,  and  with  power  to  create  and  issue  debenture  stock. 
In  every  such  case  the  Companies  Clauses  Acts  shall  be  incorporated  with  the 
certificate. 

In  every  such  case  the  restrictions  by  this  Act  imposed  on  a  company  when 
originally  incorporated  by  certificate,  with  respect  to  the  exercise  of  their 
borrowing  power  and  to  the  application  of  money  raised  under  the  certificate  by 
calls  or  borrowing,  shall  extend  and  apply  to  such  previously  existing  company 
in  respect  of  sjich  additional  capital. 

LVII.  Where  the  certificate  is  obtained  by  a  previously  existing  company  Where  pro- 
incorporated  by  special  Act  or  by  certificate,  it  shall  be  the  duty  of  the  Board  of  moters  are  a 
Trade  not  to  settle  a  draft  of  the  certificate  without  being  satisfied  that  the   oo'i''P^"yi 
members  of  the  company  have  approved  of  the  apphcation  to  the  Board  of  Trade,    aBpUcation  bv 
in  Mke  manner  as,  imder  the  standing  orders  of  either  House  of  Parhament  for   a  meeting, 
the  time  being  in  force,  their  approval  of  a  railway  biU  would  be  required  to  be 
given  in  the  same  case. 

LVIII.  Subject  and  according  to  the  restrictions  and  provisions  of  this  Act,  ^Powerto 
the  Board  of  Trade,  on  the  application  of  any  company  or  persons  empowered  by   Board  of  Trade 
a  certificate,  may  from  time  to  time  amend,  extend,  or  vary  by  certificate  the    .  *™®""  °T 
previous  certificate,  and  may  by  certificate  revoke  the  previous  certificate.  floate. 

LIX.  If  in  any  case  it  is  made  to  appear  to  the  Board  of  Trade  that  any  po-^rer  to 
error  has  been  committed  in  a  certificate  or  ia  relation  thereto,  the  Board  of 
Trade  may,  subject  and  according  to  the  restrictions  and  provisions  of  this  Act, 
on  the  application  of  any  company,  body,  or  person  affected  by  the  error,  and  on 
notice  to  the  company  or  persons  empowered  by  the  certificate,  correct  the  error 
by  a  further  certificate. 

LX.  A  copy  of  the  London,  Edinburgh,  or  Dublin  Gazette  containing  a  certi- 
ficate or  a  copy  of  a  certificate,  purporting  to  be  printed  by  the  printers  of  the   certificate. 
London,  Edinburgh,  or  Dublin  Gazette,  shall  be  conclusive  evidence  of  the  certi- 
ficate, and  of  the  due  publication  thereof,  without  any  proof  of  the  Gazette,  or 
without  any  proof  of  the  copy  having  been  in  fact  so  printed,  as  the  case  may  be. 
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LXI.  The  company  or  persons  empowered  by  a  certificate  shall  at  aU  times 
keep  at  their  head  ofiice  copies  of  the  certificate  printed  by  the  printers  of  the 
Gazette  or  one  of  the  Gazettes  in  which  the  same  was  published,  in  such  form  as 
general  rules  under  this  Act  direct,  to  be  sold  to  all  persons  desiring  to  buy  the 
same,  at  a  price  not  exceediug  one  shilling  for  each  copy. 

If  any  company  or  persons  fail  to  comply  with  this  provision  they  shall  be 
liable  to  a  penalty  not  exceeding  twenty  pounds,  and  to  a  further  penalty  not 
exceeding  five  pounds  for  every  day  during  which  such  failure  continues  after 
the  first  penalty  is  incurred. 

LXII.  Peiialties  under  this  Act  or  under  a  certificate,  the  recovery  and 
apphcation  whereof  are  not  otherwise  provided  for,  shall  be  recovered  and 
applied  as  penalties  under  the  Railways  Clauses  Acts  are  recoverable  and 
applicable. 

LXIII.  The  Ao.t  of  the  session  of  the  seventh  year  of  King  William  the 
Fourth  and  the  first  year  of  her  Majesty  (chapter  eighty-three),  '  to  compel 
Clerks  of  the  Peace  and  other  Persons  to  take  the  Custody  of  such  Documents  as 
shall  be  directed  to  be  deposited  with  them  under  the  Standing  Orders  of  either 
House  of  Parhament,'  shall  apply  to  documents  required  to  be  deposited  by 
general  rules  under  this  Act. 

LXIV.  The  general  rules  under  this  Act  shall  in  the  first  instance  be  those 
set  forth  in  the  schedule  to  this  Act ;  and  the  Board  of  Trade  may  from  time  to 
time,  for  the  better  execution  of  this  Act,  make  general  rules  adding  to,  alter- 
ing, or  revoking  any  general  rules  for  the  time  being  in  force  under  this  Act ; 
but  any  general  rules  so  made  by  the  Board  of  Trade  shall  not  have  effect  unless 
and  until  they  are  laid  before  both  Houses  of  Parliament,  and  if  either  House  of 
Parliament,  within  six  weeks  after  the  same  are  laid  before  that  House,  thinks 
fit  to  resolve  that  the  same  or  any  part  thereof  ought  not  to  take  effect,  the 
same  or  that  part  thereof  (as  the  case  may  be)  shall  not  take  effect ;  otherwise 
all  rules  made  by  the  Board  of  Trade  under  the  present  section  shall  be  of  the 
same  force  and  effect  as  if  they  had  been  comprised  in  the  schedule  to  this 
Act. 

All  general  rules  which  are  to  take  effect  under  the  present  section  shall  be 
published  in  the  London,  Edinburgh,  and  Dublin  Gazettes. 

LXV.  Not  later  than  the  first  day  of  July  in  each  year  the  Board  of  Trade 
shall  lay  before  both  Houses  of  Parhament  a  report  respecting  the  applications 
to  and  proceedings  of  the  Board  of  Trade  under  this  Act  during  the  year  then 
last  past. 

The  SCHEDULE  referred  to  in  the  foregoing  Act. 

(1.)  Notice  of  Opposition. 

In  the  matter  of 
The  Railways  Construction  Facihties  Act,  1864, 
and 
The  (proposed)  Railway. 

We,  the  Railway  [or  Canal]  Company  hereby  declare  and  give 

notice  that  we  desire  to  be  heard  by  counsel,  agents,  and  witnesses  against  the 
above-mentioned  proposed  undertaking. 
Dated  this  day  of  ,18 

Witness,  A.  B.  (  L.  S. ) 


(2.)  Form  of  Certificate  of  Board  of  Trade. 
The  Railway. 

Certificate  of  the  Board  of  Trade  for  the  construction  of  the 
railway. 
Whereas  the  promoters  of  the 
Railway  have  contracted  for  the  purchase  of  the  lands  required  for  the  railway 
and  the  works  connected  therewith,  and  have  comphed  with  the  requirements 
of  the  Railways  Construction  Facilities  Act,  1864  : 

Now,  therefore,  the  Board  of  Trade  do,  by  this  their  certificate,  in  pursuance  of 
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the  said  Act,  and  by  virtue  and  in  exercise  of  tlie  powers  thereby  in  them  vested, 
and  of  every  other  power  enabling  them  in  this  behalf,  certify  as  follows  : 

[Here  are  to  follow  the  provisions  of  the  certificate  showing  the  powers  con- 
ferred and  the  terms  and  conditions  (if  any)  imposed.^ 

The  Board  of  Trade,  (Signed)  C.  D. . 

Whitehall.  Secretary  to  the  Board  of  Trade. 

Dated  this  day  of 

(3.)  Tolls  and  Charges. 

Table  I. 

Maximum  Chatgesfor  Use  of  Railway  and  Supply  of  Carriages,  Waggons, 

or  1  rucks. 


Passengers  : — For  every  person 
Animals : — 

For  every  horse,   ass,   mule,   or  other  beast  of 

draught  or  burden  (Class  1)      . 
For  every  ox,  cow,  bull,  or  head  of  neat  cattle 
(Class  2)  .  .  .  .  . 

For  every  caH,  pig,  sheep,  lamb,  and  other  small 
animal  (Class  3)  .  .  .  . 

Goods  (except  as  provided  for  in  Table  IV.)  : — 
For  cotton  and  other  wools,  manufactured  goods, 
drugs,  fish,  and  all  other  wares,  merchandize, 
articles,  matters,  or  things  not  enumerated  in 
any  other  class  (Class  4)  .  per  Ton 

For  sugar,  grain,  com,  flour,  hides,  dyewoods, 
earthenware,  timber,  staves,  deals,  and  metals 
(except  iron),  nails,  anvils,  vices,  chains,  and 
light  iron  castings  (Class  5)       .  per  Ton 

For  coke,  charcoal,  pig  iron,  bar  iron,  rod  iron, 
sheet  iron,  hoop  iron,  plates  of  iron,  wrought 
iron,  heavy  iron  castings,  railway  chains,  slabs, 
billets,  and  rolled  iron,  lime,  bricks,  tiles,  slates, 
salt,  fireclay,  and  stone  (Class  6)  per  Ton 

For  dung,  compost,  manure,  undressed  material  for 
repair  of  public  roads  or  highways,  coals,  culm, 
cinders,  cannel,  ironstone,  iron  ore,  limestone, 
clay  (except  flireclay),  chalk,  sand,  and  slag 
(Class  7)  .  .  .  per  Ton 

For  every  carriage  of  whatever  description  con- 
veyed on  a  truck  or  platform  belonging  to  the 
proprietors  of  the  railway  (Class  8)  : 
If  not  weighing  more  than  one  ton    . 
If  weighing  more  than  one  ton,  then  for  the 
first  ton      ..... 
And  for  every  additional  quarter  of  a  ton,  or 
fractional  part  of  a  quarter  of  a  ton,  above 
the  first  ton  .... 

4  D 


For  Use  of 

Railway,  per 

Mile. 


Twopence. 


Threepence. 

Twopence. 

Three 
farthings. 


Threepence. 


Twopence 
haKpenny. 


Three 
halfpence. 


Five 
farthings. 


Sixpence. 

Sixpence. 

Three 
halfpence. 


For  Supply  of 

Can-iage, 

"Waggon,  or 

Truck  by  the. 

Proprietors  of 

tlie  Railway, 

the  additional 

Samper 

Mile  of 


One  penny. 


One  penny. 

One  penny. 

One 

farthing. 


One  penny. 
One  penny. 

One  penny. 


One 

halfpenny. 
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Table  II. 
Maximum  Charges  for  Supply  of  Locomotive  Power. 
For  the  use  of  engines  for  propelling  carriages  on  the  railway, 
every  passenger,  animal,  and  ton  of  goods 


for 


per  nule  one  penny. 


Table  III. 


Maximum  total  Charges  for  Use  of  Railway  and  Supply 
or  Trucks,  and  Supply  of  Locomotive  Power,  and  every 
to  Conveyance  of  Passengers,  Animals,  or  Goods  along 

Passengers : — 
For  every  person  conveyed  in  a  First-class  carriage 
,,  ,,  Second-class     ,, 


Third-class 


Animals : — 
For  every  animal  in  Class  1 

„  Class  2 

„  Class  3 
Goods : — 

For    everything   in    Class  4 

,,  Class  5 

„  Class  6 

„  Class  7 

For  every  carriage  in  Class  8 


per  ton 
per  ton 
per  ton 
per  ton 


of  Carriages,  Waggons, 
other  Expense  incidental 
the  Railway. 

Per  Mile. 

Threepence. 

Twopence. 

Five  farthings. 

Fourpence. 

Threepence. 

Three  halfpence 

Fourpence. 
Threepence. 
Twopence. 
Three  halfpence. 
The  charge  specified 
ia  Table  I. 


Table  IV. 


Maximum  Charges  for  small  Packages  and  single  Articles  of  great  Weight. 


Small  Packages : — 
For  every  parcel  not  exceeding  seven  pounds  in  weight 
„  exceeding  seven  pounds,  but  not  ex- 

ceeding fourteen  pounds,  in  weight 
,,  exceeding  fourteen  pounds,  but  not 

exceeding  twenty-eight  pounds,  in 
weight  ..... 

,,  exceeding  twenty-eight  pounds,  but 

not  exceeding  fifty-six  pounds,  in 
weight  .... 

,,  exceeding  fifty-six  pounds,  but  not 

exceeding  five  hundred  pounds,  in 
weight,  for  the  first  fifty-six  pounds 
And  for  every  additional  fifty- 
six  pounds,  or  fractional  part 
of  fifty-six  pounds,  above  the 
first  fifty-six  pounds 
Single  Articles  of  great  Weight : — 

For  every  boiler,  cylinder,  or  single  piece  of  machinery, 
timber  or  stone,  or  other  single  article  : 

If  weighing  (inclusive  of  the  carriage)  more  than 
four  but  not  more  than  eight  tons,  sixpence  per 
ton  per  nule. 
If  weighing  (inclusive  of  the  carriage)  more  than 
eight  tons,  such  sum  as  the  proprietors  of  the 
railway  think  fit. 

Regulations. 
Short  distance  1.  For  passengers,  animals,  or  goods  conveyed  on  the  railway  for  a  distance 

charge.  jggg  ^^jjgjj  ^jjg^^  prescribed  in  the  certificate  as  the  short  distance,  and  if  none  is 

prescribed  then  for  a  distance  less  than  six  miles,  charges  are  to  be  payable  as 
for  the  short  distance  prescribed,  and  if  none  is  prescribed  then  as  for  six  mUes. 


Sixpence. 
Bightpence. 

One  shilling. 

One  shilling  and 
threepence. 

One  shilling. 
Sixpence. 
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2.  In  respect  of  passengers,  every  fraction  of  a  mile  beyond  an  integral 
number  of  miles  is  to  be  deemed  a  mUe. 

3.  In  respect  of  animals  and  goods,  for  a  fraction  of  a  mUe  beyond  the  short 
distance  prescribed,  or  if  none  is  prescribed  then  beyond  six  miles,  or  beyond  any 
greater  number  of  miles,  charges  are  to  be  payable  in  proportion  to  the  number 
of  quarters  of  a  mile  contained  in  that  fraction  ;  and  a  fraction  of  a  quarter  of  a 
mile  is  to  be  deemed  a  quarter  of  a  mile. 

4.  For  a  fraction  of  a  ton  charges  are  to  be  payable  according  to  the  num- 
ber of  quarters  of  a  ton  in  that  fraction  ;  and  a  fraction  of  a  quarter  of  a  ton  is 
to  be  deemed  a  quarter  of  a  ton. 

5.  Every  passenger  travelling  on  the  railway  may,  vrithout  charge,  cause  to 
be  carried  in  the  same  train  with  him  his  ordinary  luggage,  not  exceeding  the 
weight  prescribed  in  the  certificate,  and  if  none  is  prescribed  then  not  exceeding 
the  weight  of  one  himdred  and  twenty  pounds  for  a  first-class  passenger,  one 
hundred  pounds  for  a  second-class  passenger,  and  sixty  pounds  for  a  third-class 
passenger. 

6.  The  restriction  as  to  charges  for  passengers  does  not  extend  to  special 
trains  when  required  by  passengers,  but  apphes  only  to  the  ordinary  or  express 
passenger  or  goods  trains  appointed  by  the  proprietors  of  the  railway. 

7.  Except  as  to  stone  and  timber,  weight  is. to  be  determined  according  to 
avoirdupois  weight. 

Fourteen  cubic  feet  of  stone,  and  forty  cubic  feet  of  oak,  mahogany,  teak, 
beech,  or  ash,  and  fifty  cubic  feet  of  any  other  timber,  are  to  be  deemed  one  ton, 
and  so  in  proportion  for  any  smaller  quantity. 

8.  In  addition  to  the  charges  in  Table  III.,  a  reasonable  charge  is  to  be 
payable  for  the  loading,  covering,  and  unloading  of  goods  at  any  station,  being 
a  terminal  station  in  respect  of  such  goods,  and  for  delivery  and  collection,  and 
any  other  services  incidental  to  the  duty  or  business  of  a  carrier,  where  such 
services,  or  any  of  them,  are  or  is  performed  by  the  proprietors  of  the  railway. 

A  station  is  not  to  be  considered  a  terminal  station  in  respect  of  goods,  unless 
they  are  received  there  direct  from  the  consignor,  or  are  directed  to  be  dehvered 
there  to  the  consignee. 

9.  The  term  small  packages  does  not  include  articles  sent  in  large  aggregate 
quantities,  although  made  up  of  separate  parcels,  such  as  bags  of  sugar,  coffee, 
meal,  and  the  hke ;  but  applies  only  to  single  parcels  in  separate  packages. 

10.  Nothing  herein  or  in  the  certificate  contained  is  to  prevent  the  proprie- 
tors of  the  railway  from  taking  any  charge  over  and  above  the  charges  herein- 
before limited  for  the  conveyance  of  goods  of  any  description  by  agreement  with 
the  owners  of  or  any  persons  in  charge  of  such  goods,  either  in  respect  of  the 
conveyance  thereof  (except  small  packages)  by  passenger  trains,  or  by  reason  of 
any  other  special  service  performed  by  the  proprietors  of  the  railway  in  relation 
thereto. 


Fraction  of 
mile  ;  pas- 
sengers. 
Fraction  of 
mile;  animals 
and  goods. 


Fraction  of 
ton. 


luggage. 


Special  trains. 


Determination 
of  weight. 


Terminal 

station 
charges. 


Small  pack- 


Agreement  for 

higher 

charges. 


(IV.)  Enactments  m  General  Acts  relating  to  Railways  applied  to 
Railways  under  this  Act. 


Session  and  Chapter,  and  Section 
(if  any). 


Title  or  Short  Title  of  Act. 


1  &  2  Vict.  c.  80 

1  &  2  Vict.  c.  98 

2  &  3  Vict.  c.  45 


3  &  4  Vict.  c.  97 
5  &  6  Vict.  c.  55 


An  Act  for  the  Payment  of  Constables  for 
keeping  the  Peace  near  Public  Works. 

An  Act  to  provide  for  the  Conveyance  of  the 
Mails  by  Railways. 

An  Act  to  amend  an  Act  of  the  Fifth  and 
Sixth  Years  of  the  Reign  of  his  late  Ma- 
jesty King  WUham  the  Fourth  relating  to 
Highways. 

An  Act  for  regulating  Railways. 

An  Act  for  the  better  Regulation  of  Railways, 
and  for  the  Conveyance  of  Troops. 
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Session  and  Chapter,  and  Section 
(if  any). 


Title  or  Short  Title  of  Act. 


5  &  6  Vict.  c.  79,  ss.  2  to  7 
(both  incliisive),  and  ss.  24, 
25,  26 


7  &  8  Vict.  c.  85 


8  &  9  Vict.  c.  3 


8  &  9  Vict.  c.  46 


9  &  10  Vict.  c.  57,  ss.  4,  6,  7, 

10  &  11  Vict.  i:.  85,  s.  16 


14  &  15  Vict.  c.  64    . 

17  &  18  Vict.  c.  31    . 

18  &  19  Vict.  c.  122,  s.  6 


20  &  21  Vict.  0,  31,  s.  4 

21  &  22  Vict.  0.  75    . 


22  &  23  Vict.  c.  59    . 

26  &  27  Vict.  c.  33,  ss.  13,  14 

26  &  27  Vict.  c.  112,  s.  32 


An  Act  to  jrepeal  the  Duties  payable  on  Stage 
Carriages,  and  on  Passengers  conveyed 
upon  Railways,  and  certain  other  Stamp 
Duties  in  Great  Britain,  and  to  grant  other 
Duties  in  lieu  thereof  ;  and  also  to  amend 
the  Laws  relating  to  Stamp  Duties. 

An  Act  to  attach  certain  Conditions  to  the  Con- 
struction of  future  Railways  authorized  or 
to  be  authorized  by  any  Act  of  the  present 
or  succeeding  Sessions  of  Parhament,  and 
for  other  Purposes  relating  to  Railways. 

An  Act  for  the  Appointment  of  Constables 
or -other  Officers  for  keeping  the  Peace 
near  Public  Works  in  Scotland. 

An  Act  for  the  Appointment  of  additional 
Constables  for  keeping  the  Peace  near 
Public  Works  in  Ireland; 

An  Act  for  regulating  the  Gauge  of  Railways. 

An  Act  for  giving  further  Facilities  for  the 
Transmission  of  Letters  by  Post,  and  for 
the  regulating  the  Duties  of  Postage  there- 
on, and  for  other  Purposes  relating  to  the 
Post  Office. 

An  Act  to  repeal  the  Act  for  constituting 
Commissioners  of  Railways. 

The  Railway  and  Canal  Traffic  Act,  1854. 

An  Act  to  amend  the  Laws  relating  to  the 
Construction  of  Buildings  in  the  Metro- 
,  pohs  and  its  Neighbourhood. 

An  Act  to  amend  and  explain  the  Inclosure 
Acts. 

An  Act  to  amend  the  Laws  relating  to  Cheap 
Trains,  and  to  restrain  the  Exercise  of  cer- 
tain Powers  by  Canal  Companies,  being 
also  Railway  Companies. 

Railway  Companies  Arbitration  Act,  1859. 

An  Act  for  granting  to  her  Majesty  certain 
Duties  of  Inland  Revenue,  and  to  amend 
the  Laws  relating  to  the  Inland  Revenue. 

The  Telegraph  Act,  1863. 


(V.)  General  Rules. 
Form  of  Application. 

1.  The  application  to  the  Board  of  Trade  for  a  certificate  is  to  be  made  by  a 
memorial  in  writing,  signed  by  the  promoters,  or  some  or  one  of  them,  and 
lodged  at  the  office  of  the  Board  of  Trade. 

2.  Together  with  the  memorial  the  promoters  are  to  lodge — 

(a.)  A  printed  draft  of  the  certificate  as  proposed  by  the  promoters  : 
(6.)  An  estimate  of  the  expense  of  the  construction  of  the  proposed 

new  railway  or  work  (if  any),  signed  by  the  person  making  the 

estimate. 

Plans,  Sections,  etc. 

3.  Maps,  plans,  sections,  and  books  of  reference  deposited  by  the  promoters 
are  to  be  such,  in  respect  of  scale  and  contents  and  otherwise,  as,  under  the 
standing  orders  of  either  House  of  Parliament  for  the  time  being  in  force,  they 
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would  be  obliged  to  deposit  if  they  were  proceeding  in  the  same  case  by  a  rail- 
way bill. 

4.  The  maps,  plans,  sections,  and  books  of  reference  aforesaid  are  to  be 
deposited  at  the  office  of  the  Board  of  Trade  at  the  time  when  the  memorial  is 
lodged  there. 

5.  They  are  also  to  be  deposited  for  public  inspection  at  the  same  offices  of 
the  Clerks  of  the  Peace  or  Sheriff-clerks,  at  which,  under  the  standing  orders 
aforesaid,  the  promoters  would  be  obliged  to  deposit  them  if  they  were  proceed- 
ing in  the  same  case  by  a  railway  hill. 

6.  Where  any  part  of  the  railway  wiU  be  situate  within  the  limits  of  the 
metropolis,  as  defined  by  the  Metropolis  Management  Act,  1855,  a  copy  of  so 
much  of  the  plans  and  sections  as  relates  to  that  part  is  to  be  deposited  at  the 
office  of  the  Metropolitan  Board  of  Works. 

7.  A  copy  of  so  much  of  the  plans  and  sections  as  relates  to  each  parish  in 
which  any  part  of  the  railway  will  be  situate,  or  in  which  any  lands  intended  to 
be  taken  for  the  railway  are  situate,  together  with  a  copy  of  so  much  of  the 
book  of  reference  aa  relates  to  that  parish,  is  to  be  deposited  for  public  inspec- 
tion with  the  officer  or  person  with  whom,  under  the  standing  orders  aforesaid, 
the  promoters  would  be  obliged  to  deposit  the  same  if  they  were  proceeding  in 
the  same  case  by  a  railway  bill. 

Advertisements  as  to  Application. 

8.  After  all  the  deposits  aforesaid  have  been  made,  notice  of  the  application 
to  the  Board  of  Trade  is  to  be  given  by  advertisement  published  as  follows,  namely : 

Where  the  railway  will  be  situate  wholly  ia  one  county,  city,  or  town,  or 
county  of  a  city  or  town,  then  once  in  each  of  three  successive  weeks  in 
some  one  and  the  same  newspaper  of  that  county,  city,  or  town,  or 
county*  of  a  city  or  town : 

Where  the  railway  will  not  be  situate  wholly  in  one  county,  city,  or  town, 
or  county  of  a  city  or  town,  then  once  in  each  of  three  successive  weeks 
in  some  one  and  the  same  newspaper  of  the  county,  city,  or  town,  or 
county  of  a  city  or  town,  whereia  the  head  office  of  the  promoters  is 
situate,  and  also  once  in  each  of  three  successive  weeks  in  some  one  and 
the  same  newspaper  of  each  county,  city,  or  town,  or  county  of  a  city  or 
town,  wherein  any  part  of  the  railway  will  be  situate : 

If  in  any  case  there  is  not  any  such  newspaper  as  hereinbefore  described, 
then  in  Hke  manner  in  a  newspaper  of  some  adjoining  or  neighbouring 
county : 

In  every  case,  once  at  least  in  the  London,  Edinburgh,  or  Dublin  Gazette, 
respectively,  if  the  railway  will  be  situate  whoUy  in  England  or  Scotland, 
or  in  Ireland ;  and  both  in  the  London  and  in  the  Edinburgh  Gazette,  if 
the  railway  wiU  be  situate  partly  in  England  and  partly  in  Scotland. 

9.  The  advertisements  are  to  be  published  either  in  the  month  of  June  or  in 
the  month  of  November  and  not  at  any  other  time. 

10.  Each  advertisement  is  to  give  the  address  of  an  office  in  London  where 
copies  of  the  draft  certificate  will  be  supplied  as  hereinafter  directed.' 

11.  Bach  advertisement  is  to  state  that  all  persons  desirovis  of  making  any 
representation  to  the  Board  of  Trade,  or  of  bringing  before  them  any  objection, 
respecting  the  application,  may  do  so  by  letter  addressed  to  the  secretary  of  the 
Board  of  Trade,  on  or  before  the  first  day  of  August  or  first  day  of  January 
next  succeeding  the  date  of  the  advertisement,  according  as  the  same  is  published 
in  the  month  of  June  or  in  the  month  of  November. 

Deposit  of  Copies  of  Advertisements. 

12.  Within  one  week  after  the  publication  of  the  latest  advertisement,  a  copy 
of  each  of  the  newspapers  and  Gazettes  containing  the  several  advertisements  is 
to  be  lodged  at  the  office  of  the  Board  of  Trade. 

13.  Within  the  same  time,  a  printed  copy  of  the  Gazette  advertisement  is  to 
be  deposited  for  public  inspection  in  each  of  the  same  offices,  and  with  each  of 
the  same  officers  and  persons,  in  which  or  with  whom  the  maps,  plans,  sections, 
and  books  of  reference  or  parts  thereof  were  deposited. 
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14.  The  last-mentioned  deposit  of  a  copy  of  the  Gazette  advertisement  may- 
be made  (if  the  promoters  choose)  by  means  of  a  registered  post  letter,  and  any 
deposit  so  made  shall  be  deemed  made  on  the  day  on  which  such  letter  would  be 
delivered  in  ordinary  course  of  post. 

Note  of  Time  of  Deposit. 

15.  Where  any  document  is  deposited  under  these  rules  for  pubhc  inspection, 
the  Clerk  of  the  Peace,  Sheriff -clerk,  or  other  officer  or  person,  in  whose  office  or 
with  whom  it  is  deposited,  is  to  make  thereon  a  memorial  in  writing  denoting  the 
time  at  which  it  was  deposited. 

Notice  to  Road  Trustees. 

16.  Where  any  part  of  a  turnpike  road  or  public  highway  is  intended  to  be 
taken  or  used,  or  to  be  diverted  or  otherwise  interfered  with,  for  the  purposes  of 
the  railway,  the  promoters  in  the  month  of  June  or  November  (as  the  case  may 
be)  in  which  the  advertisements  are  published  are  to  serve  notice  of  the  appli- 
cation on  the  trustees  or  other  persons  having  the  management  of  such  road  or 
highway. 

Notice  of  Opposition. 

17.  Notice  of  opposition  by  a  railway  or  canal  company  is  to  be  lodged  at 
the  office  of  the  Board  of  Trade,  not  later  than  the  first  day  of  August  or  first 
day  of  January  next  succeeding  the  date  of  the  advertisement  of  application, 
according  as  the  same  is  published  in  the  month  of  June  or  in  the  month  of 
November. 

Notice  of  Settlement  of  Draft  Certificate. 

•  18.  On  the  draft  certificate  being  settled  by  the  Board  of  Trade,  the  pro- 
moters are  to  serve  a  copy  thereof,  with  a  notice  that  the  draft  has  been  settled 
by  the  Board  of  Trade,  on  every  company,  body,  or  person,  by  whom  any  re- 
presentation or  objection  respecting  the  application  was  made  to  or  brought 
before  the  Board  of  Trade,  and  are  also  to  give  by  advertisement  or  otherwise 
such  public  or  other  notice  (if  any)  thereof,  as  according  to  the  circumstances  of 
/   the  case  the  Board  of  Trade  direct. 

Supply  of  Copies  of  Draft  Certificate. 

19.  From  the  time  of  the  publication  of  the  first  advertisement  the  promoters 
are  to  keep  in  the  office  mentioned  in  this  behalf  in  the  advertisement,  a  sufficient 
number  of  copies  of  the  draft  of  the  certificate  as  proposed  by  them,  and  are  to 
furnish  there  copies  to  all  persons  applying  for  them  at  the  price  of  not  more 
than  SLKpence  each. 

20.  From  the  time  of  the  settlement  of  the  draft  certificate  by  the  Board  of 
Trade,  the  promoters  are  to  keep  in  the  office  aforesaid  copies  of  the  draft  sup- 
plied to  them  for  that  purpose  by  the  Board  of  Trade,  and  are  to  furnish  there 
copies  thereof  to  all  persons  appljring  for  them  at  such  price  (if  any)  as  the 
Board  of  Trade  from  time  to  time  direct. 

Deposit  of  Money. 

21.  The  deposit  of  money  or  Government  securities  in  court  is  to  be  made 
within  one  month  after  notice  from  the  Board  of  Trade  that  they  are  prepared 
to  issue  the  certificate.  * 

Printing  of  Certificate. 

22.  Copies  of  the  certificate  printed  by  the  printers  of  a  Gazette  are  to  be 
printed  on  ordinary  white  foho  paper,  similar  in  size  to  the  paper  on  which  the 
Public  General  Acts  of  Parhament  are  printed  for  public  sale. 


28  VICT.  c.  27. 
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28  Vict.  c.  27. — An  Act  for  awarding  Costs  in  certain  Cases  of  Private  Bilk. — 

I26th  May  1865.] 

Whereas  it  is  expedient  to  empower  committees  of  both  Houses  of  Parliament 
on  private  bills  to  award  costs  in  certain  cases :  Be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiri- 
tual and  Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

I.  When  the  committee  on  a  private  bill  shall  decide  that  the  preamble  is  not 
proved,  or  shaU.  insert  in  such  bill  any  provision  for  the  protection  of  any  peti- 
tioner, or  strike  out  or  alter  any  provision  of  such  bill  for  the  protection  of  such 
petitioner,  and  further  unanimously  report,  with  respect  to  any  or  all  of  the 
petitioners  against  the  bUl,  that  such  petitioner  or  petitioners  has  or  have  been 
unreasonably  or  vexatiously  subjected  to  expense  in  defending  his  or  their  rights 
proposed  to  be  interfered  with  by  the  bill,  such  petitioner  or  petitioners  shall  be 
entitled  to  recover  from  the  promoters  of  such  bUl  his  or  their  costs  in  relation 
thereto,  or  such  portion  thereof  as  the  committee  may  think  fit,  such  costs  to  be 
taxed  by  the  taxing  officer  of  the  House  as  hereinafter  mentioned,  or  the  commit- 
tee may  award  such  a  sum  for  costs  as  they  shall  think  fit,  with  the  consent  of 
the  parties  affected. 

II.  When  the  committee  on  a  private  bill  shall  decide  that  the  preamble  is 
proved,  and  further  unanimously  report  that  the  promoters  of  the  bfll  have  been 
vexatiously  subjected  to  expense  in  the  promotion  of  the  said  bill  by  the  opposi- 
tion of  any  petitioner  or  petitioners  against  the  same,  then  the  promoters  shall 
be  entitled  to  recover  from  the  petitioners,  or  such  of  them  as  the  committee 
shall  think  fit,  such  portion  of  their  costs  of  the  promotion  of  the  bill  as  the 
committee  may  think  fit,  such  costs  to  be  taxed  by  the  taxing  officer  of  the 
House  as  hereinafter  mentioned,  or  such  a  sum  for  costs  as  the  committee  shall 
name,  with  the  consent  of  the  parties  aifected  ;  and  in  their  report  to  the  House 
the  committee  shall  state  what  portion  of  the  costs,  or  what  sum  for  costs,  they 
shall  so  think  fit  to  award,  together  with  the  names  of  the  parties  hable  to  pay 
the  same  and  the  names  of  the  parties  entitled  to  receive  the  same  :  Provided 
always,  that  no  landowner  who  bona  fide  at  his  own  sole  risk  and  charge  opposes 
a  bUl  which  proposes  to  take  any  portion  of  the  said  petitioner's  property  for  the 
pmrposes  of  the  bill  shall  be  liable  to  any  costs  in  respect  of  his  opposition  to  such 
bUl. 

III.  On  application  made  to  the  taxing  officer  of  the  House  by  such  pro- 
moters or  petitioners,  or  by  their  sohcitors  or  parliamentary  agents,  not  later  than 
six  calendar  months  after  the  report  of  such  comhiittee,  and  in  cases  where  no 
sum  shall  have  been  named  by  the  committee,  with  the  consent  of  the  parties 
affected,  not  until  one  month  after  a  bill  of  such  costs  shall  have  been  delivered 
to  the  party  chargeable  therewith,  which  bill  shall  be  sealed  with  the  seal  or 
subscribed  with  the  proper  hand  of  the  parties  claiming  such  costs,  or  of'  their 
solicitor  or  parliamentary  agent,  the  taxing  officer  shall  examine  and  tax  such 
costs,  and  shall  dehver  to  the  parties  affected,  or  either  or  any  of  them,  on  apph- 
cation,  a  certificate  signed  by  himself,  expressing  the  amount  of  such  costs,  or 
in  cases  where  a  sum  for  costs  shall  have  been  named  by  the  committee,  with 
the  consent  as  aforesaid,  sufeh  sum  as  shall  have  been  so  named,  with  the  name 
of  the  party  liable  to  pay  the  same,  and  the  name  of  the  party  entitled  to  receive 
the  same,  and  such  certfficate  shall  be  conclusive  evidence  as  well  of  the  amount 
of  the  demand  as  of  the  title  of  the  party  therein  named  to  recover  the  same 
from  the  party  therein  stated  to  be  hable  to  the  payment  thereof  ;  and  the  party 
claiming  under  the  same  shall,  upon  payment  thereof,  give  a  receipt  at  the  foot 
of  such  certificate,  which  shall  be  a  sufficient  discharge  for  the  same. 

IV.  AH  powers  given  to  the  taxing  officer  by  the  Acts  ten  and  eleven  Victoria, 
chapter  sixty-nine,  and  twelve  and  thirteen  Victoria,  chapter  seventy-eight,  with 
reference  to  the  examination  of  parties  and  witnesses  on  oath,  and  with  reference 
to  the  production  of  documents,  and  with  reference  to  the  fees  payable  in  respect 
of  any  taxation,  shall  be  vested  in  the  taxing  officer  for  the  purposes  of  this  Act. 


When  eommit- 
tse  report 
'preamble  not 
proved,' oppon- 
ents to  be 
entitled  to 
recover  costs.  , 


When  commit- 
tee report 
uuanimonsly 
'  opposition 
unfounded,' 
promoters  to 
be  entitled  to 
recover  costs. 


Proviso. 


Costs  to  be 
taxed. 


Powers  i»f 
taxing  officer. 
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Eecovery  of 
costs  when 
taxed. 
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V.  The  party  entitled  to  such  taxed  costs,  or  such  sum  named  by  the  com- 
mittee, with  such  consent  as  aforesaid,  or  his  executors  or  admmistrators,  may 
demand  the  whole  amount  thereof,  so  certified  as  above,  from  any  one  or  more  of 


Form  of  action 
in  Scotland. 

Persons  paying 
costs  may 
recover  a  pro- 
portion from 
other  persons 
liable  thereto. 

When  commit- 
tee report  'pre- 
amble not 
proved,'  pro- 
moters to  pay 
costs  out  of 
dejjosits. 


Deiinition  of 
promoters. 


Meaning  of 
private  bill. 

Commence- 
ment of  Act. 


of  Record  at  Westminster  or  Dublia,  or  by  action  r    i     j  j:      j-i. 

Scotland.  In  such  action  it  shall  be  sufadent,  in  England  or  Ireland,  for  the 
plaintiff  to'  declare  that  the  defendant  is  indebted  to  him  in  the  sum  mentioned 
in  the  said  certificate  :  and  the  said  plaintiff  shaU,  upon  filmg  the  said  declara- 
tion, together  with  the  said  certificate  and  an  affidavit  of  such  demand  as  afore- 
said; be  at  liberty  to  sign  judgment  as  for  want  of  plea  by  mldicit  md  take 
out  execution  for  the  said  sum  so  mentioned  in  the  said  certificate,  together 
with  the  costs  of  the  said  action,  according  to  due  course  of  law :  Frovidecl 
always,  that  the  validity  of  such  certificate  shaU  not  be  called  m  question  m 

any  court.  ,  „     ,,  j.     n 

VI.  In  such  action  it  shall  be  sufadent,  in  Scotland,  for  the  pursuer  to  aJege 
that  the  defender  is  indebted  to  him  in  the  sum  mentioned  m  the  said  certificate, 
mider  the  fike  proviso  in  regard  to  the  validity  of  the  certificate. 

VII.  In  eveiT  case  it  shaU  be  lawful  for  any  person  from  whom  the  amount 
of  such  costs  or  sum  named  by  the  committee  with  consent  as  aforesaid  has  been 
so  recovered  to  recover  from  the  other  persons,  or  any  of  them,  who  are  fiable 
to  the  payment  of  such  costs  or  sum  named  by  the  committee  with  consent  as 
aforesaid  a  proportionate  share  thereof,  according  to  the  number  of  persons  so 
liable,  and  according  to  the  extent  of  the  liability  of  each  pereon. 

VIII.  In  any  case  in  which  the  committee  shall  have  reported  that  the  pre- 
amble is  not  proved,  and  where,  in  accordance  with  the  standing  orders  of  either 
House  of  Parliament  and  of  an  Act  of  the  ninth  year  of  her  present  Majesty, 
chapter  twenty,  a  deposit  of  money  or  stock  is  made  with  respect  to  the  applica- 
tion to  Parhament  for  an  Act,  the  money  or  stock  so  deposited  shall  be  a  secu- 
rity for  the  payment  by  the  promoters  of  the  bill  for  the  Act  of  all  costs  or 
sums  in  respect  of  costs,  if  any,  payable  by  them  under  this  Act;  and  every 
party  entitled  to  receive  any  costs  or  sum  so  payable  shall  accordingly  have  a 
hen  avaaable  in  equity  for  the  same  on  the  money  or  stock  so  deposited,  and  the 
lien  shaU  attach  thereon  at  the  time  when  the  bill  is  first  referred  to  a  conmuttee 
of  either  House  of  Parhament ;  provided  that  where  several  parties  have  the  lien 
for  an  amount  exceeding  in  the  aggregate  the  net  value  of  the  money  or  stock, 
their  respective  claims  shall  proportionately  abate.       ,       ,    .         ,     „ 

IX.  Wlien  a  bill  is  not  promoted  by  a  company  already  formed,  all  persons 
whose  names  shafi  appear  in  such  bill  as  promoting  the  same,  and  m  the  event 
of  the  bill  passmg  the  company  thereby  incorporated,  shall  be  deemed  to  be  pro- 
moters of  such  bin  for  all  the  purposes  of  this  Act.       _  j.    j  x 

X.  For  the  purposes  of  this  Act  the  expression  private  biU  shaU  extend  to 
and  include  any  bill  for  a  local  and  personal  Act. 

XI.  That  this  Act  shaU  not  take  effect  before  the  first  day  of  November  one 
thousand  eight  hundred  and  sixty-five. 


The  advance 
of  money  on 
contract  to 
receive  a  share 
of  profits  not 
to  constitute 
the  lender  a 
partner. 


28  AND  29  Vict.  C.  SQ.—An  Act  to  amend  the  Law  of  Partnership.— 
[5th  July  1865.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  partnership  :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  m  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same,  as  foUows  :— 

I.  The  advance  of  money  by  way  of  loan  to  a  person  engaged  or  about 
to  engage  m  any  trade  or  imdertakmg  upon  a  contract  m  writing  with  such 
person  that  the  lender  shall  receive  a  rate  of  interest  varying  with  the  proiits, 
or  shall  receive  a  share  of  the  profits  arising  from  carrying  on  siich  trade  or 
undertaking,  shall  not,  of  itself,  constitute  the  lender  a  partner  with  the  person 
or  the  persons  carrying  on  such  trade  or  midertaking,  or  render  him  responsible 
as  such. 
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II.  No  contract  for  the  remuneration  of  a  servant  or  agent  of  any  person 
engaged  in  any  trade  or  imdertaking  by  a  share  of  the  profits  of  such  trade  or 
undertaking  shall,  of  itself,  render  such  servant  or  agent  responsible  as  a  partner 
therein,  nor  give  him  the  rights  of  a  partner. 

III.  No  person  being  the  widow  or  child  of  the  deceased  partner  of  a  trader, 
and  receiving  by  way  of  annuity  a  portion  of  the  profits  made  by  such  trader  in 
his  business,  shall,  by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of 
or  to  be  subject  to  any  liabilities  incurred  by  such  trader. 

IV.  No  person  receiving  byway  of  annuity  or  otherwise  a  portion  of  the  profits 
of  any  business,  in  consideration  of  the  sale  by  him  of  the  good- will  of  such 
biisiness,  shall,  by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of  or 
be  subject  to  the  liabilities  of  thQ  person  carrying  on  such  business. 

V.  In  the  event  of  any  such  trader  as  aforesaid  being  adjudged  a  bankrupt,  or 
taking  the  benefit  of  any  Act  for  the  relief  of  insolvent  debtors,  or  entering  into 
an  arrangement  to  pay  his  creditors  less  than  twenty  shillings  in  the  pound,  or 
dying  in  insolvent  circumstances,  the  lender  of  any  such  loan  as  aforesaid  shall 
not  be  entitled  to  recover  any  portion  of  his  principal,  or  of  the  profits  or  inte- 
rest payable  in  respect  of  such  loan,  nor  shall  any  such  vendor  of  a  good-will  as 
aforesaid  be  entitled  tq  recover  any  such  profits  as  aforesaid  until  the  claims  of 
the  other  creditors  of  the  said  trader  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied. 

VI.  In  the  construction.of  this  Act  the  word  '  person'  shall  include  a  partner- 
ship firm,  a  joint-stock  company,  and  a  corporation. 


The  remune- 
ration of 
agents,  etc.,  by 
share  of  profits 
not  to  make 
them  partners. 

Certain  an- 
nuitants not  to 
be  deemed 
partners. 
Eeceipt  of 
profits  in  con- 
sideration of 
sale  of  good- 
will not  to 
make  the  seller 
a  partner. 

In  case  of 
bankruptcy, 
etc.,  lender  not 
to  rank  with 
other  creditors. 


Interpretation 
of  'person.' 


CONVENTION  between  her  Majesty  and  the  Emperor  of  the  French,  relative  to  Joint- 
stock  Companies. — Signed  at  Paris,  April  30,  1862.     [Ratifications  exchanged  at  Paris, 
'    May  15,  1862.] 


Her  Majesty  the  Queen  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  his 
Majesty  the  Emperor  of  the  French,  having 
judged  it  expedient  to  come  to  an  understand- 
ing in  order  to  define,  within  their  respective 
dominions  and  possessions,  the  position  of 
commercial,  industrial,  and  financial  companies 
and  associations  constituted  and  authorized  in 
conformity  with  the  laws  in  force  in  either  of 
the  two  countries,  have  resolved  to  conclude  a 
Convention  for  that  purpose,  and  have  named 
as  their  plenipotentiaries,  that  is  to  say : 

Her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  the 
Right  Honourable  Henry  Richard  Charles 
Earl  Cowley,  her  Majesty's  Ambassador 
Extraordinary  and  Plenipotentiary  to  the 
Emperor  of  the  French  ; 

Ajid  his  Majesty  the  Emperor  of  the 
French,  M.  Edouard  Antoine  Thouvenel, 
Senator,  his  Minister  and  Secretary  of  State 
for  the  Department  of  Foreign  Affairs ; 

Who,  after  having  communicated  to  each 
other  their  respective  fuU  powers,  found  in 
good  and  due  form,  have  agreed  upon  and 
concluded  the  following  Articles  :~- 

Article  I. 

The  High  Contracting  Parties  declare  that 
they  mutu^ly  grant  to  all  companies  and  other 


Sa  Majeste  la  Eeine  du  Royaume  Uni  de  la 
Grande  Bretagne  et  d'Irlande,  et  sa  Majeste 
I'Empereur  des  Francjais,  ayant  juge  utile  de 
s'entendre,  pour  regulariser  dans  leurs  etats  et 
possessions  respectifs,  la  situation  des  com- 
pagnies  et  associations  commerciales,  indus- 
trieUes,  et  financieres,  constituees  et  autorisees 
suivant  les  lois  particuheres  h,  chacun  des  deux 
pays,  ont  resolu  de  conclure  une  Convention 
dans  ce  but,  et  ont  muni  a  cet  effet  de  leurs 
pleins  pouvoirs,  savoir : 

Sa  Majesty  la  Eeine  du  Royaume  Uni  de 
la  Grande  Bretagne  et  d'Irlande,  le  Tres 
Honorable  Henri  Richard  Charles  Comte 
Cowley,  son  Ambassadeur  Extraordinaire  et 
Plenipotentiaire  pres  sa  Majeste'  I'Empereur 
des  Fran(;ais ; 

Et  sa  Majeste  I'Empereur  des  FrauQais, 
M.  Edouard  Antoine  Thouvenel,  Senateur, 
son  Ministre  et  Secretaire  d'Etat  au  Departe- 
ment  des  Affaires  Etrangeres ; 

Lesquels,  apres  s'Stre  communique  leurs 
pleins  pouvoirs  respectifs,  trouves  en  bonne 
et  due  forme,  sont  convenus  des  Articles 
suivants : — 

Article  I. 

Les  Hautes  Parties  Contractantes  declarent 
reconnaitre  mutuellement   a  toutes  les  com- 
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associations,  commercial,  industrial,  or  finan- 
cial, constituted  and  authorized  in  conformity 
with  the  laws  in  force  in  either  of  the  two 
countries,  the  power  of  exercising  aU  their 
rights,  and  of  appearing  before  the  tribunals, 
whether  for  the  purpose  of  bringing  an  action, 
or  for  defending  the  same,  throughout  the 
dominions  and  possessions  of  the  other  Power, 
subject  to  the  sole  condition  of  conforming  to 
the  laws  of  such  dominions  and  possessions. 

Aeticle  II. 

It  is  agreed  that  the  stipulations  of  the  pre- 
ceding article  shall  apply  as  well  to  companies 
and  associations  constituted  and  authorized 
previously  to  the  signature  of  the  present 
Convention,  as  to  those  which  may  subse- 
quently be  so  constituted  and  authorized. 

Article  III. 

The  present  Convention  is  concluded  with- 
out limit  as  to  duration.  Either  of  the  High 
Powers  shall,  however,  be  at  hberty  to  termi- 
nate it  by  giving  to  the  other  a  year's  previous 
notice.  The  two  High  Powers,  moreover,  re- 
serve to  themselves  the  power  to  introduce 
into  the  Convention,  by  common  consent,  any 
modifications  which  experience  may  show  to 
be  desirable. 

Article  IV. 

The  present  Convention  shall  be  ratified, 
and  the  ratifications  shall  be  exchanged  at 
Paris  in  fifteen  days,  or  sooner  if  possible. 

In  witness  whereof  the  respective  Pleni- 
potentiaries have  signed  the  same,  and  have 
affixed  thereto  the  seals  of  their  arms. 

Done  in  duplicate  at  Paris,  the  30th  of 
April  1862. 


(L.  S.) 
(L.  S.) 


pagnies  et  autres  associations  commerciales, 
industrieUes,  ou  fmancieres,  constituees  et 
autorisees  suivant  les  lois  particuhferes  a  I'un 
des  deux  pays,  la  faculte  d'exercer  tous  leurs 
droits,  et  d'ester  en  justice  devant  les  tri- 
bimaux,  soit  pour  intenter  ime  action,  soit 
pour  y  defendre,  dans  toute  I'etendue  des 
etats  et  possessions  de  I'autre  Puissance,  sans 
autre  condition  que  de  se  conf  ormer  aux  lois 
des  dits  etats  et  possessions. 

Article  II. 

n  est  entendu  que  la  disposition  qui  pre- 
cede s'applique  aussi  bien  aux  compagnies  et 
associations  constituees  et  autorisees  anteri- 
eurement  a  la  signature  de  la  presente  Conven- 
tion, qu'a  ceUes  qui  le  seraient  ulterieuiement. 

Article  III. 

La  presente  Convention  est  faite  sans 
limitation  de  duree.  Toutefois,  il  sera  loisible 
a  I'une  des  deux  Hautes  Puissances  Contrac- 
tantes  de  la  faire  cesser  en  la  denon^ant  un  an 
k  I'avance.  Les  deux  Hautes  Puissances  Con- 
tractantes  se  reservent  d'ailleurs  la  faculty 
d'introduire,  d'un  oommun  accord,  dans  cette 
Convention  les  modifications  dont  I'utilite  serait 
demontree  par  I'experience. 

Article  IV. 

La  pr&ente  •  Convention  sera  ratifiee,  et 
les  ratifications  en  seront  echangees  dans  le 
delai  de  quinze  jours,  ou  plus  t6t  si  faire  se 
peut. 

En  foi  de  quoi,  les  Plenipotentiaires  respectifs 
I'ont  signe,  et  y  ont  appose  le  sceau  de  leurs 
armes. 

Fait  en  double  original  h  Paris,  le  30  Avril 
1862. 

COWLEY. 
THOUVENEL. 
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ABANDONMENT— 
Of  railways,  737. 
Act  for,  737,'738,  739. 
In  what  cases  companies  may  abandon 
notice  to  purchase  lands  under  their 
statutory  powers,  447. 
ABATEMENT— 

Of  works  or  undertakings,  508. 
Of  actions,  does  not  take  place  on  amal- 
gamation, 741,  742. 
Discharge  by  partner  does  not  abate  ac- 
tion by  the  company,  533,  534,  535. 
Discharge  to  partners  does  not  abate  ac- 
tion against  the  company,  276,  277. 
Partner's   claims    against  the  company 
abate  proportionally  to  his  liability  to 
contribute,  408. 
ABORTIVE  COMPANIES— 

Recovery  of  subscriptions  and  of  deposits 

on,  356-7. 
Those  who  agree  to  take  shares  in,  are 
not  members,  720. 
ABSENT    PARTIES,     Compensation    to, 

458. 
ABSENTEES  FROM  MEETINGS— 

How  far  bound,  110,  196,  401. 
ABSORPTION   OP   COMPANIES.      See 

Amalgamation. 
ACCEPTANCE.     See  Bills  of  Exchange. 
ACCIDENTS  ON  RAILWAYS— 
Notice  of,  to  Board  of  Trade,  517. 
Returns  of,  517. 

In  case  of,  power  to  enter  on  adjacent 
lands,  509. 
ACCOMMODATION  WORKS,  494,  495, 
496.     See  Railway  Clauses  Consolida- 
tion Act. 
ACCORD  AND  SATISFACTION  =  Ac- 

ceptilation. 
ACCOUNTING— 

Between  partners,  344,  396,  344. 
Origin  of   right    and  obligation    as  to 

accounting,  396. 
Modes    of    procedure   in   England    and 
Scotland  respectively,  396. 


ACCOUNTING— 

To  whom  and  against  whom  right  of  ac- 
counting competent,  397. 

Case  of  sub-partners,  397. 

Accounting  may  be  limited,  398. 

Enforcement  of  this  right  judicially 
generally  infers  dissolution,  898. 

English  and  Scottish  practice  in  relation 
to  ihia  subject,  398, 399. 

Right  to  enforce  accounting  does  not 
exist  among  societies  of  wrongdoers, 
400. 

Defences  against  action  of  accounting, 
401,  402. 

Period  over  which  accounting  extends, 
403. 

Rules  as  to  accounting  on  dissolution, 
672.     See  Dissolution. 

In  public  companies,  403. 

In  companies  under  the  Act  of  1845, 
403. 

Provisions  for  ensuring  proper  account- 
ing, 403,  404. 

In  registered  companies,  404. 

Provisions  for  ensuring  proper  account- 
ing, 117,  118,  404,  405. 

Modes  of  libelling  actions  for,  397. 

Effect  of  partner  overdravfing  his  ac- 
count, 369. 
ACTIONS— 

Between  partners  and  the  company,  339, 
344,  345,  346,  369,  370,  397. 

Between  companies  and  the  public,  339, 
619  etseq.,  522,  524. 

Differences  between  Scotch  and  English 
law,  519  et  seg.,  537  et  seq. 

Powers  of  partners  in,  524  et  seq. 

Powers  of  officials  in,  526-7. 

Powers  to  compromise,  528. 

Powers  to  refer,  529. 

Effect  of  discharge  by  partner  to  abate 
actions,  533-4-5. 

English  rules  different,  535. 

Actions  between  partners,  538. 

Count  and  reckoning,  396. 
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ACTIONS— 

Interdict,  571  et  seq. 

Actions  against  company  which  has 
changed  its  name,  1048,  s.  lb ;  1045,  s. 
20. 

Actions  against  company  registering, 
94,  95. 

Security  for  expenses  may  be  ordered  to 
be  given  in  actions  by  limited  com- 
panies, 1053,  s.  69. 

Actions  by  liquidators,  712, 1057,  s.  94, 95. 

When  company  has  not  a  corporate  name, 
555. 

See  Jurisdiction,  Citation,  Suing  and 
being  Sued,  Judicial  Proceedings,  Es- 
toppel, Statutory  Tribunals,  Declina- 
ture, Notice,  Dihgence,  Admissions, 
Abatement,  Discharge,  Interdict. 
ACKNOWLEDGMENT.     See  Admissions, 

Evidence. 
ACQUIESCENCE,  Right  to  impeach  ac- 
counts barred  by,  401,  402. 
ACTIVE  PARTNERS,  -what  they  are,  67. 
ADDITIONAL  LAJSTDS— 

Powers  of  railway  companies  to  purchase, 
for  stations,  etc.,  491. 
ADDITIONAL      LIQUIDATORS.        See 

Liquidators. 
ADEMPTION  of  legacies  of  shares,  141, 

142. 
ADJOURNED  MEETINGS— 

General  rules  as  to,  110. 

In  registered  companies,  393. 

Business  at,  393. 

In  companies  under  Act  of  1845, 124, 125. 

Business  at,  124,  125. 
ADJUDICATION— 

Nature  and  purposes  of,  647. 

What  it  affects,  647. 

Different  kinds  of,  648. 

Great  accuracy  required  in,  648. 

By  and  against  whom  it  may  be  used, 
648. 

Adjudication  at  company's  instance,  648. 

Intervention  of  trustee,  649. 

Not  always  necessary,  649. 

Modes  of  libeUing,  648,  649. 

Adjudication  against  companies,  649. 

Procedure  in,  649,  650. 

Adjudication  against  separate  estate,  650. 

Adjudication  contra  hereditatem  jacentem 
of  deceased  partner's  estate  for  com- 
pany debts  or  claims,  698_,  699,  700. 

See  Bankruptcy,  Sequestration. 
ADJUDICATION  IN  BANKRUPTCY  = 

Award  of  Sequestration. 
ADMIRAL,  LORD  HIGH,  to  what  opera- 
tions his  assent  is  required,  488,  489. 
ADMINISTRATION.     See  Confirmation, 
Executor. 


ADMISSIONS— 

By  partner,  how  far  they  bind  the  com- 
pany, 532,  533,  65. 

How  far  they  bind  other  partners,  or 
their  heirs  and  representatives,  533. 

No  evidence  of  what  took  place  prior  to 
date  of  partnership,  533. 

By  directors,  533. 

Admissions  of  alleged  partners  are  not 
evidence  of  partnership,  65. 

See  Evidence,  Reference  to  Oath,  Writ. 
ADOPTION.     See  Homologation,  Acquies- 
cence, Estoppel,  Liability. 
ADVANCES— 

By  partners,  409,  410,  414, 365,  366, 367. 

By  directors,  411,  412,  414. 

In  what  cases  partner  is  entitled  to  in- 
terest on  advances  made  by  him  to  the 
company,  344,  345. 

Preferable    claims  for  super  advances, 
349,  367. 
ADVANTAGES.     Partners  are  bound  to 
communicate,  to  the  company,  183, 184, 
331,  344.     See  Duties. 
ADVERTISEMENT  in  Gazette  and  news- 
papers, how  far  sufficient  to  save  from 
continuing  liability  after  dissolution, 
310,  311. 
ADVOCATE,  LORD— 

Duties  of,  to  check  malversations  on  the 
part  of  railway  companies,  509. 

Powers  to  proceed  against  railway  and 
canal  companies  on  a  certificate  from 
the  Board  of  Trade,  516. 
AGENCY— 

Inseparable  from  the  partnership  rela- 
tion, 49,  197,  241. 

A  test  of  the  existence  of  that  relation, 
49,  50,  55,  56. 

Partners  are  agents  for  the  concern,  197, 
241,  369,  409. 

In  England  for  each  other,  197,  409. 

General  doctrines  of  agency,  245,  246, 
253,  331,  332,  409. 

Application  of,  in  partnership,  246,  247, 
248,  249,  250,  332,  409,  410. 

Agency  of  partners  is  express  or  implied, 
198,  199,  245,  246,  247,  248,  249. 

Extent  and  limits  of  implied  agency,  199, 
247,  248,  249,  250. 

No  part  of  implied  agency  to  induce 
others  to  join  the  concern,  256,  257. 

How  far  partner  is  agent  for  the  firm  in 
delicts  and  quasi  delicts,  253,  254,  255, 
256. 

How  far  implied  agency  of  partners  may 
be  limited  by  arrangement,  199,  200, 
247,  248,  886. 

Commencement  of  partners'  implied 
agency,  292,  293. 
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AGENCY— 

Agency  before  formation  of  company, 
293. 

Termination  of,  by  dissolution,  308,  309, 
810,  311,  312,  813,  314,  315,  673. 
Generally  requires  notice  to  the  public' 

and  customers,  309,  677,  678,  679. 
When  this  is  unnecessary,  311,  312, 
313,  314,  315,  677. 

Continuance  of  agency  after  dissolution 
for  purposes  of  winding  up,  315,  316, 
317,  673,  677. 

Continuance  of,  for  special  purposes  in  one 

or  more  partners,  317. 
In  public  companies — 

Shareholders  are  not  agents  for  the  com- 
pany, 203. 

The  agency  is  committed  to  the  directors 
or  other  officials,  203,  329,  333. 

Agency  of  directors  is  analogous  to  that 
of  partners,  but  not  identical,  203. 

Points  of  difference  between,  203,  204. 

Directors  are  special  agents,  206,  207, 
208. 

How  agency  of  directors  is  defined,  204, 
205. 

Directors  are  not  agents  for  each  other, 
336. 

Promoters  are  not  agents  for  each  other 
or  the  future  company,  76,  77,  78,  79. 

Strangers,  powers  of,  when  appointed 
agents  for  the  company,  208. 

Case  of  a  partner  appointed  a  special 
agent,  208. 
'  Companies  are  bound  by  the  acts  of  their 
accredited  agents,  373,  869. 

Agents  are  not  entitled  to  take  oath  of 
verity,  778. 

Company  officials  form  exceptions  to 
this  rule,  773,  774. 

See  Borrowing,  Buying  and  Selling, 
Bills  and  Notes,  Bank  Cheques,  Gua- 
rantee, Cautionary  Obhgations,  Insur- 
ance, Letting  and  Hiring,  Loan, 
Mortgaging,  Pledging,  Debentures, 
Discharge,  Homologation,  Partners, 
Directors,  LiabUity,  Powers,  Obliga- 
tions. 
AGENTS— 

Partners  are  agents  for  the  firm ;  directors 
are  special  agents  for  the  company, 
208. 

When  strangers  are  appointed  agents, 
they  obtain  none  of  the  rights  of  part- 
ners,. 208. 

Cannot  object  to  resolutions,  208. 

When  a  partner  is  appointed  special 
agent,  he  does  not  lose  his  rights  as 
partner,  and  is  not  bound  to  find  secu- 
rity, 208. 


AGENTS— 

When  strangers  hold  agency,  they  bind 
the  company  in  all  matters  within  its 
sphere,  873. 
Case  of  bank  agents,  373. 
Liabilities  of  partners  considered  as  agents 
for  the  company,'  829,  330,  831,  332, 
333,  246,  247. 

Liabihty  of  persons  holding  themselves 
out  as,  880,  331,  332. 

Liability  of  partners  to  the  company  for 
exceeding  their  powers  of  agency,  380, 
832. 

Liability  of  directors  considered  as  agents 
for  the  company,  333,  334,  385,  386. 

Partners  and  directors  must  communicate 
all  benefits  received  as  agents,  830,  331, 
833,  209,  210,  183,  184,  185. 

Acts  not  done  by  the  requisite  number  of 
directors  are  invahd,  206,  207,  109. 

Liability  of  company  for  acts  of  party 
held  out  by  them  as  their  agent,  365. 
AGGRESSIVE  POWERS— 

Can  be  conferred  by  the  Legislature  only, 
^39,  438,  434,  435. 

Are  always  conferred  by  special  act,  484. 

Which  forms  their  measure  and  hmit, 
436,  437. 

How  construed  and  interpreted,  487, 438. 

Must  be  used  for  the  contemplated  pur- 
poses only,  438. 

Companies  receiving  such  powers  are 
trustees  for  the  public  in  so  far  as 
concerns  their  exercise,  439. 

They  cannot  therefore  delegate  them  to 
others,  488,  439. 

The  mere  possession  of  aggressive  powers 
does  not  compel  a  company  to  com- 
plete its  undertaking,  489,  440. 

How  a  company  may  enforce  its  aggres- 
sive powers,  440,  441. 

How  their  abuse  may  be  checked,  441 . 

General  statutes  in  relation  to  aggressive 
powers,  441,  442. 

Aggressive  powers  are  in  practice  con- 
ferred on  corporations  only,  442,  443. 

See  Lands  Clauses  Consolidation  Act, 
Railway   Clauses   Consolidation  Act, 
Extraordinary  Privileges. 
AGISTMENT  =  that  for  which  grai=s  mail 


AGREEMENT— 

To   enter  into  partnership,   cannot   in 

general  be  enforced,  851-2. 
Exceptions  to  this  rule,  352. 
trocedure  to  enforce,' when  competent, 

352. 
To  enter  into  a  company  by  taking  shares, 

when  competent,  858. 
Company  not  yet  formed,  853. 
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AGREEMENT— 

Forms  and  rules  of  admission  pleadable 
only  by  party  for  whose  benefit  they 
were  created,  63,  73,  354. 

Damages  for  breach  of'  agreement  to 
enter  into  a  partership  or  company, 
147,  352. 

Damages  for  breach  of  agreement  to  as- 
sume or  become  a  partner,  352,  354. 

Agreement  to  take  shares  may  be  proved 
without  writing,  69,  135,  145. 

Agreement  between  partners  as  to  share 
in  management  or  limitation  of  agency 
is  good  inter  socios,  199,  386. 

Is  inoperative  as  regards  the  public,  un- 
less with  notice,  199,  200. 

See  Contracts,  Specific  Implement,  Res- 
cission. 
ALIEN — Whenaliensmaybepartneis,27-8. 
ALLOTMENT— 

Of  shares,  70-3. 

Letter  of,  70. 

See  Scrip,  Shares. 
ALLOTTEE.     See  AUotment. 

allowance- 
To  partner  in  bankruptcy,  796. 

For  management  and  trouble,  414-15, 
211,  345. 

To  executors  and  surviving  partners,  415, 
688. 

To  directors,  415. 

See  Remuneration,  Contribution  and  In- 
demnity, Service. 
ALTERATION  OF  WORKS— 

When  rigid  compliance  with  provisions 
of  the  special  act  is  impossible,  494. 

Alteration  of  plans  in  relation  to  railways, 
486. 

Deviation  from  plans,  487. 
AMALGAMATION  OF  COMPANIES— 

Nature  of  amalgamation  proper,  740-1. 

Infers  dissolution,  741. 

Effects  to  which  companies  remain  un- 
dissolved notwithstanding  amalgama- 
tion, 741,  304. 

When  amalgamated  company  remains 
liable  for  debts  of  original  companies, 
741. 

Rights  of  creditors  always  reserved,  274, 
742. 

Power  to  amalgamate,  742,  213. 

Intervention  of  public  authority  neces- 
sary in  case  of  corporations,  742. 

Provisions  of  standing  orders,  742. 

Provisions  of  26  and  27  Vict.  c.  92,  743. 

Apphcation  and  meaning  of  that  Act,  744. 

Amalgamation  of  the  company  does  not 
adeem  a  legacy  of  shares,  142. 
AMENDMENT  OP  LIBEL— Where  part- 
ners' names  omitted,  553. 


AMENITY,    no   compensation  for  injury 

to,  503. 
ANNUITY— 

To  widows  and  children,  289,  290,  291, 
695. 

Forms  of,  845,  846. 

In  Ueu  of  profits,  creates  quasi  partner- 
ship, 53,  288,  289. 

Effect  of  Act  of  1865,  289,  290,  291. 

Obligation  to  pay,  to  a  retiring  partner 
transmits  against  new  firm,  370. 
ANNULLING  ADJUDICATION  =  RecaU 

of  Sequestration. 
APPEAL  from  orders  and  interlocutors 

of  Court  in  winding  up,  708. 
APPEARANCE   of   company  in   judicial 
proceedings.      See  Suing  and  being 
Sued. 
APPORTIONMENT      of      compensation 
money  under  Lands  Clauses  Act,  461, 
462,  463,  464,  465. 
APPROPRIATION    of    payments.      See 

Indefinite  Payments. 
ARBITRATION— 

Partners  have  no  implied  powers  to  bind 
company  by  reference  to  arbitration, 
527,  528,  595. 

Have  majorities  this  power,  527,  528, 595. 

Powers  of  this  kind  are  sometimes  spe- 
cially conferred  by  contract  of  forma- 
tion, 596. 

Clauses  of  subtnission  in  contracts  of 
copartnery,  695. 

Import  and  mode  of  interpretation,  596, 
597. 

General  rules  in  submissions  between 
companies  and  their  partners  or  the 
pubUc,  596,  597. 

Objection  to  arbiter  that  he  is  a  partner, 
or  is  interested  in  the  company,  597. 

Prorogation,  by  whom  it  may  be  made, 
597. 

Provisions  as  to  arbitration  on  dissolu- 
tion, 672. 

In  partnership  articles  generally,  829. 
Statutory  arbitration — 

Provisions  of  Lands  Clauses  Act,  451. 
See  Lands  Clauses  Consolidation  Act. 

Made  applicable  to  Railway  Construction 
Facilities  Act,  597. 

Provisions  of  Companies  Clauses  Act, 
1846,  597,  598. 

Provisions  of  Railway  Companies  Arbi- 
tration Act,  698,  699,  600. 

Incorporated  in  Railway  Construction 
Facilities  Act,  600. 

Provisions  of  Registration  Act  of  1862, 
600,  601. 

Decree  -  arbitral  is  good  though  pro- 
nounced after  dissolution,  678. 
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ARRESTMENT— 
Nature  of,  628. 
Different  kinds  of,  628. 
What  subjects  are  arrestable,  628,  629. 
Transferable  shares  are  arrestable,  629. 
Non-transferable  shares  are  not,  629. 
Interest  in  a  partnership  is  arrestable 

only  when  assignable,  629. 
Interest  in  profits,  629. 
In  stock,  630. 
When    furthcoming    ipay   be   brought, 

.  680. 
What  if  company  is  dissolvable  at  wiU, 

630,  631. 
Subjects  arrested  must  be  the  property 

and  in  possession  of  arrestee,  631. 
Consequences  of  this  doctrine,  631,  632. 
By  whom  and  against  whom  arrestment 

may  be  used,  632. 
Effects  of  doctrine  that  arrestment  cannot 

be  used  in  hands  of  common  debtor, 

632,  633. 
Exceptional  case  of  ships,  633. 
Effects  of  doctrine  that  arrestment  can 

only  be  used  in  hands  of   common 

debtor's  debtor,  638. 
Executors,  683. 
Debtors  of  partners,  633,  634. 
Of  shareholders  in  corporations,  634. 
Arrestment  in  security  of  liquid  debts 

not  yet  due,  634. 
Edictal  arrestments  not  intimated,  effects 

of,  634,  635. 
Preferences  in  question  of  arrestment, 

367. 
Arrestment  jurisdictionisfimdandse  causa — 
Nature  and  purposes  of,  635,  558,  559. 
Uncertainty  of  practice  regarding,  635. 
Case  of  ship,  636. 
Miscellaneous  oases,  686,  637. 
Is   decree   for  more  than   the   amount 

arrested  available,  637. 
Is  arrestment  in  execution  required  after 

arrestment  for  jurisdiction,  637. 
Can  jurisdiction  be  founded  in  this  way 

for  sequestration,  767. 
Arrestment^  procedure  in — 
Warrants,  637. 
For    arrestments  on  dependence,   687, 

638. 
Mode  of  execution,  638. 
In  case  of  ships,  638. 
Exactness  required  in,  638,  639. 
See  Furthcoming,  Diligence. 
ARTICLES  OF  ASSOCIATION— 
In  companies  limited  by  shares,  87. 
In  companies  limited  by  guarantee,  88. 
In  unlimited  companies,  89. 
General  rules  in  reference  to,  89. 
How  far  they  may  be  changed,  90,  117. 


ARTICLES  OF  ASSOCIATION— 

What  correspond  to,  in  companies  regis- 
tered but  not  formed  under  the  Act,  95. 

How  far  such  may  be  altered,  95. 

Statutory  articles  of  association,  113, 392, 
393,  394,  395. 

Should  always  be  adopted  if  possible,  113, 
810,  811. 
ARTICLES  OF  COPARTNERY- 

Importance  of  having,  43,  69,  811. 

Forms  of,  811,  812. 

Practical  suggestions  as  to  framing  of, 
812,  813,  814,  815,  847. 

What  they  ought  to  contain,  815  et  seq. 
ASSESSMENT     OF      CLAIMS     under 

Lands  Clauses  Act,  449,  450,  451,  452, 
463,  454,  455,  456,  457, 458,  459,  460, 
461. 
ASSUMPSIT  =  Action  for  breach  of  con- 
tract. 
AUDITORS— 

In  companies  under  Act  of  1845,  129. 

Number,  qualifications,  and  election  of, 
129. 

Vacancies  in  ofiioe  of,  129. 

Duties  of,  129,  130,  403,  404. 

In  registered  companies,  405. 

Appointment,  vacancies,  remuneration, 
powers,  and  duties  of,  405. 
AUTER  DROIT  =  Where  one  sues  in  right 

of  another. 


BAILMENT  =  Entrusting  one  with  goods 

for  a  special  purpose,  e.g.  commodate. 
BAILEE  =  Party  entrusted  with  the  goods 

in  bailment. 
BAILOR  =  Party  who  entrusts  the  goods. 
BANC,  BANK,  or  BANCO,  sittings  in  = 

Sittings   of  Common  Law  Court   to 

dispose  of  rules,  etc. 

BANK  agents- 
How  far  they  bind  the  company  in  bill 

transactions,  373. 
Can  they  make  affidavit  in  sequestration, 

774,  784. 
BANK  CHEQUES,  power  to  draw,  in  name 

of  firm,  236. 
BANKING  COMPANIES— 
When  formed  by  registration,   do  not 

attain  unlimited  liability  in  respect  of 

their  issue,  87,  88,  92,  115. 
But  follow  the  same  rules  with  others  in 

other  respects,  92. 
Existing  companies  intending  to  register 

must  give  notice  to  customers,  94. 
Statement  of  capital,  etc.,  to  be  made  up 

half-yearly  by  limited  banking  com- 
panies, 114. 
Must  be  conspicuously  displayed,  114. 
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BANKING  companies- 
How  unincorporated  banking  companies 

sue  and  are  sued,  547,  548,  549,  550. 
Statutory  privileges,  549. 
BANKRUPTCY— 

Character  of  Scottish  system  of,  746. 
Origin  and  history  of,  746,  747. 
Existing  Act,  747. 
Applies  to  companies  and  corporations, 

747. 
Bankruptcy  under  Act  of  1696,  c.  5,  747. 
Effects  of,  in  relation  to  partnership,  747. 
How  far  it  is  applicable  to  companies,  748. 
In  what  cases  bankruptcy  of  a  partner 

operates  a  dissolution,  312,  318,  314, 

663,  664,  747. 
Requisites  of  notour  bankruptcy  under 

existing  Act,  748,  749. 
In  what  cases  companies  and  corporations 

may  be  made  bankrupt,  747,  748,  749. 
Insolvency  of  companies,  749.     See  In- 
solvency. 
Distinction  between  bankruptcy  of  the 

company  and  of  the  partners,  750. 

1.  Bankruptcy  of  partner,  the  company 
remaining  solvent,  750. 

Consequence  of,  when  company  is  a 
creditor,  750,  368,  369. 

When  company  is  a  debtor,  750. 

Consequences  of,  when  it  operates  a  dis- 
solution, 751. 

When  it  does  not,  751. 

Compensation  in,  751,  752. 

2.  Bankruptcy  of    company,   a    partner 
remaining  solvent,  752,  369. 

Partner  has  no  claim  tiU  public  creditors 

are  paid,  752,  755. 
Rules  as  to  premiums,  and  disposal  of,  752. 
Claims  of  indemnity  inter  socios,  753. 

See  Indemnity. 

3.  When    both    the    company    and    its 
.partners  are  bankrupt,  753. 

English  rules,  753. 

Scottish  rules,  753,  754. 

Observations  on,  754. 

Rules  common  to  both  systems,  754. 

Origin  of  differences  between   the  two 

systems,  754,  756. 
Creditors  of  a  partner  cannot  claim  on 

company  estate  tiU  company  debtors 

are  paid,  755. 
When  the  Crown  is  a  creditor,  it  is  in  the 

same  position,  755. 
Compensation  in  cross  claims,  755. 
For  what  claims  the  estate  is  liable,  755, 

756,  757,  758,  369. 
How  far  incoming  partner  is  liable  on 

bankruptcy  of  company,  756,  757,  768. 

See  Liability,  Partner,  Incoming  Part- 
ner. 


BANKRUPTCY— 

Preferable  claims,  -758,  759. 

Creditors'  right  of  election  where  firm 

is  equivocal,  760. 
Effects  of  bankruptcy  in  relation  to  con- 
tracts, 760.  ' 
Reduction  of  deeds  arid  alienations  in 

prejudice  of  creditors,  760,  761,  762. 
Modes  of  extricating  aifairs  in  bank- 
ruptcy, 762,  763. 
Voluntary  trust,  when  competent,  762. 
Application  of,  and  procedure  in,  in  case 

of  companies,  763,  764. 
In  case  of  corporations,  764. 
Sequestration,  when  competent,  762. 
In  unincorporated  concerns  it  operates 

a  dissolution,  763. 
But  has  notthiseffect  incorporations,  763. 

See  Sequestration. 
Winding  up,  when  competent,  762. 
In  cases  of  public  companies,  is  always 

preferable  to  sequestration,  763. 
See  Winding  up. 
BARRING  ESTATE  TAIL  =  Disentail. 
BENEFICIARIES  or  OESTUIQUE  TRUS- 

TENT— 
In  shares,  in  what  cases  liable  for  com- 
pany debts,  328. 
When  liable  in  indemnity  to  the  trustee, 

328. 
Under  a  winding-up  order,  trustee  and 

not  the  beneficiaries  should  be  placed 

on  the  list,  721. 
Unless  the  trust  is  a  device  to  escape 

from  liability,  721. 
BILLS  AND  NOTES— 
Partners  in  trading  companies  have  im- 
plied agency  to  bind  the  firm  by,  229. 
But  not  in  other  companies  or  firms,  229. 
Agency  to  this  effect  is   restricted  to 

transactions  within  sphere  of  company 

business,  229. 
What  if  the  exercise  of  such   power  is 

prohibited,  229,  230. 
Power  of  directors  and    other    special 

agents  in  this  respect,  230,  231. 
Modes  in  which  partners  or  officials  bind 

the  company  in  bills  and  notes,  232, 368. 
Cases  in  which  a  partner  binds  himself 

and  not  the  firm,  232,  233,  234,  372. 
Rules  as  to  unincorporated  companies, 

234,  236. 
Chartered  companies,  234,  235. 
Registered  companies,  115,  236. 
Companies  under  Act  of  1845,  235. 
Distinction  between    making  bills  and 

notes,  and  proper  guarantee,  237. 
Bills  granted   in  company  name  after 

dissolution    do    not    bind    the   other 

partners,  372,  678. 
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BILLS  AND  NOTES— 

In  what  oases  companies  are  and  are  not 
bound  by  bills  or  notes  on  which  they 
appear,  371,  372,  373. 

Consequences  of  the  separate  person  of 
the  company  being  recognised,  371. 

Fraudulent  transactions,  371,  872,  373. 

Protests    should    not    be    executed    by 
notaries  who  are  partners,  373,  374. 
BOARD  OF  TRADE— 

Powers  of,  to  fix  fees  of  registration  of 
registered  companies,  89. 

Power  to  sanction  alteration  of  name  of 
registered  companies,  90. 

And  of  provisions  in  letters  patent  when 
company  is  registered  under  the  Act  of 
1862,  95. 

Power  to  sanction  deviations  and  sub- 
stitutions in  construction  of  railways, 
487,  508. 

Powers  to  certify  works  to  be  made  by 
railway  companies  for  public  safety 
when  line  crosses  public  roads,  493. 

Powers  to  sanction  deviations  in  roads 
and  engineering-works,  494. 

Approval  of,  required  for  bye-laws,  504, 
505,  606. 

But  if  illegal  in  themselves,  they  will  not 
become  valid  by  such  approval,  506. 

Powers  of,  to  abate  railways,  507,  508. 

Examination  of  railways  by,  before 
opening  for  trafiic,  508. 

Powers  of,  to  postpone  opening  of, 
508. 

Powers  of,  to  decide  matters  as  to  use  of 
common  terminus  or  common  line,  508. 

Powers  of,  as  to  level  crossings  and 
branch  lines,  508. 

Powers  of,  as  to  bridges  on  line,  509. 

Powers  of,  as  to  entry  on  lands  for  build- 
ings, etc.,  509. 

Powers  of,  for  repairing  accidents,  509. 

Powers  of,  to  check  malversation  on  part 
of  railway  company,  509,  510. 

And  of  canal  companies,  51 6. 

Powers  to  regulate  parliamentary  trains, 
514. 

Powers  of,  to  regulate  proper  construc- 
tion of  passenger  carriages,  514. 

Powers  of,  to  compel  proper  facilities  for 
goods  traffic,  516. 

Railway  companies  are  bound  to  make 
certain  returns  to,  of  aggregate  traffic  of 
all  kinds,  and  of  accidents  to  persons, 
and  of  rates  and  charges,  517. 

Powers  of,  to  appoint  arbiters,  599. 
BONDS.     See  Mortgage,  Mortgaging,  In- 
demnity, Powers,  Agency. 
BONUS,  Rights  of  representatives  in  re- 
lation to,  696. 


BOOKS  AND  ACCOUNTS— 

In  private  partnership,  right  of  access 

to.  111,  387. 
Restrictions  on  right,  388,  389. 
When  restrictions  are  binding,  889. 
Right  of  inspection  must  be  exercised 

with  discretion,  389. 
Modes  of    keeping    partnership    books, 

890. 
Custody  of  books,  890. 
Obligation  to  keep  accurate  books,  891. 
Provisions  as  to  keeping,  in  incorporated 

companies,  391. 
In  letters  patent  companies,  119-21. 
In  companies  governed  by  8  and  9  Vict. 

c.  17,  127-129,  403-405. 
In  companies  governed  by  25  and  26  Vict. 

c.  89,  392-395. 
Evidence  of  company  books,    65,    111, 

283,  605,  606,  607. 
Rules  and  provisions  as  to  balancing  of 

books  on  dissolution,  670,  671. 
What  if  circumstances  render  them  inap- 
plicable, 671. 
What  books  shareholders  in  companies 
under  Act  of  1845  are  entitled  to  in- 
spect, 131,  128. 
BOOK-KEEPING,  Modes  of,  adopted  in 

partnership,  890. 
BORROWING— 

Distinction  between    borrowing    money 
and    contracting    debts    in    company 
name,  215. 
Partners  of  trading  companies  have  im- 
plied agency  to  borrow,  215,  216. 
This  limited  by  the  nature  of  the  business 

and  the  circumstances,  216. 
Effect  of  knowledge  on  part  of  lender 
that  transaction  was  unauthorized,  216. 
Lender  must  consider  the  circumstances 

of  the  case,  216. 
Effects  of  ratification,  216. 
In  public  companies  the  power  of  borrow- 
ing is  implied,  216,  217. 
May  in  general  be  exercised  by  majori- 
ties, 217. 
Powers  of  directors,  etc.,  to  borrow,  217. 
Effect  of  prohibitions,  218. 
Informalities  in  the  transaction,  218. 
When  company  benefits  by  the  transac- 
tion, 219. 
Irregular  debentures,  219. 
Want  of  notice  to  shareholders,  219. 
See  Pledging  and  Mortgaging. 
BRANCH  LINES,  Powers  of  landowners 

to  make,  497. 
BROKERS— 

Sales  of  shares  and  scrip  by,  145. 
Are  deemed  principals  in  such  transac- 
tions, 145. 
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BROKERS— 

Right  of,  to  indemnity  from  their  em- 
ployers, 145. 

Brokers  employed  to  sell  shares  not 
bound  to  see  transfer  registered,  145. 

Not  lia,ble  to  relieve  vendor,  if  calls  made 
on  him  after  sale,  145. 

If  broker  pays  calls,  he  is  entitled  to  in- 
demnity, 146. 

Broker  is  bound  to  carry  out  his  instruc- 
tions fairly,  146. 

If  he  do  so,  he  is  not  liable  though  pur- 
chase is  worthless,  146. 

Revocation  of  order,  146. 

Brokers  undertaking  to  purchase  shares 
in  illegal  company  have  norecourse,  146. 
BUBBLE  ACT— 

Not  much  observed  in  Scotland,  4,  5. 

Repeal  of,  5. 
BUYING  AND  SELLING— 

Agency  to  this  effect  is  implied  in  all 
partnerships,  212. 

The  transactions  must  be  in  the  company 
line  of  business,  212. 

Company  is  bound  though  proceeds  of 
the  transaction  are  not  applied  for  its 
behoof,  212. 

How  far  partners  have  implied  agency  to 
sell  company  property,  213. 

General  powers  of  buying  and  selling  do 
not  involve  the  power  of  amalgama- 
tion, 213. 

Agency  to  purchase  real  property,  214. 

To  seU  real  property,  214. 

Agency  of  directors  to  buy  and  sell,  213. 

Buying    and    selling    of    shares.      See 
Shares,  Scrip,  Transfer. 
BYE-LAWS— 

General  principles  apphcable  to,  504, 433. 

Powers  of  corporations  to  make  bye-laws 
binding  on  their  own  members,  37, 504. 

Power  to  make  bye-laws  binding  on  the 

Eublic  can  only  be  conferred  by  the 
legislature,  504. 

Statutory  provisions  regarding,  504, 505, 
506. 

Supervision  of  Board  of  Trade  in  respect 
of,  504,  505,  506. 

The  sanction  of  that  Board  will  not  vali- 
date bye-laws  illegal  in  themselves,  506. 

Bye-laws  of  companies  under  Act  of 
1845,  130,  505. 

Of  companies  privileged  by  letters  patent, 

Of  railway  companies,  505,  506,  806. 
See  Board  of  Trade. 
CALLS— 
Meaning  of  the  term,  157. 
Mode  of  making,  157. 
In  registered  companies,  158. 


CALLS— 

In  letters  patent  companies,  168. 

Under  Act  of  1845,  158,  159. 

Calls  payable  by  instalments,  159. 

Resolution  to  make,  and  notice,  159,  160. 

Actions  for  calls,  161,  166. 

Liability  for  caUs — general  rules,  161. 

In  registered  companies,  162. 

In  letters  patent  companies,  162. 

Under  Act  of  1845,  162,  163. 

Sealing  of  register,  163. 

Naked  transfer  not  suflBcient,  163. 

Consequences  of  non-registration,  164. 

Questions  between  subscriber  and  scrip- 
transferree,  164. 

Evidence  of  register  may  be  rebutted,  165. 

Minors,  165. 

Executors,  165. 

Defences  against  calls,  166,  167. 

Calls    under    winding-up    order.      See 
Winding  up. 
CANAL— 

Compensation  for  injury  to  towing  path 
of,  502. 

Canal  Traffic  Act,  515,  516. 
CAPIAS  AD  SATISFACIENDUM,  or  Ca. 

Sa.  =  Caption,  621,  note. 
CAPITAL— 

Certain  registered  companies  must  ex- 
hibit twice  a  year  statements  of  their 
capital,  114. 

Conversion  of  sums  borrowed  into  capital, 
223,  224. 

Importance  of  fixing  amount  of,  132. 

How  fixed  in  common  law  companies  and 
firms,  132,  133,  134. 

How  in  registered  companies,  133. 
Power  to  alter,  133. 
Cannot  be  diminished,  809. 

How  fixed  in  chartered  and  letters  patent 
companies,  184. 

Distinction  between  borrowing  and  in- 
creasing of  capital,  134. 
CARRIERS— 

Railwaycompaniesare,510,  511,  513,514. 

Obligations  on,  as  such,  515. 

Railway  and  Canal  Traffic  Act,  515. 

Railway  companies  not  bound  to  carry 
dangerous  goods,  515. 
CASUALTIES  OF  SUPERIORITY,  Com- 
panies under  Act  of  1845  have  power 
to  purchase  up,  476,  477.  See  Tenure 
of  Land. 
CAUTIONARY  OBLIGATIONS— 

Partners  have  no  imphed  agency  to  bind 
company  by,  236. 

Unless  where  such  transactions  form  part 
of  the  company  business,  236. 

The  same  rules  apply  to  directors  or  other 
officials,  237,  238. 
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CAUTIONARY  OBLIGATIONS— 

Partners  or  others  using  the  company 

name  for  such  purposes,  though  they 

do  not  bind  the  company,  may  bind 

themselves,  238,  358. 
Effects  of  homologation,  237. 
Individual  trading  as  a  company,   and 

cases  of  sole  partners,  237,  358. 
Ambiguity  of  firm,  358. 
Effect  of  discharge  of  one  partner  of  a 

firm  which  is  bound  by  a  cautionary 

obligation,  277,  278. 
Cautionary  obligations  or  guarantees  to 

or  for  a  firm  or  company  fall  by  any 

change  of  membership,  359. 
Application  of  this  rule,  359,  360,  680. 
Former- state  of  the  law,  359. 
Caution  for  indemnity  to  a  retiring  part- 
ner, 360. 
When  a  company  grants  a  bond  of  cau- 
tion, death  of  partner  does  not  release 

the  survivors,  360. 
Release  by  conduct  of  creditor,  360. 
Consequences  of  the  company  being  a 

separate  person,  360,  861. 
Extent  of  cautionary  obligations,  361. 
Does  the  discharge  of  one  partner  in  a 

cautionary  obligation  release  the  firm, 

276,  277,  278. 
CERTIFICATE— 
Scrip.    See  Scrip  Certificate. 
Certificate  of  proprietorship,  104. 
Membership  evidenced  by,  106. 
Certificate  of  incorporation  in  registered 

companies,  94. 
Effects  of,  94. 

Certificate  of  Board  of  Trade  under  Rail- 
way Construction  Fa,cilities  Act,  804. 

Under  Railway  Companies  Powers  Act, 
804,  805. 
Certificate  of  discharge,  English,  effects 

of,  in  Scotland,  798. 
CERTIORARI  =  Advocation. 
CESSIO  BONORUM  of  a  partner,  799, 

800. 
CESTUIQUE  TRUST.    See  Beneficiaries. 
CESTUIQUE  USB.    See  Beneficiaries. 
CHAIRMAN— 
In  registered  companies,  393. 
Of  directors,  395. 
Of  committees,  395. 
Casting  vote,  395. 

In  companies  under  Act  of  1845,  124. 
Of  directors,  128. 
Deputy  chairman  of,  128. 
Casting  vote,  128. 
CHARGE.    In  a  company  debt,  partners 

may  be  charged  though  not  named  in 

the  warrant,  627,  628. 
CHATTEL  =  Corporeal  moveable. 


CHATTEL  REAL  =  Incorporeal  real  right. 
CHILDREN— 
Provisions  for,  in  deeds  of  copartnery, 

695. 
Under  Act  of  1865,  695. 
Forms  of  such  provisions,  845,  846. 
CITATION— 

Of  firms  and  common  law  companies, 

566. 
General  rules  regarding,  566. 
Service  must  be  made  ou  the  quasi  per- 
son of  the  company,  566. 
What  is  the  domicile  of  the  company, 

557,  566. 
Cases  of  a  company  having  several  offices, 

557,  566. 
With  whom  the  writ  should  be  left,  566. 
Citation  is  regulated   by  the  mode  in 

which  the  company  is  Hbelled,  567. 
In  what  cases  service  on  the  partners  is 

necessary,  567. 
Cases  of  single  individual  trading  as  a 

firm,  567. 
On  whom  service  must  be  made  in  actions 

inter  socios,  567. 
Company  place  gf  business  is  not  the 

domicile    of    an    individual    partner, 

567.  ■ 
Citation  of  corporations,  568. 
Proper  form  is  generally  specified  in  the 

incorporating  instrument,  568. 
General  rules  in  absence  of  special  pro- 
visions, 568. 
Citation  of  companies  formed  under  the 

Act  of  1845,  568. 
Railway  companies,  557,  568. 
Notices  to  shareholders,  how  they  may  be 

served,  568,  569. 
Service  on  strangers  must  be  made  in 

the  ordinary  way,  569. 
Citation  of  registered  companies,  569. 
Service  by  post,  569,  570. 
Notices  to  members,  569,  570. 
Of  summonses  or  other  writs  under  the 

provisions  of  the  Lands  Clauses  Act, 

570. 
Of    copa,rtneries    registered    under    the 

Dwelling  House  (Scotland)  Act,  1855, 

670. 
Citation  in  sequestration  of    companies, 

769. 
CLAIM— 
For  compensation  under  Lands  Clauses 

Act,  449,  450. 
See    Inquisition,    Lands    Clauses    Act, 

Sequestration,  Compensation. 
COGNOVIT    ACTIONEM  =  Registration 

for  execution. 
COLLABORATEURS,  Defence  against  ha- 

bility  in  respect  of,  264,  364. 
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COMBUSTIBLES— 

Kailway  companies  not  bound  to  convey, 
515. 

Except  for  military  purposes,  510. 
COMMISSIONERS— 

In  sequestration  of  companies,  their  ap- 
pointment and  removal,  786. 

Liabilities  of,  793. 

Commissioners  may  be  appointed  by  dis- 
solved companies,  to  sue  for  and  recover 
debts,  552. 

Unincorporated  companies  cannot,  stante 
societaie,  be  sued  in  name  of  commis- 
sioners, 543. 
COMMITTEES— 

Of  those  interested  in  common  lands,  472, 
473,  474. 

Of  directors.     See  Directors. 
COMMON  LANDS— 

Mode  of  fixing  compensation  for,  472. 

Appointment  and  duties  of  committees, 
472,  473. 

What  if  committee  is  not  appointed, 
473. 

Procedure  by  company  to  obtain  posses- 
sion of  common  lands,  473. 

Decisions  relating  to  this  subject,  473, 
474. . 

Cases  of    compensation  to   parties  in- 
terested in  a  common,  503. 
COMMON  LAW  COMPANIES— 

Nature  of,  41. 

Wherein  they  differ  from  mere  firms,  41. 

May  become  partners  of  other  companies, 
28. 

Are  not  dissolved  by  death,  insanity,  mar- 
riage, resignation,  iacapacity,  or  bank- 
ruptcy of  a  shareholder,  or  by  transfer 
of  his  interest,  665. 

Can  they  be  dissolved  by  the  'will  of  a 
member,  665. 

Intervention  of  Court,  665. 

Will  of  majority,  665. 
COMMUNITIES.     See  Corporations. 
COMPANIES.     See  Society,  Partnership. 

Unincorporated  companies.  See  Com- 
mon Law  Companies. 

Incorporated  companies,  how  formed,  69. 
See  Corporations,  Formation  of  Com- 


Companies  formed  by  registration.  See 
Registered  Companies. 

Companies  formed  by  royal  charter. 
See  Royal  Charter. 

Companies  privileged  by  letters  patent. 
See  Letters  Patent  Companies. 

Companies  formed  under  the  Companies 
Clauses  Act  of  1845.  See  Parliamen- 
tary Companies,  Railway  Companies, 
Canal  Companies. 


COMPENSATION  or  SET-OFF— 

General  principles  of,  416. 

Does  not  operate  ipso  jure,  416. 

Application  of  compensation  in  partner- 
ship, 270,  271,  417. 

English  law,  417. 

Scottish  law,  417,  418. 

Compensation  between  two  companies, 
418. 

Between  a  company  and  an  individual, 
418,  419. 

Effects  of  dissolution,  419. 

Compensation  between  the  company  and 
one  of  its  partners,  348,  419,  420. 

No  compensation  between  the  debts  of  the 
company,  its  partners  and  strangers, 
420. 

A  partner  cannot  set  off  against  his  pri- 
vate debt  a  debt  due  by  his  creditor 
to  the  company,  421. 

Cases  where  this  rule  does  not  apply,  421. 

Principle  of  such  cases,  421. 

Rules  in  which  this  principle  finds  ex- 
pression, 421,  422,  423. 

No  compensation  exists  after  dissolution, 
without  consent  of  former  partners, 
423. 

Exceptions  to  this  rule,  423. 

Company  rights  centred  in  a  single  in- 
dividual, 424. 

Cases  where  partner  has  been  dealt  with 
as  an  individual,  424,  368. 

In  what  cases  compensation  can  be 
pleaded  against  calls  in  a  winding  up, 
727,  729. 
COMPENSATION  for  lands  taken  under 
special  act.  See  Lands  Clauses  Act, 
and  Railway  Clauses  Consolidation  Act. 

For  injury  done  to  roads,  etc.,  by  railway 
companies.  See  Railway  Clauses  Con- 
solidation Act. 

Principles  upon  which  compensation  is 
given  for  exercise  of  aggressive  powers 
under  the  Consohdation  Acts,  500. 

Cases  in  which  compensation  is  due,  500. 

General  rules  and  principles  regarding, 
501. 

Examples  of  the  operation  of  these  prin- 
ciples, 501,  502,  503. 

Compensation  cannot  in  general  be 
claimed  for  future  or  prospective 
damage,  503. 

Exceptions,  603. 

Cases    in    which    the  remedy    must  be 
sought  at  common  law,  503. 
COMPETITION  OF  RIGHTS— 

In  questions  between  companies,  their 
partners  and  the  public,  866,  367,  368, 
369. 

See  Rights  of  Companies. 
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COMPROMISE.  Have  partners  implied 
power  to  compromise  questions  affect- 
ing the  company,  527,  528,  529. 

Powers  of  liquidators  to,  714. 
COMPULSATORY  POWERS.  See  Aggres- 
sive Powers,  Extraordinary  Privileges. 
CONDESCENDENCE.    See  Pleading. 
CONFESSION    AND    AVOIDANCE    in 
pleading  =  coupling  an  admission  with 
something  which  destroys  its  effect. 
CONFIRMATION.     Power  of  liquidators 
to  administer  and  confirm,  712.     See 
Executors. 
CONSEQUENCES  OF  DISSOLUTION— 

Are  twofold,  666. 

In  questions  inter  socios,  general  rules 
regarding,  666. 

Estate  must  be  realized,  666. 

Sale  of,  666,  667. 

Right  of  partners  and  representatives  to 
insist  for,  666,  667. 

Special  provisions  dispensing  with  sale, 
667. 

Power  of  Court  to  control  exercise  of  this 
right,  667. 

Application  of  proceeds,  668. 

Point  of  time  from  winch  profits  are  to 
be  divided,  668,  669. 

When  the  concern  is  carried  on  after  dis- 
solution, 669. 

Special  provisions  as  to  balancing  books, 
etc.,  670,  671. 

What  if  circumstances  render  them  in- 
applicable, 671,  672. 

Rules  as  to  accounting  inter  socios,  672. 

Stipulations  as  to  arbitration,  672. 

Partnership  continues  for  purposes  of 
winding  up,  672,  673. 

Partners  alone  entitled  to  wind  up,  673, 
674. 

Continuance  and  termination  of  agency 
for  this  purpose,  673,  315,  316,  317. 
See  Agency. 

Remedies  competent  to  executors  dis- 
satisfied with  partners  winding  up,  674. 

Judicial  factor,  674,  675,  583. 

Inhibition  by  creditors,  675. 

Right  of  partner  to  require  notification 
of  dissolution,  675. 

To  interdict  carrying  on  business  under 
old  firm,  675. 

To  recommence  business,  675,  676. 

Effect  of  sale  of  good-will,  676.  See 
Good-will. 

As  regards  third  parties,  does  not  affect 
rights  of  creditors,  676,  677. 

Continuance  of  liability  for  future  acts 
of  quondam  partners,  677. 

Notice  is, necessary  to  determine  the  im- 
plied agency,  677. 


CONSEQUENCES  OF  DISSOLUTION— 

This  not  necessary  in  cases  of  death,  311, 
312. 

Nor  of  bankruptcy,  313,  314. 

Nor  on  retirement  of  dormant  partner, 
314,  315. 

Notice  need  not  be  given  to  another  com- 
pany which  has  a  partner  in  common, 
677. 

Continuance  of  agency  after  notice  con- 
tinues liability,  677,  315,  316,  317. 

Effects  of  holding  out  after  notice,  318. 

And  of  authorizing  use  of  name,  318. 

Decree  against  a  company  is  good  though 
pronounced  after  dissolution,  677,  678. 

So  also  award-arbitral,  678. 

Bills  by  a  partner  after  dissolution  do  not 
bind  the  company,  678. 

Letters  of  guarantee,  678,  679. 

Agency  of  partner  to  discharge  company 
debts  ceases,  679. 

Leases  in  favour  of  the  concern  generally 
determine,  679. 

Consequences  of  intermeddling  with  com- 
pany affairs  after  dissolution,  679,  680. 

Effect  of  dissolution  on  liabilities  of  cau- 
tioners, 680. 

Consequences  of  dissolution  by  death, 
681. 

Power  to  wind  up  vests  in  survivors,  681. 

Are  they  entitled  to  receive  and  discharge 
company  debts,  681,  682. 

Special  provisions  as  to  this,  682. 

Rights  of  surviving  partners  and  repre- 
sentatives, 682,  687. 

See  Death,  Bankruptcy,  Dissolution. 
CONSIGNATION— 

Of  compensation  money  under  Lands 
Clauses  Act,  461. 

When  it  exceeds  £200,  461,  463. 

Consequences  of  non-consignment  in  a 
chartered  bank,  463,  464. 

"When  it  exceeds  £20  and  is  under  £200, 
464. 

When  party  entitled  refuses  to  receive  and 
convey,  465,  466. 

Where  consignment  takes  place  because 
no  one  has  a  title  to  receive  it,  466. 
CONSTABLES— 

On  railways,  517. 

Scottish  Act  regarding  appointment  and 
duties  of,  806. 
CONSTITUTION  AND   MANAGEMENT 
OF  COMPANIES— 

Regulated  by  instrument  of  formation, 
107. 

Generally  remain  unalterable  in  funda- 
mental principles,  107. 

Management  entrusted  in  private  firms  to 
the  partners  equally,  107. 
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CONSTITUTION  AND    MANAGEMENT 
OF  COMPANIES. 

No  partner  can  be  excluded  from  the 
management,  107. 

Effect  of  arrangements  by  which  the 
management  of  departments  of  busi- 
ness is  confined  to  particular  partners, 
108,  199,  886,  200. 

Entrusted  in  public  companies  to  officials, 
108. 

Public  bound  to  know  this,  108. 

Appointment  and  number  of  officials, 
108,  109. 

Control  of  general  meetings,  109. 

Eesolutions,  109,  110. 

Meetings  ordinary  and  extraordinary, 
110. 

Majorities  rule,  110. 

Minutes  and  partnership  books.  111. 

See  Majorities,  Agency,  Agreement. 
CONSTITUTION  AND   MANAGEMENT 
OP  REGISTERED  COMPANIES— 

In  companies  formed  under  existing  Act, 
the  constitution  is  contained  in  the 
'  Memorandum  and  Articles  of  Associa- 
tion,' 112. 

In  companies  already  existing,  but  regis- 
tered under  the  Act,  the  original  con- 
stitution is  retained,  112. 

And  has  the  same  effect  as  the  memoran- 
dum and  articles,  113. 

Registration  incorporates,  113. 

But  sometimes  gives  quasi  incorporation 
only,  113. 

Statutory  articles  of  association,  113. 

Registered  office,  113. 

Corporate  name,  114. 

Can  only  be  altered  with  sanction  of 
Board  of  Trade,  554.     See  Name. 

Register  of  mortgages  must  be  kept  by 
certain  limited  companies,  1 14. 

What  it  must  contain,  114.  See  Mort- 
gage. 

List  of  directors,  114,  115. 

Acceptance  and  indorsation  of  bills  and 
notes,  115,  235. 

Loss  of  members,  115. 

General  meetings,  115. 

Special  resolutions,  116,  117. 

Registering  of  special  resolutions,  117. 

Powers  of  attorney,  117. 

JExamination  into  state  of  company 
affairs,  117,  118,  1051,  1052. 

Production  of  documents,  118. 

Reports  of  examination,  118. 
CONSTITUTION   AND   MANAGEMENT 
OP  CHARTERED  COMPANIES— 

Such  companies  are  proper  corporations, 
119. 

Are  regulated  by  their  charters,  119. 


CONSTITUTION  AND  MANAGEMENT 
OF  LETTERS  PATENT  COM- 
PANIES— 

Such  companies  are  5Mosi corporations,  97. 

Their  constitution  is  contained  in  their 
letters  patent  and  deeds  of  association, 
119. 

Returns,  120. 

Objects  of  returns,  120. 

Authentication  of,  121. 

Effect  of  not  making,  121. 

Rules  as  to,  121. 

Effect  of  the  statute  as  to  internal  man- 
agement, 121,  122. 

Bye-laws,  122. 

Transfers  of  shares,  122. 

Their    contracts  do  not  require    to    be 

CONSTITUTION   AND  MANAGEMENT 

OF  COMPANIES  UNDER  ACT  OF 

1845— 
Such  companies  are  corporations,  123. 
Ordinary  meetings,  123. 
Extraordinary  meetings,  123,  124. 
Notice  of  meetings,  124. 
Quorum,  124. 
Chairman,  124. 

Business  at  meetings,  124,  125. 
Mode  of  voting,  125. 
Proxies,  125. 
Guardians,  125. 
Poll,  125. 
Directors,  125. 

Number  of,  125. 

Election  of,  125. 

Qualification  of,  126. 

Order  of  retiring,  126. 

Vacancies,  127. 

Powers  of,  127. 

Meetings  of,  127. 

Committees  of,  128. 

Contracts  by,  128. 

Indemnity  of,  129. 
Auditors,  129. 

Vacancies  in  office  of,  129, 

Duties  of,  129,  130. 
Accounts  and  books,  130.  ' 

Bye-laws,  130. 

Books  to  be  kept  by  the  company,  131. 
Right  to  inspect  books,  etc.,  131. 
CONSTITUTION  OF  DEBTS  AND  OB- 
LIGATIONS— 
Against    partnerships    and    companies. 

See  Suing  and  being  Sued,  Pleading, 

Issues. 
Debts  must  first  be  constituted  against 

the  company  before  recourse  can  be 

had  against  individual  partners,  285, 

626,  627,  697. 
When  such  constitution  has  taken  place. 
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CONSTITUTION  OF  DEBTS  AND   OB- 
LIGATIONS— 
diligence  may  at  once  be  used  against 
any  one  of  the  partners,  627,  628. 

Procedure  to  constitute  debt  against  a 
dissolved  company  in  order  to  recover 
out  of  estate  of  a  deceased  partner, 
697. 

Where  representatives  of  deceased  stand 
off  from  confirming,  697. 

Where  they  have  confirmed,  697,  698. 

Procedure  where  partner  dies  during 
dependence  of  action  against  the  com- 
pany, 698. 

Where  decree  has  been  obtained  before 
partner's  death,  698. 

Where  debt  has  not  been  constituted  be- 
fore partner's  death,  698,  699. 

Procedure  by  surviving  partners  to  ob- 
tain payment  of  a  company  claim 
from  estate  of  a  deceased  partner, 
699,  700. 

See  Recovery  of  Debts,  Diligence,  Obliga- 
tions, Contracts,  Delicts. 
CONTEMPLATED  PARTNERSHIP— 

Mere  intention  does  not  create  the  part- 
nership relation,  61. 

Agreement  sub  conditione,  61. 

Condition  must  be  purified,  62. 

Essential  conditions,  62. 

Specified  purposes,  62. 

Prescribed  formalities,  63. 

Waiver,  63. 
CONTRACTS— 

Written  Contracts. 

Modes  of  binding  firms  andunincorporated 
companies  by,' 242,  243,  865. 

Signiag per  procurationem,  243. 

Incorporated  companies,  243. 

Companies  under  Act  of  1845,  128,  248, 
244. 

Registered  companies,  244. 

Letters  patent  companies,  122,  245. 

See  Sealing,  Obligations,  Constitution. 
Contracts  other  than  by  writing. 

General  rules,  245,  246,  247. 

Provisions  of  Act  of  1845,  245. 

Contracts  binding  on  partner  and  not  on 
the  company,  246,  247,  248,  249. 

Contracts  affected  by  fraud,  248,  249. 
Foreign  Contracts,  559. 

In  what  cases  they  may  be  sued  on,  559, 
560,  561. 

See  Foreign,    Jurisdiction,    Arrestment, 
Convention,  Agency,  Agreement. 
Parliamentary,  102. 
CONTRIBUTION  AND  INDEMNITY— 

Obligation  to  contribute,  342,  344,  406. 

Case  of  quasi  partners,  407. 

For  what  debts  contribution  is  due,  407. 


CONTRIBUTION  AND  INDEMNITY— 

Action  for  contribution,  407. 

Proportional  abatement  of  partner's  claim 
in  consequence  of  his  liability  to  con- 
tribute, 408. 

Right  of  partner  to  indemnity  against 
the  company,  409. 

Depends  on  the  principles  of  agency  and 
guarantee,  409. 

General  rules  regarding,  409. 

For  what  losses  and  obligations  indemnity 
may  be  claimed,  409,  410. 

Directors  are  sometimes  entitled  to  in- 
demnity when  partners  would  not  be 
so,  411. 

But  neither  directors  nor  partners  are 
entitled  to  indemnity  when  they  travel 
out  of  company  line  of  business,  412. 

Effects  of  homologation,  413. 

Illegal  acts,  413. 

Lo^ns,  414. 

Debts,  414. 

Losses  arising  from  fault  of  partner, 
415.  ' 

Services,  415.    See  Allowance,  Remunera- 
tion, Services,  Agency,  Indemnity. 
CONTRIBUTOEIES— 

Who  they  are,  715,  717. 

Three  classes  of  companies  to  be  distin- 
guished in  relation  to  this  matter,  715, 
716,  717,  718,  719. 

General  rules  regarding,  717. 

Members  and  their  representatives,  719, 
720,  721. 

Married  women,  717,  721. 

Trustees,  721. 

Executors  and  legatees,  721,  722. 

Trustees  in  bankruptcy,  722. 

Effect  of  transfers  of  shares,  723. 

When  transf erree  becomes  a  contributory. 

Transfers  not  in  bona  fide,  724. 

Effect   of    surrender   and   forfeiture  of 

shares,  724,  725. 
Case  of  persons  induced  to  take  shares  by 

fraud,  725,  726. 
CONVENTIONS,  INTERNATIONAL,  for 

enabling  foreign  companies  to  sue  and 

be  sued,  556,  1149. 
CONVERSION- 

Of  company  property  into  separate  estate, 

177. 
English  law,  177. 
Examples  of  such  conversion,  178. 
See  Property,  Separate  Estate. 
CONVEYANCE- 
Of  lands  under  Lands  Clauses  Act,  467, 

468.     See  Tenure. 
Of  lands  to  corporations.     See  Corpora- 
tions, Property. 
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CO-OWNERSHIP— 

Distinct  from  partnership,  50. 

See  Partnership. 
CO-PARCENERS  =  Heirs  portionera. 
CORPORA.TIONS— 

Distinction  between  corporations  and  un- 
incorporated companies  or  firms,  29, 
30,  31. 

Nature  of  corporations,  32. 

Similarity  of  English  and  Scotch  law  re- 
garding, 32,  83,  34. 

Mercantile  corporations,  34. 

How  created,  34. 

Seals  of  cause,  34. 

General  statutes,  35. 

Prescription,  35. 

Implication,  35. 

Corporations  sole,  or  aggregate,  35,  36. 

Naturalia  of  corporations,  38. 

Corporate  name,  86,  179. 
See  Property. 

Common  sea),  36. 

Corporate  property,  86,  179,  180,  181. 

Limited  liabihty,  37. 

Management  by  ofiicials,  37. 

Perpetual  endurance,  37,  388. 

Special  privileges,  38. 

Dissolution,  38. 

Consequences  of  dissolution,  39. 

Property  held  by  corporations,  36,  179, 
180,  181. 

How  the  corporate  wiU  is  ascertained  and 
manifested,  37. 

Procedure  by  majorities,  and  rules  re- 
garding, 187,  188,  189,  190,  191,  192, 
193,  194,  195,  196.     See  Majorities. 

Powers  of  officials,  203,  204,  205,  206, 
207,  208,  209,  210,  211. 

Judicial  proceedings  relative  to  corpora- 
tions, 526,  554,  555. 

Members  as  such  have  no  power  to  sue  or 
defend  in  the  corporate  name,  526. 

What  are  the  powers  of  officials  in  this 
respect,  526. 

Corporations  may  appoint  officers  to  sue 
and  be  sued  for  their  behoof,  527. 

See  Companies,  Suing  and  being  Sued, 
Citation,  Formation,  Dissolution,  Ex- 
traordinary     Privileges,      Monopoly, 
Jurisdiction,  Sequestration,  Agency. 
COSTS— 

Of  windmg  up,  729,  730,  731. 

Security  for,  in  actions  by  a  limited  com- 
pany, 1058,  s.  69. 
COVIN  ^=  Conspiracy  to  circumvent. 
CRIMINAL    AND    QUASI    CRIMINAL 
PROCEDURE—   . 

General  observations  ou,  589. 

Criminal  proceedings  cannot  in  general 
be  taken  by  companies,  589,  590. 


CRIMINAL    AND    QUASI    CRIMINAL 

PROCEDURE- 
Form  of  procedure  when  competent,  589, 

590. 
Distinction    between    corporations    and 

unincorporated  bodies  in  this  respect, 

590,  591. 
Criminal  proceedings  against  associations 

are  incompetent,  591. 
See  Penalties. 
CROSSING  of  roads  by  railways,  491,  492, 

493,  494. 


DAMAGES— 

For  breach  of  agreement  to  become  a 
partner,  354. 

For  irregularities  or  wrongful  proceedings 
in  excess  of  statutory  powers,  593,  594. 

For  non-fulfilment  of  company  contracts, 
251. 

Damages  direct  or  consequential,  251. 

Loss  of  interest,  251. 

English  practice,  251. 

Scottish  prafctice,  252. 

Both  parties  in  fault,  252. 

Stipulated  damages,  252. 

For  execution  of  order  intended  for  an- 
other firm,  255. 

For  misapplication  or  embezzlement  of 
funds,  258,  254,  256. 

For  misrepresentation,  255,  256. 

For  false  representation  to  induce  a  per- 
son to  become  a  partner,  256,  257. 

Or  a  member  of  a  company,  257,  258, 
259,  260,  261,  262. 

For  criminal  acts,  262,  268,  264. 

See  Obligations,  Indemnity. 
DB    BENE  ESSE  =  Commission  to  take 

evidence  to  lie  in  retentis. 
DEATH— 

Determines  a  private  copartnery,  663. 

Is  a  public  fact,  and  requires  no  notice  to 
customers  or  the  public,  311,  312.     ' 

Special  arrangements  to  prevent  its  deter- 
roining  private  copartneries,  663,  684. 
See  Executors. 

Does  not  determine  corporations,  685, 
701,  87,  88. 

Nor  common  law  companies,  665,  685. 

When  death  dissolves,  power  to  wind  up 
vests  in  surviving  partners,  681. 

Who  are  entitled  to  discharge  company 
debts,  681. 

Rights  of  executors  of  sole  partners,  682. 

Rights  of  executors  generally,  687. 

Rights  of  executors  when  death  does  not 
dissolve,  688. 

Rights  of  executors  to  indemnity  if  con- 
cern still  carried  on,  689. 
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DEATH— 
Liabilities  of  representatives,  689,  690. 
Death  does  not  extinguish  existing  lia- 
bilities, 690. 
Passive  representation,  690,  691. 
In  what  oases  estate  of  deceased  partner 

liable  for  subsequent  debts,  691. 
Consequences  of  continuing  assets  in  the 

business,  691. 
gee  Executors  and  Eepresentatives,  De- 
ceased   Partner,    Legatees,    Widows, 
Children,  Winding  up,  Dissolution. 
DEBENTURES— 

Irregular,  in  what  cases  strangers  may 

enforce,  219. 
Debenture  stock,  provisions  as  to  issuing 

under  Act  of  1863,  227,  228. 
See  Mortgaging,  Shares,  Borrowing. 
DEBTOE— 

Partnership  may  be  debtor  to  its  own 

partner,  414. 
May  hold  the  characters  both  of  debtor 
and  creditor  byitsgwaOT  person,  241, 351. 
Contra  in  England,  851. 
DEBTS— 

Partner  paying  company  debt  has  right 

to  indemnity,  414. 
But  not  when  debt  was  not  really  due, 

414,  415. 
Partner  discharging  a  claim  due  to  the 
firm  is  liable  to  indemnify  his  copart- 
ners, 415.     See  Quasi  Person,   Obli- 
Kgations,  Liabilities. 
DECLARATION  =  Condescendence. 
DECLARATOR— 

Consequences  of  the  want  of  this  form  in 

England,  401. 
Sometimes  required  in  actions  of  account- 
ing, 401. 
DECLINATURE  OF  JUDGE— 

When  interested  in  a  company  engaged 

in  litigation,  564. 
Rules  regarding,  564. 
Rules  in  House  of  Lords,  565. 
DECREE— 

Against    a   fijm   is    good   against  any 

partner,  626,  627,  628. 
Does  it  bind  a  latent  partner,  553. 
Is  good  though  pronounced  after  dissolu- 
tion, 677,  678. 
DEED  POLL  =  Unilateral  deed. 
DEFENCES.     See  Pleading. 
DELECTUS   PERSONS,  141,  342,  853. 
See  Society,  Partnership,  Companies, 
Transfer  of  Shares,  Legacy. 
DELEGATION  a  means  of  extinguishing 
company  obligations,  271, 272, 273, 274. 
DELICT — In  what  cases  companies  bound 
by  delicts  of  their  members  or  agents, 
252,  253,  254,  255,  256,  262,  263,  264. 


DELIVERY.    When  necessary  to  convey 

property  to  company,  169. 
DEMISE  =  To  lease  or  convey. 
DEMURRER  =  Plea  to  the  relevancy. 
DEPOSITS— 
■  In  joint-stock  companies,  856. 
Cannot  be  withdrawn  unless  the  under- 
taking has  been  abandoned,  856. 
The    balance    only  after    deduction    of 
expenses,    etc.,   is  then    demandable, 
856. 
In  what  circumstances  deposits  must  be 

returned,  856,  72. 
When  payment  of  deposits  cannot   be 

enforced,  357. 
Erroneous  payments  of,  357. 
DESCRIPTIVE  NAME— 

Unincorporated  associations  can  only  sue 

and  be  sued  in,  when  there  is  joinder 

of  partners,  639,  540,  541.     See  Suing 

and  being  Sued,  Name. 

DETINUE  =  Action  for  detaining  goods, 

Spuilzie. 
DEVASTAVIT  =  Misapplication  of  assets. 
DEVISEE.     See  Legatee. 
DILIGENCE— 
.  Distinction  between,  and  English  '  pro- 
cess' or  '  execution,'  620,  621. 
The  one  not  illustrative  of  the  other,  620, 

621. 
Different  kinds  of  diligence,  620. 
Diligence  at  company's  instance,  622. 
In  what  way  company  must  appear,  621, 

622. 
In  name  of  officials,  623. 
Effects  of  estoppel,  628,  624. 
Unnecessary  joinder  of  officials,  does  not 

affect  the  diligence,  624. 
When  plea  of  estoppel  will  be  most  fa- 
vourably received,  624. 
■  Assignment  of  claims,  624. 
Diligence  against  a  company,  625; 
In  what  way  the  company  must  be  de- 
signed, 625. 
Diligence  in  name  of  officials,  625. 
Diligence  at  instance  of  a  partner,  626. 
Property  to  be  attached  in  hands  of  part- 
_  ner,  626. 
Diligence  against  individual  partners  for  a 
company  debt,  626. 
Debt  must  first  be  constituted  against  the 

company,  626. 
Former  state  of  the  law,  626,  627. 
Partners  may   be  charged  though  not 

•  named  in  the  warrant,  627. 
Remedy  against  improper  charge,  828. 

627. 
Debt   constituted  against  the   company 
warrants  execution  against  any  part- 
ner, 822,  328,  627,  628. 
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DILIGENCE— 

Secus  after  company  has  been  registered, 
95. 

In  England,  procedure  by  scire  facias  is 
necessary  to  transfer  company  obliga- 
tion against  a  partner,  322,  323. 

In  case  of  corporations,  a  warrant  against 
the  company  does  not  warrant  a  charge 
to  a  shareholder,  323. 

Diligence  against  corporations,  650. 

Decree  against,  does  not  warrant  dili- 
gence against  partners,  323. 

See   Eecovery  of    Debts,     Arrestment, 
Furthcoming,     Poinding,    Inhibition, 
Adjudication,     Bankruptcy,     Seques- 
tration. 
DIRECTORS— 

Are  the  agents  by  whom  public  com- 
panies act  and  transact  with  the  world, 
108,  203. 

The  public  are  bound  to  know  this  even 
in  common  law  companies,  108. 

Power  of,  how  fixed,  108. 

Appointment  and  qualifications  of,  108. 

Irregular,  108. 

Will' be  validated  by  homologation,  108, 
109. 

Number  of,  109. 

How  far  it  may  be  altered,  109. 

How  far  acts  done  by  less  than  the  re- 
quired number  are  valid,  109. 

Powers  of  directors,  108. 

Are  special  agents,  206,  333. 

Powers  of,  as  contrasted  with  those  of 
partners,  203,  204. 

How  far  acts  done  by  less  than  the  re- 
quisite number  of,  are  valid,  109,  207. 

When  directors  exceeding  their  authority 
will  bind  the  company,  204,  205,  206, 
207. 

Ratification  by  the  company,  204,  205. 

Directors,  though  they  do  not  bind  the 
company^  may  bind  themselves,  207. 

Are  special  agents,  206,  333. 

Powers  of,  as  contrasted  with  those  of 
partners,  203. 

Points  of  difference  between,  203,  204. 

Powers  of  directors  in  common  law  com- 
panies, 204. 

Ratification  of  acts  by  company,  204. 

Onus  of  proof,  204,  205. 

Effect  of  non-observance  of  formalities 
in  transactions  with  directors,  205, 206. 

Directors,  when  they  do  not  bind  the 
company,  may  bind  themselves,  207. 

Ratification  by  directors  of  their  own 
acts,  207. 

Directors  considered  as  trustees  and 
agents  for  the  company,  208,  209, 
329,  333,  834,  835,  336. 


DIRECTORS— 

Cannot  benefit  at  company's  expense, 

209,  333,  834. 

Cannot    retain    advantages    gained   by 

connection  with    the  company,   209, 

210. 
Bound  to  do  their  best  for  company,  333. 
Fraudulent    representations    by,    when 

binding  on  company,  257,  258,  259, 

260,  261. 
Will  in  any  case  bind  themselves,  262, 

835,  336. 
Duties  of  directors  after  retirement,  336. 
How  directors  may  be  called  to  account, 

210,  334,  336. 
Remuneration  of  directors,  211,  415. 

Of  registered  companies,  395. 

Powers  and  duties  of  directors  to  call 
meetings,  393. 

Duty  to  make  and  lodge  accounts  and 
reports,  393. 

Who  are  the  first  directors,  394. 

Rate  of  remuneration,  894. 

Powers  of  directors  generally,  894. 

Vacating  of  oflBce  and  retirement,  394. 

FiUing  up  vacancies,  395. 

Removal  of  directors,  395. 

Proceedings  of,  395. 

Chairmen,  quorum,  committees,  etc.,  395. 
Of  companies  under  Act  of  1845 — 

Powers  and  duties  of  directors  to  call 
meetings,  123,  124. 

Number  of  directors,  125. 

Who  are  the  first  directors,  125. 

Election  o,f  directors,  125,  126. 

Qualifications  of,  126. 

Order  of  retiring,  126. 

Vacancies,  126. 

Powers  of  directors  generally,  126. 

Proceedings  of  directors,  126,  127. 

Chairman  and  deputy  chairman  of,  127. 

Committees  of,  and  quorum,  127. 

Powers  of  directors  to  make  contracts, 
127. 

Books  to  be  kept  by,  128. 

Indemnity  to,  129. 

See  Duties  of  Directors,  Liability,  In- 
demnity, Powers  of  Directors,  Agency. 
DISCHARGE  or  RELEASE— 

A  means  of  extinguishing  company  obli- 
gations, 275. 

Discharge  of  a  partner  does  not  in  Scot- 
land release  the  company,  276,  277. 

Contra  in  England,  276,  522. 

Effects  of  Mercantile  Amendment  Act 
considered,  277,  278. 

Partner  has  implied  agency  to  discharge 
company  claims  and  debts,  533.  But 
see  .200,  2pi. 

But  only  on  payment  or  satisfaction,  534. 
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DISCHARGE  or  RELEASE— 

Has  he  power  to  innovate  or  delegate, 

585. 
Power  to  discharge  ceases  after  action 
raised  by  the  company,  535. 

Contra  in  England,  535,  536. 

Where  discharge  by  partner  does  not  bind 
company,  it  binds  himself,  535. 

Does  partner's  power  to  discharge  sur- 
vive dissolution,  534,' 679. 

Discharges  between  partners  as  indivi- 
duals do  not  affect  company  obliga- 
tions inter  socios,  347. 

Discharge  by  conduct  of  creditor,  360. 
DISCHARGE  IN  BANKRUPTCY— 

Effects  of,  in  relatiorj  to  the  company 
and  partners,  797,  798,  799. 

See  Sequestration. 
DISSOLUTION— 

Distinction  between  corporate  and  un- 
incorporate  companies  or  firms,  651, 
652.  '         , 

Similarity  between  English  and  Scotch 
law,  652. 

Distinction  between  dissolution  and  res- 
cission of  contract,  652,  653,  654,  655. 
See  Rescission. 

Dissolution  of  unincorporated  companies 
and  firms,  656. 

Three  modes  of,  656. 

Of  sub-partnerships,  657. 

Partnerships  at  will,  657. 

Leave  to  retire  not  enough  to  stay  dis- 
solution, 658. 

Notice  must  be  given  to  all  the  partners, 
658. 

Partnerships  for  a  term,  658. 

Cannot  be  dissolved  but  of  consent  be- 
fore expiration  of  term,  658. 

Exceptions  to  this  rule,  347,  659. 

Supervening  incapacity,  659. 

Insanity,  659. 

Does  not  ipso  facto  dissolve,  but  is  ground 
of  dissolution,  659. 

Physical  injuries,  660. 

Bankruptcy  and  insolvency,  660. 

Gross  misconduct,  660,  661. 

Inability  to  go  on  without  loss,  661. 

In  what  cases  judicial  intervention  should 
be  obtained,  661,  662. 

Provisions  for  dissolution,  347,  662. 

Forms,  823,  824,  825,  827,  828,  841, 
842,  843,  844. 

Circumstances  which,  ipso  facto,  operate 
dissolution,  662,  663. 
•      Death,  663,  311,  312. 

Marriage,  663. 

Assignation  of  interest,  663. 

Sequestration,  663,  312,  313,  314. 

Insolvency,  664. 


DISSOLUTION— 

Cessio,  and  voluntary  trust,  664. 

Forfeiture  to  the  Grown,  664. 

War,  664. 

Supervening  illegality,  664. 

Termination  of  joint  adventure,  664. 

Dissolution  of  common   laiv   companies, 

665. 
They  are  not  dissolved  by  death,  insanity, 

marriage,  resignation,  or  bankruptcy 

of  a  shareholder,  or  transfer  of    his 

interest,  665. 
Nor  will  of  a  member,  665. 
Intervention  of  Court,  665. 
Will  of  majority,  665. 
Dissolution  of  corporations,  701,  38,  39. 
Cannot  be  dissolved    by  mere  wiU  of 

members,  701. 
'May  be  dissolved  by  Act  of  Parliament, 

701. 
By  expiration  of  term  of  duration,  701. 
By  loss  of  component  parts,  702. 
By  forfeiture,  702. 
Under  the  Winding-up  Acts,  703. 
Which  of  these  are  now  in  force,  703, 

704. 
Are  not  dissolved  by  sequestration,  787, 

788. 
Effect  of  sale  of  good-will,  676.      See 

Good-will. 
Consequences  of  dissolution  as  regards 

strangers,  676. 
Rights  of  creditors  are  not  affected  by, 

676,  677. 
Notice  of,  is  generally  necessary  to  ter- 
minate implied  agency,  677. 
DIVIDENDS— 
What  they  are,  382. 
Right  to  receive,  attaches  to  the  shares 

by  whomsoever  held,  382,  187. 
Shareholders  laak  pari  passu,  382. 
Case  of  preference  shares,  382. 
Debts  should  be  paid  before  dividends, 

382,  383. 

Declaring  dividends  when  no  profits  have 

been  realized,  383. 
Apportionment  of  dividends  where  shares 

are  not  fully  paid  up,  383. 
In   case  of.  forged  transfers,  dividends 

must  be  paid  to  the  true  owner,  383. 
In   case  of    married  women,   dividends 

should  be  paid  on  husband's  receipt, 

383,  884. 

Times  of  payment,  384. 
Provisions  of  the  Act  of  1845,  384. 
Observations  on,  384,  385. 
Provisions  of  the"  Act  1862,  385. 
Provisions  of  the  Act  1856,  385. 
See    Profits,   Forfeiture,    Sequestration, 
Ranking. 
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DOMICILE— 

Of  companies,  557. 

Of  railway  companies,  557. 

See  Jurisdiction,  Citation,  Sequestration. 
DORMANT  PARTNERS— 

What  they  are,  67. 

Liabilities  of,  54,  55,  56. 

Copartneries  are  not  illegal  because  of 
unqualified  dormant  partners,  19,  400. 

Duties  of,  in  sequestration  of  the  com- 
pany, 795. 

Notice  of  dissolution  need  not  be  given 
after  retirement  of  dormant  partner, 
314,  315. 

How  far  decree  against  the  company  is 
res  judicata  against  a  dormant  part- 
ner, 553. 

See  Latent  Partner. 
DUCES  TECUM,  SUBP(ENA=Dmgenoe 

against  havers. 
DUTIES  OF  DIRECTORS— 

Nature  of,  208. 

Directors  cannot  benefit  at  expense  of  the 
company,  209,  333,  334. 

Cannot  retain  advantages  gained  by  con- 
nection with  thecompany,  210,333,334. 

Duties  of,  considered  as  special  agents 
and  trustees  for  the  company,  208, 
209,  329,  333,  334,  335,  336. 

Are  bound  to  do  their  best  for  the  com- 
pany, 333. 

Duties  of  directors  after  retirement,  336. 

See  Directors,  Liability,  Advantages. 
DUTIES  OF  PARTNERS— 

Exuberant  trust  in  the  partnership  rela- 
tion, 182. 

Partners  have  no  claim  beyond  share  of 
profits,  182. 

This  may  be  changed  by  stipulation,  183. 

Partners  cannot  profit  at  expense  of  the 
company,  183. 

English  rule,  184. 

Scotch  law  regarding,  184,  344. 

Partners  cannot  use  company  property, 
connection,  or  credit,  for  their  private 
purposes,  185. 

Duty  to  give  best  attention  and  skill,  185. 

See  Partners,  Liability,  Advantages. 


EASEMENT  =  Servitude. 
ELICIT  =  Adjudication,  621,  note. 
EMBEZZLEMENT  by  partner,   when  it 

binds  the  concern.  253,  254. 
EMBLEMENTS  ==  Fruits    or   produce    of 

land. 
ENGLISH  LAW—      • 

How  far  useful  as  elucidating  the  law  of 

partnership  and  joint-stock  companies 

in  Scotland,  13,  14,  15,  16. 


ENGLISH  LAW— 

Dangers  to  be  avoided  in,  making  refer- 
ence to,  13,  14. 
ENTRY  on  lands  taken  under  special  act, 
469,  470,  471. 

See  Lands  Clauses  Act. 

With  superior,  companies  not  entitled  to 
demand,  169,  179. 

Modes  in  which  this  difficulty  is  obviated 
in  unincorporated  concerns,  169,  170. 

In  corporations,  179,  180,  181. 

Provisions  of  Lands  Clauses  Act  respect- 
ing, 481,  482,  483,  484. 

See  Tenure  of  Lands,   Board  of  Trade, 
Accidents. 
EQUALITY— 

Presumption  of,  in  shares  of  private 
copartneries,  135,  136,  377,  379. 

Of  shares  in  public  companies,  382. 
ESCROW  =  Deed  delivered,  but  to  be  ope- 
rative in  a  certain  event  only. 
ESTOPPEL- 

Doctrine  of,  544,  545. 

Application  of,  to  vahdate  modes  of 
suing  and  being  sued  otherwise  in- 
competent, 544,  545,  546,  547,  548, 
549,  550.  See  Suing  and  being 
Sued. 

Application  of,  when  membership  would 
otherwise  be  incomplete  from  want  of 
required  formalities,  and  in  cases  of 
transfer  of  shares,  72,  73,  74,  62,  63. 

Application  of,  where  diligence  in  a 
particular  form  would  otherwise  be 
incompetent,  623,  624. 

Estoppel  by  conduct,  mora,  acquiescence, 
etc.,  in  actions  of  accounting,  401. 
ESTOA''ERS  =  Timber  which  may  be  used 

by  a  liferenter. 
EVIDENCE— 

General  observations,  602. 

Evidence  of  partnership,  64,  65,  66,  602, 
603. 

In  ships,  603. 

Extent  of  partner'e  share,  603,  604. 

Minutes  of  meetings,  604. 

Under  the  Companies  Act  of  1845,  604. 

Under  the  Act  of  1862,  605. 

Minutes  of  unincorporated  associations, 
605. 

Company  books,  605,  606,  282,  283,  111. 

Production  of,  606. 

Questions  of  privilege,  606. 

Excerpts,  606,  607. 

Confidentiality,  607. 

Competency  of  books  as  evidence,  607. 

Admissions  by  partners,  532. 

See  Admissions,  Reference  to  Oath, 
Writ,  Minutes,  Books  and  Accounts, 
Prescription. 
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EXAMINATION  of  bankrupt,  794, 795,796. 
EXECUTION,  ENGLISH— 

Sometimes  called  '  process '  or  '  attach- 
ment,' 620. 
Cannot  be  taken  as  illustrative  of  Scotch 
'  diligence,'  620,  621. 

Outline  of  English  forms  of,  621,  622, 
623,  notes.     See  Diligence. 
EXECUTORIALS— 

Their  nature  and  object,  620. 

Distinction  between  Scotch  and  English 
executorials,  620,  621. 

Danger  of  reasoning  from  the  one  to  the 
other,  620,  621. 

See  Execution,  Diligence. 
EXECUTORS  &  REPRESENTATIVES— 

Rights  of  deceased  partner  or  share- 
holder descend  to  executors  and  not 
to  heirs,  unless  for  contrary  stipula- 
tion, 685. 

So  also  in  corporations,  686,  686. 

How  title  is  made  up  in  firms  and  un- 
incorporated concerns,  686,  693. 

In  registered  companies,  686,  148,  149. 

In  companies  under  the  Act  of  1845,  686, 
687,  150,  151. 

In  chartered  companies,  687. 

In  letters  patent  companies,  687,  120, 
121,  122,  149. 

Representatives  of  deceased  partner  en- 
titled to  accounting  for  his  share,  691. 

Representatives  of  a  deceased  partner 
have  no  right  to  take  his  place  in  the 
concern,  682,  683. 

But  stipulations  may  be  made  giving 
them  this  right,  683. 

What  amounts  to  such  a  stipulation,  683. 

Effect  of  provisions  as  to  appointment  of 
successors,  683. 

Such  provisions  are  obligatory  on  surviv- 
ing partners,  but  optional  as  to  the 
nominee,  684. 

Nominee's'right  of  election,  684. 

He  can  only  enter  on  the  terms  and  con- 
ditions specified,  684. 

If  he  declines  to  enter,  the  concern  must 
be  wound  up,  684. 

Entrance  as  a  partner  is  sometimes  made 
a  condition  of  a  bequest,  684. 

Eifect  of  such  condition,  684,  685. 

Effect  of  condition  that  nominee  shall  be 
acceptable  to  the  others,  685. 

"What  infers  election  to  come  in,  685. 

Provisions  that  partner's  right  shall  de- 
scend to  representatives,  mean  execu- 
tors, not  heirs,  685. 

When  more  executors  than  one,  they 
nominate  a  representative,  685. 

Forms  of  clauses  for  appointment  of  suc- 
cessors, 831,  832,  845. 


EXECUTORS  &  REPRESENTATIVES— 
In   corporations,    shares  of    a  deceased 

member  always  descend  to  executors, 

685. 
So  also  in  quasi  corporations  and  common 

law  companies,  685,  686. 
Rights  and  liabilities  of  executors  where 

death  dissolves,  687,  688. 
Have  no  right  to  take  part  in  winding 

up,  674,  681,  688. 
May  compel  surviving  partners  to  wind 

up,  681,  688. 
If  dissatisfied  with  conduct  of  partners, 

may  apply  for  judicial  factor,  585,  586, 

674,  681,  688. 
The   Scotch  practice  generally  requires 

executors   to  concur  in  discharge  of 

company  debtors,  681,  682. 
Provisions  as  to  this,  682. 
Effects  of,  682. 
Executors  of  sole  partners  are  entitled  to 

recover  company  debts,  682. 
Executors  cannot  be  required  to  take 

share  of  deceased  at  a  valuation,  688. 
Whole  company  estate  must  be  realized, 

688. 
This  may  be  altered  by  special  stipula- 
tion, 688. 
Executors  are  entitled  to  share  of  any 

profits  that  may  accrue  tiU  winding 

up  is  completed,  688. 
Surviving  partners  entitled  to  no  pay- 
ment for  winding  up,  688. 
Unless  when  they  wind  up  for  benefit 

and    at    request    of    representatives, 

688. 
Rights  of    representatives  when   death 

does  not  dissolve,  688. 
Vary  with  the  conventional  provisions, 

688. 
When  they  are  entitled  to  enter  the  firm, 

688. 
When  not  so  entitled,  688,  689. 
Right  to  accounting,  689. 
Have  no  right  in  general  to  force  dis- 
solution and  winding  up,  689. 
Exceptional  cases,  689. 
Rights  of  indemnity  against  continuing 

partners,  689. 
To  what  it  applies,  689. 
Liabilities  of  representatives,  689. 
When  they  assume  place  of  deceased, 

689,  690. 
Arrangements  with  the  company  do  not 

affect  rights  of  creditors,  690. 
Passive  representatives,  690. 
Estate  of  deceased  partner  is  not  liable 

for  debts  contracted  after  death,  691. 
Exceptions  to  this  rule,  691. 
Executors  and  trustees  have  no  right  to 
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EXECUTORS  &  REPRESENTATIVES— 
continue  his  assets  in  tlie  company 
business,  691. 

Consequences  of  their  doing  so,  691,  692. 

Liability  of  surviving  partners  allowing 
this  to  be  done,  692. 

Exceptions,  692. 

Executors  should  in  general  require  the 
concern  to  be  wound  up  at  once,  692. 

Consequences  of  partner  being  appointed 
executor  or  trustee,  692,  693. 

Liability  of  executors  for  calls,  165,  166. 

See  Legatees,  Recovery  of  Debts,  Death, 
Dissolution,  Consequences  of  Dissolu- 
tion. 
EXECUTOR  DE  SON    TORT  =  Vitious 

Intromitter. 
EXHIBITS  =  Productions. 
EXPULSION— 

Misconduct  of  partner  is  no  ground  for, 
at  common  law,  153. 

Clauses  of  expulsion,  153. 

Interpretation  of,  153. 

Consequence  of,  153,  154. 

Damages  for  wrongous,  154. 

See  Forfeiture. 
EXTINCTION  OF  RIGHTS  AND  OBLI- 
GATIONS— 

Between  companies  and  their  partners  or 
shareholders,  347,  348,  374,  343. 

Of  partner's  right  to  profits,  153,  154, 
381,  382. 

See  Forfeiture,  Expulsion. 

Between  companies  and  strangers,  374. 

See  Extinction  of  Obligations. 
EXTINCTION  OF  OBLIGATIONS— 

Extinction  of  company  oiligations,  374. 

Modes  of  extinction,  265. 

Performance,  265. 

Payment,  265. 

By  stranger,  266. 

Application  of  indefinite  payments,  266. 

Creditor's  right  of  election,  266. 

Continuous  open  accounts,  266. 

Rule  in  Clayton's  case,  267. 

Extension  of  rule,  267. 

Application  of,  to  companies,  268. 

Order  of  dates,  268. 

Rule  merely  creates  a  presumption,  269. 

Adoption  of,  in  Scotland,  269. 

Compensation,  270. 

In  unincorporated  firms  and  companies, 
270. 

In  corporations,  271. 

Delegation  and  novation,  271. 

Substitution  of  one  company  for  another, 
271. 

Substitution  of  individual  for  the  com- 
pany, 272. 

Delegation  not  presumed,  272,  273. 


EXTINCTION  OF  OBLIGATIONS— 

English  rules,  273. 

Additional  security  differs  from  delega- 
tion, 274. 

One  firm  succeeding  another,  274. 

English  doctrine  of  merger  does  not  ob- 
tain in  Scotland,  276. 

Release,  275. 

Discharge  by  creditor,  275. 

Effect  of  discharge  by  one  partner,  276. 

English  as  contrasted  with  Scottish  law 
on  this  subject,  276,  277. 

Discharge  by  operation  of  law,  277. 

Discharge  by  one  partner  in  cautionary 
obligations,  278. 

Effect  of  the  Mercantile  Law  Amendment 
Act,  277,  278. 
Prescription  and  Limitation — 

Distinction  between,  279. 

Different  kinds  of  prescription,  279. 

Effects  of,  279. 

Application  of,  to  companies,  279. 

Reference  to  writ  or  oath,  279,  280. 

Difference  between  co-obligant8  and  part- 
ners, 280. 

Writ  or  oath  stante  societate,  280,  281., 

Writ  or  oath  of  managing  partner,  281, 
282. 

Of  single  partner,  282. 

Of  directors,  282. 

Company  books,  283. 

Interruption  of  prescription,  283. 

Enghsh  law,  283. 

See  Discharge,  Prescription,  Novation, 
Delegation. 
EXTRAORDINARY  PRIVILEGES  AND 
AGGRESSIVE  POWERS. 

General  observations  on,  433. 

In  what  ways  they  may  be  conferred, 
434. 

Act  of  the  Legislature,  434. 

Cannot  now  be  conferred  by  prerogative, 
434,  435. 

General  principles  applicable  to,  436. 

The  statute  is  the  limit  and  measure  of 
such  privileges  and  powers,  436,  437. 

How  construed  and  interpreted,  437. 

Aggressive  powers  must  be  used  for  the 
purposes  intended  only,  438. 

Companies  receiving  such  powers  are 
trustees  for  the  public,  438,  439. 

This  doctrine  must,  however,  be  reason- 
ably interpreted,  439. 

Enabling  Act  does  not  compel  perform- 
ance, 489,  440. 

Extraordinary  privileges  and  aggressive 
powers  can  be  exercised  only  when  the 
purposes  of  the  Act  have  been  or  are 
being  carried  out,  440. 

Right  to  levy  toUs,  etc.,  440. 
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EXTRAORDINARY  PRIVILEGES— 
How  aggressive  powers  may  be  enforced, 

440. 
How  restrained,  441. 
General  enactments  regarding  the  exer- 
cise of  such  powers,  441,  442,  443. 
See  Lands  Clauses  Act. 
See  Aggressive  Powers,  Monopolies. 


FACTOR— See  Judicial  Factor. 
PARES,  RAILWAY— 

Scale  of,  518. 

Publication  of,  513,  512. 

Penalties  on  passengers  not  paying,  513. 

Rate  of  fares  in  parliamentary  trains, 
514. 

Must  be  charged  equally,  511. 

See  Tolls,  Railway  Traffic,  Passengers. 
FEOFFEE  =  Registered  disponee. 
FEOFFMENT  =  Recorded  disposition. 
FERRY,   Compensation  for  impeding  ac- 
cess to,  502. 
FEU-DUTIES— 

Companies  under  Act  of  1845  may  re- 
deem, 476,  477. 

See    Superiority,   Property,   Tenure    of 
Lands,  Corporations. 
FIERI  FACIAS,  or  FI.  FA.  =  Poinding, 

621,  note. ' 
FLOODING  OF  LANDS,   Compensation 

for,  502. 
FOREIGN— 

Foreign  attachment,  623,  note. 

Foreign  companies,  how  they  sue  and  are 
sued,  555,  556. 

International  conventions  regarding, 
556. 

How  jurisdiction  may  be  constituted 
against  foreign  companies,  558,  559, 
560. 

Foreign  Contracts.     See  Contracts. 

Foreign  judgment,  when  it  forms  res 
judicata,  561. 

See  Jurisdiction,  Convention,  Res  Judi- 
cata. 
FORFEITURE— 

Of  profits,  381. 

Provisions  of  this  kind  are  only  valid 
when  they  form  part  of  the  contract 
of  formation,  881. 

Or  have  received  assent  of  every  member, 
381. 

Are  very  strictly  interpreted,  345;  881. 

Forfeiture  by  disclaimer  of  transaction 
out  of  which  profits  arose,  882. 

Clauses  of  expulsion  and  forfeiture,  153. 

What  is  necessary  to  render  them  effec- 
tual, 153. 

Consequences  of  expulsion,  153. 


FORFEITURE— 

Invalidity  of  forfeiture,  153,  154. 

Action  of  damages  for,  154. 

Forfeiture  of  shares  under  Act  of  1862, 
154,  155. 

In  chartered  and  letters  patent  com- 
panies, 155. 

In  companies  formed  under  the  Act  of 
1845,  155,  156. 

Forfeiture  of  a  partner's  share  to  the 
Crown  operates  a  dissolution,  664. 

Eifects  of  forfeitiire  in  question  of  con- 
tribution in  winding  up,  724,  725. 
See  Contributories. 

Dissolution  of  corporations  by  forfeiture, 
702.  See  Expulsion. 
FORMALITIES  necessary  to  create  mem- 
bership can  only  be  founded  on  by 
party  for  whose  benefit  they  were  made, 
354.  See  Estoppel. 
FORMATION  OF  PRIVATE  PART- 
NERSHIPS— 

Writing  not  necessary,  but  of  import- 
ance, 43. 

No  absolute  test  of  the  partnership  rela- 
tion, 44,  45. 

Right  to  share  profits,  46,  47. 

Liability  for  losses,  48. 

Agency,  49. 

Co-owners  not  partners,  50. 

When  contribution  constitutes  partner- 
ship, 51. 
FORMATION  OF  COMPANIES— 

See  Preliminaries  to  Formation. 

Stipulated  conditions,  such  as  obtaining 
special  act  or  royal  charter,  must  be 
observed,  62. 

Until  such  conditions  are  fulfilled,  the 
company  does  not. come  into  existence, 
103. 
FORMATION      OF     COMMON      LAW 
COMPANIES— 

Such  associations  are,  like  partnerships, 
formed  by  agreement,  69. 

Generally,  however,  by  deed,  69. 
FORMATION  OF  REGISTERED   COM- 
PANIES— 

Companies  limited  iy  shares,  87. 
Memorandum  of  association,  87. 
Articles  of  association,  87. 

Companies  limited  by  guarantee,  87. 
Memorandum  of  association,  88. 
May  or  may  not  have  a  capital  divided 

into  shares,  88. 
Articles  of  association,  88. 

Companies  with  unlimited  liability,  88. 
Memorandum  of  association,  88. 
May  or  may  not  have  a  capital  divided 

into  shares,  88. 
Articles  of  association,  89. 
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FORMATION  OF  REGISTERED   COM- 
PANIES— 
Rules  applicable  to  the  three  kinds,  89. 
Registration  of  memorandum  and  arti- 
cles, 89. 
Memorandum  and  articles  form  a  cove- 
nant, 89,  90. 
Registration  incorporates,  90. 
What  alterations  may  be  made  on  me- 
morandum and  articles  after  regis- 
tration, 90. 
Capital  cannot  be  diminished,  809. 
FORMATION     OF     COMPANIES     BY 

ROYAL  charter- 
How  charters  are  obtained,  98,  99. 
ICffect  of  charter,  98. 
Who  are  members,  99. 
Validity  of  charters,  99. 

formation  of  cojipanies  under 
letters  patent- 
How  letters  patent  are  obtained,  100. 
The  company  must  be  formed  by  deed  of 

partnership  or  association,  100. 
Registration  of  the  letters  patent,  101. 
No  change  can  afterwards  be  made  in 

the  company  name,  101. 
Authentication  of  returns,  101. 
Creation  of  membership,  101. 
FORMATION  OF  COMPANIES  UNDER 
THE  COMPANIES  CLAUSES  ACT, 
1845. 
Special  act,  102. 
Standing  orders,  102. 
Parliamentary  contract,  102. 
Registration  of  members,  103. 
Distribution  of  capital,  103. 
Register  of  shareholders,  103. 
Shareholders'  address  book,  104. 
Certificate  of  proprietorship,  104. 
Evidence  of  membership,  104,  105. 
Effect  of  register  as  evidence,  105,  106. 
Power  to  compel  registration,  106. 
FORMATION    OF     RAILWAY     COM- 
PANIES.    See  Railway  Companies. 
FORMATION  OF  COMPANIES  UNDER 
RAILWAY    POWERS    ACT— Pro- 
cedure, 804,  805. 
FORMATION  OF  COMPANIES  UNDER 
RAILWAY     FACILITIES     ACT  — 
Procedure,  804. 
FRAUD— 

Contracts  effected  by,  248,  249. 
Bills  and  notes  affected  by,  371,  372. 
FRAUDULENT  REPRESENTATIONS— 
To  induce  one  to  become  a  partner,  256, 

257,  831,  332,  333,  349,  360. 

To  induce  one  to  purchase  shares,  257, 

258,  259,  260,  261,  262,  334,  335. 
Effects  of,  in  questions  of  contribution, 

725,  726. 


FRIENDLY  SOOIETIES- 

Statutory    provisions    regarding,    549, 

note  (V). 
How  they  sue  and  are  sued,  549,  note 

(6),  652. 
FURTHCOMING— 
Nature  and  purpose  of,  689. 
At   what   time   it   may  be  brought  on 

an   arrestment   of   a  partner's  share, 

630. 
See  Arrestment,  Diligence. 


GARNISHEE  =  Arrestee. 
GAS    AND   WATER   PIPES,   Provisions 
as  to,  in  reference  to  the  construction 
of  railways,  489. 
GAUGE,     RAILWAY— Statutory    provi- 
sions as  to,  507,  608,  808. 
GOOD-WILL— 
Nature  of,  430. 

Must  be  sold  on  dissolution,  430. 
Distinction  between  good-will  in  profes- 
sional and  mercantile  firms,  430. 
Dissolution    does    not     prevent    former 
partners  from   carrying   on    the    old 
business,  431. 
Case  of  mercantile  firms,  431. 
What  is  made  of  the  good- will  on  disso- 
lution by  death,  431. 
On  retirement,  431,  432. 
Notice  of  English  authorities,  432. 
Effect  of  sale  of  good-will,  676. 
Compensation    for     loss    of    good-will 
through    operations    of    a    statutory 
company,  503. 
GRATUITOUS      BAILEE  =  Negotiorum 

Gestor. 
GROUND-ANNUALS,    Powers    of    com- 
panies under  Act  of  1845  to  purchase 
up,  476,  477. 
GUARANTEE— 

Partners  are  guarantees  for  the  company, 

284,  285,  309. 
Power  to  bind  company  by  contract  of, 

236,  237,.  238. 
Distinction  between  binding  the   com- 
pany by  guarantee,  and  accepting  or 
granting  bills  or  notes,  237. 
Guarantees  by  companies  or  firms,  358. 
When  an   individual  trades  as  a  com- 
pany, 858. 
Equivocal  firms,  858. 
Guarantees  to  or  for  companies  or  firms 
fall  by  any  change  in  the  membership, 
369. 
Observations  on  this  rule,  859,  860,  480. 
Former  state  of  the  law,  359,  480. 
Extent  of  obligations  of  guarantee,  361. 
See  Cautionary  Obligations. 
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GUARANTEE— 

Guarantees  by  company  are  not  extin- 
guished quoad  partners  by  dissolution', 
678. 

Persons  may  become  liable  as  guarantors 
for  company  debts,  though  not  part- 
ners, 60. 

Companies  limited  by  guarantee.  See 
Companies,  Formation. 


HEREDITAS  JACENS— 

Procedure  for  recovery  of  company  debt 

against,  698,  699. 
Procedure    to  recover    company  claims 

against,  699,  700. 
HERITABLE  RIGHTS.    See  Heritage. 
HERITAGE.    See   Property,    Tenure    of 

Lands,  Mortgage. 
HIRING,    Power    to    bind    company    by 

contract  of,  238,  239. 
HOLDING   OUT— 
Effect  of   holding  out  after   notice  of 

.dissolution,  318. 
A  mode  of  incurring  the  liabilities  of 

quasi  partnership,  57. 
Use  of  party's  name,  58. 
Party's  name  must  have  been  the  ground 

of  credit,  58,  59. 
Fraud  by  third  parties  no  ground  of 

estoppel,  59. 
Holding  out  does  not  apply  after  death, 

59. 
Holding  out  as  intending  partner  is  not 

enough,  59. 
If  a  company  hold  out  any  one  as  a 

partner,   they  will  be  bound  by  his 

acts  as  if  he  were,  365. 
See  Quasi  Partnership. 
HOMOLOGATION— 

By  companies  of  acts  of  their  partners, 

200,  250,  413. 
Of    acts  of   their  promoters,   293,   85, 

366. 
Of  acts  of  their  directors,  204,  205. 
Of  irregular   transfers  of  shares,    143, 

144. 
Of  acts  of  their  agents,  364. 
By  partners  of  acts  done  before  formation 

of  the  company,  293. 
By  directors  of  their  own  acts,  207. 
By  minors,  24,  25. 
By  persons   who    became    partners    or 

shareholders    without    observing   due 

formalities,  63,  72,  73,  74,  143,  144. 
By  persons  induced  to  take  shares  by 

fraud,  725. 
See  Acquiescence,  Estoppel. 
HOTCHPOT  =  Collation. 
HOUSES,  Compensation  for  injury  to,  502. 


ILLEGAL  ACTS— 

No  claim  of  contribution  or  indemnity 
for,  413,  414. 

Where  company  liable  for.    See  Obliga- 
tions, Delict. 
ILLEGAL  PARTNERSHIPS— 

Associations  contrary  to  morality,  17. 

Associations  in  breach  of  statute,  17. 

Associations  contrary  to  public  interest, 
18. 

Illegality  must  inhere  in  the  purposes  of 
the  association,  18,  400. 

Mala  in  se  and  mala  prohibita,  18. 

Difference  between  prohibitory  and  direc- 
tory provisions,  18. 

Case  of  dormant  partners,  19. 

Illegality  of  pawnbroking  concerns  where 
partner's  name  concealed,  400. 

Associations  declared  illegal  by  Act  of 
1862,  19,  20. 

Associations  usurping  privileges  of  cor- 
porations, 20-1. 

Contribution  and  indemnity  do  not  exist 
in  illegal  partnerships,  413. 
ILLEGAL  TRANSFERS,  145. 

See  Transfer  of  Shares. 
ILLEGALITY— Supervening  illegality  of 
company  business  operates  a  dissolu- 
tion, 664,  18. 

INCOMING  partner- 
How  far   liable  for   existing  company 

obligations,  294,  295,  296,  297,  298, 

299, 300,  301,  302,  303,  304,  757,  768. 

See  Liability. 
Period    from    which    he    may   demand 

accounting,  403. 
INDEBITATUS  ASSUMPSIT  =  Action  of 

resting-owing. 
INDEFINITE— 

Payments,  application  of,  to  extinguish 

company  debts,  266. 
Right  of  election,  266. 
Continuous  open  accounts,  266. 
Rule  in  Clayton's  case,  267. 
Extension  of,  267,  268. 
Application  to  companies,  268. 
Order  of  dates,  268. 

This  rule  merely  creates  presumption,  269. 
Adoption  of,  in  Scotland,  269. 
INDEMNITY- 

Bonds  of   relief    or    other    indemnities 

granted  to  or  for  companies  or  firms 

fall  by  any   change  of  membership, 

359,  360. 

Former  state  of  the  law,  359. 

Such  obligations,  when  granted  by  com- 
panies, do  not  faU  by  death  of  partner, 
360. 

Bonds  of  indemnity  to  a  retiring  partner, 

360.  See  Cautionary  Obligations. 
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INDEMNITY— 
Indemnity  claimable  by  its  agents  against 

the  company,  364. 
Indemnity  to  ship  captains  against  the 

company  for  proceedings  taken  to  en- 
force service  of  seamen,  363. 
Eight  of  person  holding  shares  in  trust 

to  indemnity  against  the  beneficiaries, 

328. 
Indemnity    to    directors    of    companies 

under  Act  of  1845,  129. 
Indemnity  to  directors  generally,   411, 

412,  413. 
Directors  sometimes  entitled  to  indem- 
nity where  partners  would  not  have 

such  claim,  411. 
Indemnity  to  partners,  409,  410,  411, 

412,  413,  414,  415. 
Continuing  partners  have  no  claims  of 

indemnity   against    retired    partners, 

676. 
Indemnity  inter  socios  in   bankruptcy, 

753. 
See  OontributiQn  and  Indemnity. 
INHIBITION— 
Nature  and  warrants  of,  645. 
Procedure  in,  in  case  of  companies,  645. 
Recall  of,  646. 

When  used  by  company,  646. 
When  used  against  company,  646. 
When  used  against  company  property 

vested  in  trustees,  646. 
In  what  cases  it  affects  separate  estate, 

646,  647. 
In  what  cases  it  may  be  used  against  a 

partner,  647. 
Use  of,  on  dependence,  647. 
INJUNCTION  =  Interdict,  which  see. 
INQUISITION— 
For  assessment  of   claims  under  Lands 

Clauses  Act,  450. 
See  Sheriff,  Jury,  Arbitration,  Valuators, 

Lands  Clauses  Act. 

insanity- 
Is  a  ground  of  dissolution  in  private  co- 
partneries,. 659. 
Does  not  ipso  facto  dissolve,  659. 
Judicial  intervention  should  be  obtained, 

661,  662. 
Danger  of  merely  entering  a  minute  of 
dissolution,  662. 
INSOLVENCY— 

Of    a    partner   does    of    itself    operate 

dissolution,  314,  664. 
Of  companies,  effects  of,  749. 
INSURANCE  COMPANIES  —  Statement 
of  capital,  etc.,  must  be  made  up 
haU-yearly,  and  conspicuously  dis- 
played by  limited  insurance  companies, 
114. 


INSURANCE— 

Powers  of  partners  to  insure  company 
property,  239. 

Marine  insurance,  370. 
INTENTION.     Mere  intention  to  become  a 
partner  does  not  create  partnership,  61. 
See  Contemplated  Partnership. 
INTERDICT  or  INJUNCTION— 

Nature  of,  571. 

Purposes  of,  571,  572. 

Principles  of  granting,  in  private  co- 
partneries, 572,  376. 

In  public  companies,  572. 

Interdict  by  strangers,  572,  573. 

Examples  of  interdict  in  private  co- 
partneries, 573. 

General  rules  applicable  to  granting  in- 
terdict at  instance  of  members  in  the 
case  of  public  companies,  573,  674, 576. 

Examples  of,  575,  676,  577,  578. 

Against  entering  or  continuing  name  on 
register  of  shareholders,  575. 

Issuing  preference  shares,  575. 

Issuing  of  shares  for  purposes  different 
from  those  intended,  575. 

Improper  making  of  calls,  575. 

Improprieties  in  management,  576. 

Illegal  forfeiture  of  shares,  576. 

Suspension  of  shareholders'  rights,  576. 

Granting  leases  of  railway  in  perpetuity, 
576. 

Changing  constitution  of  company,  576. 

Changing  purposes  for  which  company 
was  formed,  576. 

Carrying  out  purposes  of  formation  in 
part  only,  576. 

Misapplication  of  company  funds,  576. 

Amalgamation,  676. 

Misapplication  of  money  raised  in  pre- 
ference shares,  577. 

Against  borrowing  of  money  by  a  limited 
company,  577. 

Sale  of  company  property,  577. 

Return  of  deposits,  677. 

Illegal  payment  of  dividends,  577. 

Payment  of  dividends  before  payment  of 
debts  or  completion  of  works,  577. 

Issuing  of  reports  by  directors,  577. 

Continuance  in  office  by  persons  not  duly 
elected,  577. 

Abandonment  of  railway  works,  577. 

Assignation  of  company  property  to  trus- 
tees, 577. 

Making  loans  to  directors,  577. 

Management  by  directors,  577. 

Interdict  to  restrain  application  to  Par- 
liament, 677. 

Cases  in  which  this  will  be  granted,  577, 
678. 

Interdict  to  restrain  legal  proceedings,  678. 


INDEX. 


1175 


INTERDICT  or  INJUNCTION— 
In  what  cases  it  is  granted,  578. 
Interdict  in  questions  between  the  com- 
pany and  strangers,  579. 
To  restrain  entry  on  lands  before  bargain 

completed,  579. 
Entry  on  lands  not  covered  by  notice, 

579. 
Carrying  through  a  sale  of  lands  not 

covered  by  statutory  powers,  579. 
Formation  of  works  not  sanctioned  by 

special  act,  579. 
Or   contrary  to   provisions  of   Eailway 

Acts,  579. 
Acquiring  lands  in  excess  of  statutory 

powers,  580. 
Doing  more  damage  in  carrying  on  ope- 
rations than  necessary,  580. 
Acquiring  land  after  elapse  of  statutory 

term,  580. 
Taking  or  using  roads  under  compulsa- 

tory  powers,  580. 
Exacting  fares  or  tolls  in  excess  of  powers, 

580. 
Proceedings  injurious  to  minerals,  580. 
Against  nuisances,  580. 
Use  of  terminal  stations  jointly  possessed, 

580. 
In  arbitrations,  580,  581. 
Proceedings  under  the  TrafBlo  Act,  581. 
Interdict  is  not  granted  when  special  act 

contemplates   remedy  by  indemnity, 

581. 
The  Court  will  not  interdict  completed 

operations  which  have  been  acquiesced 

•in  for  years,  581. 
Eemedy  in  such  cases  is  by  declarator, 

681. 
Remedy  by  interdict  must  in  all  cases  be 

sought  promptly,  581. 
When  a  company  with  aggressive  powers 

cannot     perform    the    contemplated 

undertaking,  interdict  at  instance  of  a 

landowner  has  been  granted,  581. 
Interdict    against    contractor    keeping 

possession  of  line  of  railway  after  it 

has  been  passed  by  Board  of  Trade, 

581. 
Procedure  when  interdict  was  applied 

for  by  a  company  in  a  corporate  name 

which  had  not  obtained  incorporation, 

581. 
Recall  of  interdict,  582. 
Breach  of  interdict,  582. 
Right  of  partner    after    dissolution  to 

interdict  carrying  on  business  in  name 

of  firm,  675. 
INTEREST— 

When  partner  overdraws  his  account, 

369. 


INTEREST— 
In  what  cases  partner  entitled  to,  on  ad- 
vances made  by  him  to  the  company, 

344,  345. 
See  Advances,  Shares,  Partners. 
INTERNATIONAL  LAW.    See  Foreign 

Conventions,  Suing  and  being  Sued, 

Jurisdiction. 
INTERNATIONAL  CONVENTIONS— To 

enable  companies  to  sue  and  be  sued 

before  foreign  tribunals,  556. 
INTERPLEADER  =  Multiplepoinding. 
INTERSECTED  LANDS— 

When  company  may  be  required  to  take 

fractional  parts  of  intersected  lands,  471. 
When  company  may  insist  for  a  sale  of, 

472. 
A  party  cannot  be  required  to  seU  a  part 

of  a  building  if  he  is  willing  to  sell  the 

whole,  471. 
See  Lands  Clauses  Act. 
INTIMATION— 

Of  assignment  of  shares,  144. 

Manager  himself  being'the  assignee,  does 

not  dispense  with  necessity  for,  144. 
Of  assignation  of  moveable  property  to  a 

copartnery,  when  necessary,  169,  367, 

368. 
See  Notice. 
ISSUES— 

Nature  of,  616,  617. 

Should  be  drafted  before  summons  is 

drawn,  617. 
Form  of,  617. 

Who  stands  pursuer  of,  617,  618. 
Limitation  of,  618. 

Counter  issues,  when  required,  618,  619. 
Prefixed  admissions,  619. 
How  far  the  adjusted  issues  are  controlled 

by  the  record,  619. 
Forms  of,  861  et  seq. 
See  Pleading. 


JOINT  ADVENTURE— 

Nature  of,  40. 

Capital  in,  136. 

What  terminates,  664. 
JOINT-STOCK  COMPANIES— 

Origin  of,  in  Scotland,  4,  5. 

Definition  of,  under  Act  of  1862,  92. 
JUDICIAL  FACTOR  or  RECEIVER— 

By  what  courts  appointed,  583. 

Principles  of  appointment,  583. 

WiU  not  generally  be  appointed  in  pri- 
vate copartneries  except  for  purposes 
of  winding  up,  584. 

Grounds  of  appointment  of,  in  private 
copartneries,  584,  674,  675. 

Misconduct,  584. 
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JUDICIAL  FACTOR  or  RECEIVER— 

Mutual  litigation,  585. 

Death,  585,  586,  674,  675,  681,  688. 

Special  cases,  586. 

Powers  of,  in  private  copartneries,  586, 
587. 

Appointment  of  partner  as,  587. 

Public  companies,  appointment  of  judi- 
cial factor  in,  587. 

By  whom  application  for,  may  be  made, 
687. 

Procedure  in,  587. 

Statutory  provisions  for  appointment  of, 
588. 

Do  not  take  away  power  to  make  appoint- 
ment at  common  law,  588. 

Power  of  Court  to  appoint  judicial  factor 
when  sequestration  is  applied  for,  767. 
JUDICIAL  PROCEEDINGS— 

In  relation  to  firms,  companies,  their 
members,  and  the  public,  519. 

Differences  between  English  and  Scottish 
law  on  this  subject,  519. 

Purposes  contemplated  by  both  systems, 
520. 

Defects  of  the  English  system,  520. 

Similarity  of  both  systems  in  relation  to 
corporations,  520. 

English  rules  as  to  imincorporated  asso- 
ciations, 520,  521. 

Bad  consequences  of,  521. 

English  rules  as  to  releases,  521. 

As  to  reference  and  compromise,  521, 
522. 

Effect  of  release  when  company  defends, 
522. 

Scottish  rules,  522. 

Right  to  sue  and  defend  does  not  abate 
by  non-concurrence  of  or  discharge  by 
a  partner,  522,  523. 

General  results  of  both  systems  contrasted, 
528. 

Powers  of  partners  to  bind  the  company 
in  judicial  proceedings,  524. 

Implied  powers  in  private  firms,  524. 

Will  of  the  company,  524,  525. 

Powers  of  partners  only  implied,  and 
cease  on  dissolution,  525,  626. 

Powers  of  officials  to  bind  corporations, 
526. 

The  members,  as  such,  have  no  such  im- 
plied powers,  526. 

Corporations  may  appoint  officers  to  sue 
or  be  sued  for  their  behoof,  627. 

Partners  have  no  implied  powers  to  refer 
company  claims  to  arbitration,  627, 
528. 

Have  they  power  to  compromise,  528. 

Or  to  refer  to  oath,  629. 

Have  directors  this  power,  530,  531. 


JUDICIAL  PROCEEDINGS— 

Admissions  by  partners,  efl^ect  of,  as  bind- 
ing the  concern,  532. 

Have  partners  power  to  bind  the  firm  by 
release  or  discharge,  533,  534,  536, 636. 

Effect  of  notice  to  partners,  636. 
JURISDICTION— 

In  general,  the  same  rules  apply  to  com- 
panies as  to  individuals,  567. 

Where  companies  have  several  places  of 
business,  557. 

Provisions  of  Act  1862,  567,  668. 

Constitution     of     jurisdiction     against 
foreign  companies,  558. 

What  supersedes  the  use  of  arrestment, 
568,  659. 

Jurisdiction  ratione  contractus,  559. 

Contracts  relating  to  personalty,  560. 

When  process  wiU  be  sisted  because  of 
foreign  proceedings,  560,  561. 

When  judgment  of  a  foreign  tribunal  is 
res  judicata,  561. 

Statutory  jurisdiction.       See   Statutory 
Tribunals. 
JURY,  inquisition  by,  under  Lands  Clauses 
Act,  449,  454. 


LACHES.    See  Mora. 
LANDS    CLAUSES    CONSOLIDATION 
ACT,  940. 

Corresponding  English  and  Scottish  Acts, 
444. 

Application  of,  444. 

Powers  to  purchase  and  convey,  444. 

When  conferred  by  statute,  445. 

What  may  be  the  consideration  or  price, 
445. 

Lands  purchased  for  extraordinary  pur- 
poses, 446. 

■Aggressive  power  to  take  lands  cannot 
be  used  till  subscribed  capital  is  paid 
up,  446. 

Nor  after  elapse  of  prescribed  period, 
446. 

Such  powers  must  always  be  interpreted 
by  the  special  act,  446. 

Exceptions  to  this  rule,  446,  447. 

Notice  of  intention  to  take  lands,  447. 

Effect  of,  447,  448. 

Great  accuracy  required  in,  448. 

Party  may  be  barred  by  waiver  from 
pleading  objections  to,  449. 

Proper  procedure  when  lands  are  in  pos- 
session of  a  judicial  factor,  449. 

Claim  for  compensation  by  owner,  449. 

Assessment  of  compensation,  449,  450. 

Inquisition  by  Sheriff,  450. 

Inquisition  by  arbitration,  461. 

Arbiters,  451. 
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LANDS    CLAUSES    CONSOLIDATION 
ACT— 

Umpire,  451. 

Appointment  of,  451,  452. 

Period  within  whieh  award  to  be  made, 
451,  452. 

Submission  may  be  partly  statutory,  and 
partly  at  common  law,  452. 

Consequence  of  this,  452. 

Homologation,  waiver,  etc.,  452. 

Consequences  of  failure  to  make  award, 
451. 

Powers  of  arbiters,  452,  453. 

Costs  of  arbitration,  and  powers  of  arbi- 
ters and  umpire  therein,  453. 

,  Difference  between  the  English  and  Scot- 
tish laws  in  this  matter,  453. 

Award  must  be  in  writing,  454. 

Proof  by  parole  is  incompetent  to  restrict 
or  interpret,  454. 

Inquisition  by  jury,  454. 

Notice,  454,  455. 

Summoning  of  jury,  455. 

Balloting  for,  455. 

Special  jury,  456. 

Procedure  at  inquest,  456. 

Jury  regulated  as  in  ordinary  civil  causes, 
456,  457. 

Non-appearance  of  claimant,  457. 

Verdict,  457. 

Duties  of  Sheriff,  457. 

Costs,  457. 

English  law,  458. 

Inquisition  by  valuators,  458. 

When  it  has  place,  458. 

Remedies  if  claimant  is  dissatisfied,  458, 
459. 

When  award  of  valuators  is  final,  459. 

Power  of  review,  459. 

Cases  in  which  proceedings  may  be 
quashed,  459. 

In  what  cases  suspension  or  reduction  is 
competent,  459. 

Impeachment  of  proceedings  on  ground 
of  malversation  or  undue  interest,  459, 
460. 

What  if  injustice  arise  from  mistake  of 
the  jury,  460,  461. 

Apportionment  and  application  of  com- 
pensation money,  461. 

When  claimant  is  possessed  of  a  qualified 
interest  only,  461,  462,  463. 

Persons  with  qualified  rights  can  only 
assess  compensation  by  the  statutory 
procedure,  463. 

Temporary  consignment  in  bank,  463. 

Application  of  money  regulated  by  the 
Court,  464. 

Rules  of  application  varying  with  the 
amount,  464,  465. 


LANDS  CLAUSES  CONSOLIDATION 
ACT— 

Cases  of  money  deposited  in  compensa- 
tion for  leases,  465. 

Obligations  on  owner  where  money  has 
been  paid  or  consigned,  465. 

Remedy  when  owner  refuses  to  convey, 
465. 

Remedy  when  money  is  consigned  be- 
cause no  one  has  a  right  to  receive  it, 
466. 

Powers  of  Court  as  to  payment  of  com- 
pany expenses,  466,  467. 

Forms  of  conveyance,  467. 

Costs  of,  by  whom  borne,  468. 

Costs  determined  by  Lord  Ordinary,  468. 

Rules  as  to,  468,  469. 

When  judgment  of  Ordinary  final,  469. 

Entry  on  lands,  469. 

Payment  must  precede  entry,  469. 

Exception  when  entry  is  for  the  purposes 
of  surveying,  469. 

Procedure  when  entry  is  sought  for  other 
purposes,  469. 

Securities,  470. 

Penalties  consequent  upon  wrongous 
entry,  470. 

How  such  penal  provisions  axe  inter- 
preted, 470,  471. 

Portions  of  intersected  lands,  471. 

A  party  cannot  be  compelled  to  sell  a 
portion  if  he  is  willing  to  sell  the  whole 
of  a  building,  471. 

Common  lands,  472. 

How  compensation  for,  is  ascertained, 
472. 

Powers  and  duties  of  committees,  473. 

What  if  committee  is  not  appointed,  473. 

Procedure  by  company  to  obtain  posses- 
sion of,  473,  474. 

Mortgages  and  rights  in  security  affect- 
ing lands,  474. 

When  such  rights  may  be  acquired  by 
the  company,  474. 

Procedure  for  this  purpose,  474,  475. 

What  if  holder  refuses  or  fails  to  convey, 
475. 

Procedure  where  interest  exceeds  the 
lands  mortgaged,  475. 

Procedure  where  lands  cannot  be  re- 
deemed till  after  elapse  of  a  specified 
time,  476. 

Feu-duties,  casualties  of  superiority,  etc., 
476. 

Company  may  enter  without  redeeming 
such  charges,  476. 

Case  when  part  only  of  the  lands  so 
charged  is  taken,  476. 

Effect  of  discharging  such  incumbrances, 
476,  477. 


1178 


INDEX. 


LANDS  CLAUSES  CONSOLIDATION 
ACT— 

Leases,  477. 

Tenants  for  years,  477. 

Tenants  from  year  to  year,  477. 

Lease  must  be  produced  by  tenant  claim- 
ing compensation,  477. 

Lands  omitted  to  be  purchased,  478. 

Procedure  to  ascertain  value  of,  478. 

Superfluous  lands,  479. 

How  such  lands  must  be  disposed  of,  479. 

Offer  of  pre-emption,  479. 

Procedure  if  offer  is  not  accepted,  480. 

Ascertainment  of  value,  480. 

Procedure  to  obtain  investiture,  480. 

Manner  of  holding  lands,  and  rights  of 
superiors,  480. 

Statutory  provisions  regarding,  480,  481. 

Apparent  meaning  of,  481. 

Where  possessor  of  land  is  entitled  to 
dispone  absolutely,  481. 

When  he  has  only  a  qualified  right,  481, 
482. 

When  feudal  charges  and  casualties  are 
purchased  up,  482. 

The  lands  are  not  disfeudalized,  and  con- 
sequences of  this  doctrine,  482,  483. 

Crown  lands  and  rights,  483. 

Effect  of  27  and  28  Vict.  c.  121,  483. 

Case  -where  lands,  after  being  acquired, 
are  disposed  of  by  the  company,  484. 

Public  charges  affecting  lands  taken  by 
the  company,  485. 

Citation  and  service  of  writs  under  the 
provisions  of  theLands  Clauses  Act,  570. 

land-tax- 
How  paid  by  companies  under  Act  of 

1845,  485. 
May  be  redeemed,  485. 
See  Lands  Clauses  Act. 
LATENT  PARTNERS— 
What  they  are,  67. 
Notice  of  retirement  of,  not  necessary  to 

terminate  MabiUty,  314,  315. 
When  judgment  against  a  firm  is   res 

judicata  against  a  latent  partner,  553. 
See  Dormant  Partners. 
LEASE— 

In  what  way  leasehold  property  is  held 

by  companies,  170,  171,  364. 
Leasehold  forming  part  of  contribution, 

170. 
Registration  of  lease,  171. 
Termination  of  lease,  171. 
On  dissolution,  679. 
Rights  and  obligations  of  companies  as 

tenants,  364,  365. 
Case  of  tenant  assuming  a  partner,  365. 
Leases  of  railways,  365,  439.     See  Rail- 
ways, Companies. 


LEASE— 

Partners  have  no  imphed  power  to  grant 

leases  of  company  property,  215. 
Nor  to  take  leases  in  the  company  name, 

215. 
Exceptions  from  the  nature  of  the  busi- 
ness, 215. 
Compensation  to  tenants  for  leases  of 

lands  taken  by  companies  under  Act 

of  1845,  477. 
See  Lands  Clauses  Act. 
Sale  of  lease  on  dissolution,  667. 
Effects  of  bankruptcy  of  partner  on  leases 

to  the  company,  760. 
Compensation  for  injury  to  tenants  under 

the  Consolidation  Acts,  502. 
LEGACY  OF  SHARES— 

1.  Effect  of,  in  private  firms  when  there 

is  delectus  personal,  141,  142. 

Will  only  confer  the  right  of  entering  the 
concern  when  an  agreement  to  that 
effect  has  been  made  with  all  the  part- 
ners, 683. 

In  such  case  the  bequest  creates  an  obli- 
gation on  the  surviving  partners,  and 
a  privilege  to  the  legatee,  684. 

Entrance  into  firm  sometimes  a  condition 
of  a  bequest,  684,  685. 

What  infers  election  to  come  in,  685. 

2.  In  public  companies  where  shares  are 

transferable,  142. 
Legacy  falls  if  testator  takes  payment  of 

shares  during  lifetime,  142. 
Is  not  adeemed  by  conversion  of  shares 

into  stock,  variation  of  amount  of,  or 

amalgamation,  142.     See  Legatees. 
LEGACY  DUTY,  how  ascertained  and  by 

whom  payable,  694,  695. 
LEGATEES  OF  SHARES— 

Have  right  of  election  to  become  partners 

or  not,  683,  684. 
Entrance  into  firm  is  sometimes  made  a 

condition  of  the  bequest,  684. 
Effect   of   condition   that  legatee  shall 

be  acceptable  to  surviving  partners, 

685. 
What  infers  election  to  come  in,  685. 
What  is  necessary  to  complete  legatee's 

title,  695. 
Construction  of  mortis  causa  conveyances 

of  shares,  695,  696. 
Rights  of  legatees  of  shares  in  questions 

with  general  representatives,  695,  696. 
Completion  of  legatee's  right  in  letters 
patent  companies,  120, 121, 122, 149, 
687. 

In  registered  companies,  148, 149,  686. 

In  companies  under  Act  of  1845,  1 50, 
151,  686,  687. 
Liability  of  legatees  to  be  made  contri- 
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LEGATEES  OF  SHARES— 

butories  under  a  winding-up   order, 

721,  722. 
See     Executors     and    Representatives, 

Transfer  of  Shares,  Transmission,  of 

Shares,  Legacies. 
LETTERS  PATENT— 

Distinction  between,  and  royal  charter, 

lOQ. 
Companies  so  privileged  are  quasi  cor- 
porations, 100. 

Nature  of,  101. 
Formation  of  companies  privileged  by 

letters  patent.     See  Formation  of  Com- 
panies under  Letters  Patent. 
Transfer  of  shares  in,  149. 
How  such  associations  sue  and  are  sued, 

555  851. 
LETTING  AND  HIRING,  Power  to  bind 

company  by  contract  of,  238,  239. 
LIABILITY— 

Of  partners  and  shareholders  for  com- 
pany obligations,  284. 
Importance  of  a  correct  theory  regarding, 

284. 
English  theory,  284. 
Scottish  theory,  285. 
Similarity  of  practical  results,  285. 
General  rules  regarding  liability,  285. 
Unlimited  liability — 
In  unincorporated  firms  or  companies, 

286. 
Ancient  Scottish  law,  286. 
Adoption  of  English  rules,  286,  287. 
Devices  to  attain  limited  liability,  287. 
Principle  of,  287,  288. 
Consequences  of  the  doctrine  of  quasi 

partnership  from  sharing  profits,  288, 

289. 
Provisions  of  the  Act  of  1865,  289. 
Nature  and  effects  of,  290,  291. 
Commencement  of  liability,  292. 
Partners  liable  for  debts  contracted  since 

formation  only,  292. 
Exceptions  to  this  rule,  293. 
Agency  before  formation,  293. 
Ratification  after,  293. 
Promoters,  293. 
Incoming  partners — 
Are    they    bound    for    company    debts 

abeady  existing,  294,  757,  758. 
Equitable  considerations,  294,  295. 
English  law,  295,  296. 
Limitation  of,  296. 
Tendency  of  the  English  courts,  296. 
Scottish  law,  297. 
What    appears   to    be  its  true  theory, 

297. 
Case  of  an  individual  succeeded  by  a  firm, 

297,  298. 


LIABILITY— 

Presumptions  in  such  case,  298,  299. 

Case  of  one  firm  succeeding  another,  299, 
800. 

Liability  in  such  cases  not  always  in- 
ferred, 300. 

Similarity  of  results  in  English  and 
Scottish  law,  801. 

Cases  where  incoming  partner  incurs 
liability  irrespective  of  the  new  firm, 
301,  302. 

Obligations  inter  socios  do  not  necessarily 
infer  liability  to  the  public,  302. 

New  shareholders  in  corporations,  302, 
803. 

In  common  law  companies,  303. 

English  law  on  this  subject,  303. 

Scottish  law,  803,  304. 

Effects  of  amalgamation,  304,  305. 
Continuance  and  extinction  of  liability-^ 

Responsibility  for  future  acts,  306. 

Liability  for  existing  obligations,  806. 

Liability  for  debts  already  contracted  can 
only  be  terminated  by  extinction  of 
the  obligation  or  release  by  the  credi- 
tor, 807,  808. 

Termination  of  responsibility  for  future 
acts,  308,  309. 

Notice  generally  required,  309. 

Notice  to  customers,  309. 

How  to  be  given,  310. 

Notice  to  strangers,  310. 

How  to  be  given,  310,  311. 

Dissolution,  by  death  does  not  require 
notice,  311. 

Reason  of  this,  311. 

Roman  law,  312. 

Death  has  no  retroactive  effect,  812. 

Dissolution  by  bankruptcy  does  not  re- 
quire notice,  312,  813. 

Sequestration,  314. 

Notoin:  bankruptcy,  314. 

Bankruptcy  of  individual  partner,  314. 

Sequestration  of  partner,  314. 

Notour  bankruptcy  of  partner,  314. 

Retirement  of  dormant  partners,  whether 
notice  is  required,  314,  315. 

Cases  where  responsibility  continues  after 
dissolution,  315. 

Where  agency  is  not  entirely  withdrawn, 
316. 

Effects  of  agency  implied  for  winding 
up,  316. 

Limitation  of,  316,  317. 

Agency  conferred  on  one  partner,  817. 

When  the  public  are  misled,  817. 

Holding  out  after  notice  of  dissolution  or 
retirement,  318. 

Authorizing  use  of  name,  318. 

Practical  rules  on  this  subject,  318. 
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LIABILITY  OF  MEMBERS  AND 
SHAREHOLDERS  IN  INCORPO- 
RATED COMPANIES— 

Difficulty  attending  this  subject  in  the 
law  of  Scotland,  319. 

General  principles  to  be  kept  in  view, 
319,  320. 

Liability  arising  from  contract,  320. 

Contribution,  320. 

Liability  for  contribution  arises  ex  con- 
tractu, 320,  321. 

To  be  ascertained  by  incorporating  in- 
strument, or  by  separate  contract,  321. 
LIABILITY  IN  CORPORATIONS— 

Provisions  of  the  Act  of  1845,  321,  322. 

What  is  sufficient  discussion  of  the  com- 
pany property,  322. 

English  rules,  322. 

Analogy  in  Scotland,  322,  323. 

To  whom  charge  must  be  given,  323. 

Limitation  of  liability  to  contribute,  323. 

Register  not  the  only  evidence  of  mem- 
bership, 323. 

Winding  up  does  not  stop  recourse  against 
a  shareholder,  324. 

Liability  of  shareholders  in  registered 
companies,  824. 

Provisions  of  Act  of  1862,  324. 

Lossof  privileges  of  shareholders,  324, 325. 

Termination  of  liability,  325. 

Case  of  companies  existing  previous  to 
registration,  325. 

Letters  patent  companies,  325. 

See  Winding  up. 
LIABILITY  OF  COMPANIES— 

How  created.    See  Obligations. 

For  acts  of  servants  and  managers,  362, 
363.  364,  262,  263,  264,  252,  253, 254. 
LIABILITY  OP  TRUSTEES— 

When  shares  held  in 'name  of  trustees  the 
latter  incur  liability  to  the  public,  326, 
327. 

The  same  liability  is  generally  incurred 
in  questions  inter  socios,  327. 

Liabilities  of  beneficiaries  or  cestuique 
trustent,  328. 

To  indemnify  trustees,  328. 

Provisions  of  Act  of  1845,  328. 

Liability  of  trustees  to  be  made  contri- 
butories  under  a  winding-up  order,  721. 

See  Trustees,  Beneficiaries. 
LIABILITY  OF  DIRECTORS— 

General  grounds  of,  333. 

To  the  company,  833,  334. 

To  the  public,  262,  834,  335,  336. 

See  Directors. 
LIABILITY  OF  PARTNERS  AND  DI- 
RECTORS AS  AGENTS  AND  TRUS- 
TEES FOR  THE  COMPANY— 

Origin  of  this  kind  of  liability,  329. 


LIABILITY  OF  PARTNERS  AND  DI- 
RECTORS AS  AGENTS  AND  TRUS- 
TEES FOR  THE  COMPANY— 

In  case  of  partners,  the  liability  is  two- 
fold, inter  socios  and  to  strangers,  329. 

Liability  inter  socios,  330. 

Liability  for  benefiting  at  the  expense  of 
the  company,  380,  381. 

Modes  of  enforcing  liability,  331. 

Liability  to  strangers,  331. 

This  exists  even  when  firm  is  bound,  332. 

Bona  fides  is  not  a  complete  defence,  332. 

Liability  for  inducing  persons  to  enter 
the  concern  by  false  representations, 
332,-  383,  256,  257. 

See  Partners,  Fraudulent  Representations. 

In  case  of  directors,  liability  is  also  two- 
fold, 333. 

Liability  to  the  company,  333,  334. 

Grounds  of  liability  must  be  clear  and 
important,  334. 

Liability  to  the  public,  834,  335. 

Liability  for  transactions  ultra  vires,  835, 
386. 

Company  need  not  be  made  a  party  to 
the  action,  336. 

Consequence  of  directors  not  being  part- 
ners with  each  other,  336. 

All  involved  need  not  be  called,  336. 

Liability  of  directors  after  retirement,386. 

When  they  do  not  bind  the  company,  they 
may  bind  themselves,  207,  835,  836. 

Or  may  be  bound  even  though  company 
is  bound,  335,  336. 

See  Directors,Fraudulent  Representations. 
LIEN.    See  Retention. 

A  lien  on  shares  gives  in  England  the 
right  of  recovering  dividends  accruing 
thereon,  385. 
LIMITATION.     See  Prescription. 
LIQUIDATORS— 

Official  liquidators,  711. 
Appointment  of,  711. 
Provisional,  711. 
Payment  of,  711. 
Security  for,  711. 
Mode  of  describing,  711. 
Powers  and  duties  of,  711,  712. 
Law-agent  of,  712. 

Liquidators  in  voluntary  winding  up,  732. 
Appointment  of,  directly,  732. 
By  delegation,  733. 
Powers  and  duties  of,  782,  738,  734. 
Vacancies  in  office  of,  734. 

Liquidators  in  winding  up  subject  to  su- 
pervision of  Court,  786. 

Additional  liquidators,  736. 
Powers  and  duties  of,  736. 
Conversion  bf,  into  official  liquidators, 
736. 
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LIQUIDATORS^ 
When  company  in  course  of  being  wound 
up  has  no  corporate  name,  the  Court 
may  authorize  it  to  sue  and  be  sued  in 
name  of  the  liquidators,  565. 
LOAN— 
Power  to  bind  company  by  contract  of, 

238. 
Right  of  partners  to  repayment  of  loans 

made  by  them  to  the  company,  414. 
Right  of  directors  to,  414. 
LOSSES.   Partners  are  bound  to  contribute 

inter  socios  for  company  losses,  415. 

LUGGAGE,  Amount  of,  to  which  railway 

passenger  is  entitled,  514,  note  (6). 


MAILS,  Conveyance  of,  by  railways,  510. 
MAJORITIES— 

The  majority  expresses  the  wiU  of  the 
society,  110,  186,  187. 

Can  only  act  within  sphere  of  constitu- 
tion, 187. 

Unlimited  powers  of,  within  that  sphere, 
187. 

Different  kinds  of  majorities,  188. 

Principle  that  majorities  rule  is  funda- 
mental, 188. 

General  rules  for  ascertainiag  powers  of 
majorities,  189,  190,  191,  192,  193, 
194,  195,  196. 

Power  of  dissentient  members,  193. 

Power  of  majorities  to  change  fundamen- 
tal provisions,  342,  191,  192,  193. 
MANAGEMENT— 

Right  to  share  in,  343,  386. 

No  partner  can  be  excluded  from,  as  a 
general  rule,  343,  386. 

Modes  in  which  this  right  is  exercised,  387. 

Right  of  access  to  company  books,  387. 

Restrictions  on  this  right,  388.     . 

Case  of  public  companies,  388,  889. 

In  what  cases  restrictions  are  binding,  389. 

Right  of  inspection  must  be  exercised 
with  discretion,  389,  390. 

Arrangements  as  to  custody  of  books,  890. 

Partners  bound  to  keep  accurate  books, 
391. 

The  manner  in  which  shareholders  of  in- 
corporated companies  take  share  in  the 
management  is  generally  fixed  by  in- 
corporating instrument,  891. 

Provisions  as  to  companies  formed  under 
the  Act  of  1845,  128,  124,  125,  126, 
127,  128,  129,  180,  181,  381. 

Provisions  as  to  companies  formed  under 
letters  patent,  119,  120,  121,  122. 

Provisions  as  to  registered  companies, 
392,  893,  894,  395. 

See  Constitution  and  Management. 


MANDAMUS— 
English  writ  to  compel  performance  of 

some  duty  or  obligation. 
Used  in  England  to  compel  a  company  to 

register  a  shareholder,  363. 
Equivalent  Scottish  procedure,  363. 
MANDATE.     See  Agency. 

Mandate  in  petition  for  sequestration  of 

companies,  767,  768,  769. 
In  voting,  778,  779. 
MEETINGS— 

Of  shareholders,  109. 

Provisions  for  calling,  109. 

Those  charged  with  that  duty  may  be 

,   compelled  to  call,  109. 

Notice  of,  110. 

Attending  at,  bars  objections  to  notice, 

110. 
Procedure  at,  109,  110. 
What  can  be  done  at  adjourned  meetings, 

110. 
Meetings  are  ordinary  or  extraordinary, 

110. 
Procedure  by  majorities,  110.     See  Ma- 
jorities. 
When  vote  by  proxy  is  allowed,  110. 
Voluntary  absentees  bound  by  resolutions 

at  meetings,  110. 
Minutes  of  meetings,  110,  111. 

Authentication  of.  111. 

How  far  evidence.  111. 
Of  shareholders  in  registered  companies, 
115,  392,  393. 

General  meetings,  115,  393.   . 

Mode  of  summoning,  115,  893. 

Notice  of,  and  business  at  meetings, 
393. 

Quorum,  chairman,  poU,  voting,  proxies, 
893,  394. 

Meetings  of  directors,  395. 
Of  shareholders  in  companies  under  Act 
•      of  1846,  123. 

Ordinary  meetings,  123. 

Extraordinary  meetings,  123,  124. 

Notice  and  summoning  of,  124. 

Quorum,  124. 

Chairman,  124. 

Business,    mode    of    voting,   proxies, 
poD,  124,  125. 

Meetings  of  directors,  127,,  128. 

Meetings  of  committees,  128. 
MEMBERS.    See  Shareholders. 
MEMBERSHIP.      Registered     companies 

whose  membership  falls  under  seven 

lose  benefit  of  limited  liability,  115. 
MEMORANDUM  OF  ASSOCIATION— 
In  companies  hmited  by  shares,  87. 
In  companies  limited  by  guarantee,  87. 
In  companies  with  unlimited  liability,  88. 
Registration  of,  89. 
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MEMORANDUM  OF  ASSOCIATION— 

Effect  of,  89. 

Alterations  on,  after  registration,  90. 

Every  partner  entitled  to  copy  of,  90. 
MERGER  (see  Novation)— a  doctrine  of 
English  law,  -which  does  not  apply  in 
Scotland,  275. 
MESSUAGE  =  Dwelling-house. 
MINES— 

Rights  of  owners  and  railway  companies 
in  relation  to  mines  lying  under  or 
near  railway,  497,  498,  499. 

See  Railway  Clauses  Consolidation  Act. 

Compensation  for  injury  to  mines,  502. 
MINORS— 

May  be  shareholders  or  partners,  23, 165. 

In  what  circumstances  they  may  avoid 
the  contract,  23,  24,  165. 

Election  to  repudiate  or  abide  by  the 
contract,  24.     See  Pupils. 
MINUTES— 

Of  meetings,  110,  111. 

How  authenticated,  111. 

How  far  evidence.  111. 

In  registered  companies,  392. 
MONOPOLIES— 

Can  now  be  conferred  by  the  Legislature 
only,  339,  433,  434,  435. 

May  be  conferred  by  the'  Crown,  acting 
under  a  general  enabling  statute,  434. 

Ancient  Scottish  law  regarding,  434,  435. 

Monopohes  are  not  liberally  interpreted, 
437. 

Monopolies  were  not  intended  to  be  con- 
ferred on  railway  companies,  507. 

Practically,  however,  they  are  possessed 
by,  507,  511,  514. 

Provisions  to  prevent  abuse  of,  507,  514, 
515 
MORA  or  LACHES,  when  right  to  ob- 
ject to  partnership  accounts  barred  byj 
401. 
MORTGAGE— 

Powers  of  companies,  under  the  Act  of 
1845,  to  acquire  such  rights  when 
they  affect  lands  taken  for  the  pur- 
poses of  the  undertaking,  474,  475, 
476. 

See  Lands  Clauses  Act. 
MORTGAGING— 

Can  a  partner  mortgage  the  company 
property,  220,  221. 

Provisions  for  mortgaging  under  the  Act 
of  1846,  221. 

Register  of  mortgages,  222. 

Payment  of  interest,  223. 

Time  for  paying  up  bonds,  223. 

Right  of  mortgagees  to  inspect  company 
books,  223. 

Conversion  of  loan  into  capital,  223,  224. 


MORTGAGING— 

Provisions  of  Act  of  1863,  225,  226,  227. 
General  rules  as  to  debenture  stock,  228. 
Appointment  of  judicial  factor,  227,  228. 
Provisions  of  Act  1862,  for '  registered 

companies,  224,  225,  114. 
See  Debentures,  Borrowing,  Pledging. 


NAME— 

Corporate  name,  possession  of,  by  cor- 
porations, 36. 

All  corporate  acts  must  be  done  in,  36. 

Suing  and  defending  in,  554. 

Cannot,  in  general,  be  changed,  554. 

Statutory  provisions  for  altering,  in  the 
'  case    of    registered    companies,    554, 
555. 

Publication  of  name  on  place  of  business, 
in  notices,  etc.,  114. 

In  the  case  of  companies  brought  under 
the  Act  1863,  554. 

Provisions  for  companies  brought  under 
the  Act  1862,  for  winding  up,  and 
which  have  not  a  corporate  name,  555. 

Social  name,  suing  and  being  sued  in, 
by  mercantile  firms,  539,  541,  542. 

Descriptive  name  reqtiires  joinder  of 
partners,  to  enable  companies  to  sue 
and  be  sued  in,  539,  540. 

Name  of  partner,  consequences  of  allow- 
ing it  to  remain  in  the  firm,  58. 

Or  over  the  door  where  company  busi- 
ness is  carried  on,  58. 
NAVIGATION,  Sanction  required  for  works 

impeding,  488,  489. 
NEGLIGENCE  of  partners  and  directors, 
when  company  responsible  for,  263, 
664. 
NOLLE  PROSEQUI=Minute  of  abandon- 
ment of  action  in  whole  or  part. 
NOMINAL  PARTNERS,  what  they  are,  67. 
NON- JOINDER = Plea  that  some  party  has 
not  been  called. 

notice- 
How  far  is  notice  to  a  partner  notice  to 

the  firm,  536. 
Notice  to  directors,  536. 
Notice  to  shareholder  does  not  bind  the 

company,  536.     See  Intimation. 
Of  intention  to  take  lands  under  special 
act,  447, 448,  449.    See  Lands  Clauses 
Act. 
Of  intention  to  enter  on  lands  for  tem- 
porary purposes,  489,  490,  491.    See 
Railway  Clauses  Consolidation  Act. 
Of  dissolution,  right  of  partner  to  require 
publication  of,  675,  309. 
Right  of  partner  to  receive  notice  of 
intended  dissolution,  658. 
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NOTICE— 

In  what  cases  notice  of  dissolution  is 
required,  to  save  from  future  lia- 
bility, 309,  310,  311. 
Cases  in  which  it  is  not  required,  311, 

312,  313,  314. 
What  is  sufficient  notice,  309,  31 0, 311. 
Of  intention  to  convert  capital  into  con- 
solidated stock,  140. 
Of  calls,  forms,  and  ,requisites  of,  under 

Act  1845,  160,  161. 
Of  restriction  of  implied  agency,  effects 
of,  200.     See  Intimation. 
NOVATION— 

A  means  of  extinguishing  company  obli- 
gations, 271,  272,  273,  274,  275. 
See  Delegation,  Merger. 


OBLIGATIONS— 
Nature  of  company  obligations,  241. 
Peculiarities  in,  arising  from  the  element 

of  agency,  241. 
Origin  of  obligations,  241. 
Contract  and  dehct,  241. 
General  principles,  241,  242. 
Modes  in  which  a  company  is  bound, 

242.     See  Contracts. 
Written  contracts  in  relation  to  corporate 

and  unincorporate  associations  respec- 
tively, 242,  243. 
Provisions  of  Act  1845,  243,  244. 
Provisions  of  Act  1862,  244. 
Provisions  of  Act  1864,  as  to  foreign 

contracts,  244,  245. 
Provisions  of  Letters  Patent  Acts,  245. 
When  sealing  necessary,  30,  243,  244, 

245. 
Contracts  perfected  without  writing,  245. 
Provisions  of  Act  1845,  245. 
Bei  interventus,  246. 
Whether  a  partner  binds  himself  or  the 

company,  201,  245. 
Is  a  question  that  must  be  determined 

by  the  principles  of  agency,  245. 
What  they  are,  245,  246. 
Application  of,  to  companies,  246. 

General  rules,  246,  247. 

Questions  of  fact,  247. 
All  partners  are  presumed  to  possess  such 

agency  as  is  implied  by  the  nature  of 

the  business,  247. 
Effects  of  notice  of  restriction,  248. 
Powers  which  are  never  presumed,  248. 
Effects  of  fraud,  249. 
General  remarks,  249,  250. 
Ratification,  250. 

Damages  for  non-fulfilment  of  contracts, 
251. 

Direct  or  consequential,  251. 


obligations- 
Loss  of  interest,  251. 

English  practice,  251. 

Scottish  practice,  252. 

When  both  parties  in  fault,  252. 

Stipulated  damages,  252. 
Obligations  arising  from  delict  or  quasi 

dehct,  253. 
Doctrines  of  agency,  253. 
Application  of,  to  companies,  253. 
Embezzlement  by  members  of  the  com- 
pany, 253,  254. 
Misapplication    of    money    received    in 

course  of  company  business,  254. 
Ignorance  of  other  partners  does  not 

avoid  liability,  254. 
Money  must,  however,  have  been  received 

in  line  of  company  business,  254,  255. 
Partner  must  have  acted  as  agent  for  the 

firm,  255. 
Identification  of  misapphed  funds,  255. 
Execution  of  order  intended  for  another 

firm,  255. 
Concealment  or  misrepresentation,  255, 256. 
False  representations,  to  induce  a  person 

to  become  a  partner  in  a  private  firm, 

256,  257,  332,  333. 

In  public  companies,  257. 

Real  question  at  issue  in  such  cases,  257. 

Company  is  only  bound  when  the  mis- 
representations are  made  by  persons 
holding  agency  to  dispose  of  shares, 

257,  258,  259. 

Case  of  officers  holding  agency  for  a  spe- 
cial purpose,  e.g.  law-agents,  259, 260. 

Representations  only  bind  the  company 
when  issued  for  the  purposes  for  which 
they  were  used,  260,  261. 

Innocent  mistakes,  261. 

General  rules,  261. 

Tendency  of  the  courts,  261. 

Personal  liability  of  officials,  262.  See 
Fraudulent  Obhgations. 

Criminal  acts  by  partners  or  officials  do 
not  bind  company,  262. 

Exceptions  to  this  rule,  262,  263. 

Implied  contract,  263. 

Innocent  mistakes,  263. 

Edict  Nautx  Caupones,  etc.,  263. 
Culpa  lata  xquiparatur  dolo,  264. 

Presumptions  of  negligence,  264. 
Collaborateurs,  264. 

Company  bound  to  indemnify  its  agents, 
364. 

Obligations  of  company  to  its  partners, 
369. 
Transmit  against  a  new  firm,  370. 

Obligations  in  relation  to  hills  and  notes, 
370,  371,  872,  373,  374. 

See  Bills  and  Notes,  Liability. 
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OBLIGATIONS— 
Public  burdens,  Sib,  376. 
See  Eights,   Liabilities,    Extinction   of 
Obligations,  Agreements,  Constitution. 
OMITTED.     Interests  omitted  to  be  pur- 
chased under  Lands  Clauses  Act,  478. 
OSTENSIBLE    PARTNERS,    what   they 

are,  67. 
OVERSMAN  or  UMPIRE  under  provi- 
sions of  Lands  Clauses  Act,  451,  452, 
453,  454. 
See  Arbitration. 


PARCELS  =  Descriptive   clause  in   con- 
veyance. 
PARCENERS  =  Heirs-portioners. 
PARLIAMENTARY  COMPANIES— 

Origin  of  practice  of  forming  companies 
in  this  manner,  7,  10,  42. 

The  ConsoUdation  Acts  and  their  objects, 
10,  11. 

Such  companies  are  in  general  proper 
corporations,  11,  12. 

Scottish    Consolidation   Acts  are    very 
similar  to  the  English,  15. 

See  Corporations. 

Formation  of  parliamentary  companies. 
See  Formation  of    Companies  under 
the  Companies  Clauses  Act,  1845. 
PARLIAMENTARY  TRAINS— 

Provisions  as  to  running,  613,  514. 

Carriages  used  in,  514. 

Sunday  trains,  514. 

Rate  of  speed,  514. 

No  tax  leviable  on  receipts  of  parlia- 
mentary trains,  514. 

Powers  of  Board   of  Trade  to  control, 
514. 
PARTICIPATION    IN    PROFITS.      See 
Quasi  Partners. 

The  right  to,  forms  a  test  of  partnership, 
46. 

Distinction  between  profits  and    gross 
returns,  47,  48,  53,  54. 

Participation  in  profits  creates  the  lia- 
bilities of  quasi  partnership,  52,  58,  54. 

See    Partnership,     Quasi    Partnership, 
Profits,  Dividends. 
PARTNERS- 

Who  may  be  partners,  22. 

Pupils,  22,  165.     See  Pupils.  ^ 

Minors,  23,  165.     See  Minors. 

Effects  of  entering  into  partnership  with 
pupils  and  minors,  24,  25. 

Married  women,  25. 

Lunatics,  26,  27. 

Aliens,  27. 

Companies,  whether  corporate  or  unin- 
corporate,  may  be  partners,  28. 


PARTNERS— 

Different  kinds  of  partners  —  active, 
nominal,  latent, , etc.,  67-8. 

Liabilities  of  partners,  284. 

UnUmited,  284,  285,  286,  287,  288,  289, 
290,  291. 

.Commencement  of  liability,  292,  293, 
294,  757,  758. 

Liability  of  incoming  partners,  294,  295, 
296,  297,  298,  299,  300,  301,  302, 
303,  804,  305,  757,  758. 

Extinction  of  liability  of  partners,  306, 
307,  808,  309,  310,  311,  312,  313, 
314,  315,  316,  317,  318. 

See     Liability,     Obligations,     Dormant 
Partners,  Substituted  Partners,  Duties 
of  Partners,  Powers,  Minors,  Pupils. 
PARTNERSHIP.    See  Society. 

Private,  nature  of,  30. 

Scottish  and  EngUsh  theories  of.  Con- 
trasted, 31. 

Definitions  of,  848. 

Distinction  between  partnerships  and 
corporations,  31,  39. 

Joint  adventures  are  partnerships  con- 
signed to  a  single  transaction,  40. 
See  Joint  Adventure. 

Common  law  companies  are  radically 
partnerships,  41. 

Formation  of  partnership  by  mere  con- 
sent, 43. 

Writing  not  required,  43. 

Difi&culties  of  ascertaining  whether  the 
relation  has  been  constituted,  48,  44. 

No  test  on  absolute  definition  of,  44. 

Various  tests  proposed,  45. 

Partnership  not  a  simple  contract,  45. 

Constitution  of    partnership    proper  as 
opposed  to  quasi  partnership,  46. 
Right  to  share  profits,  46. 
Distinction  between  profits  and  gross 

returns,  47,  48. 
Liability  for  losses,  48,  49. 
Agency,  49. 

Co-owners  are  not  partners,  50. 

Difference  between  co-ownership  and 
partnership,  50,  51. 

Cases  where  contributions  of  skill  and 
money  are  made,  51. 

Qiiasipartnership.  See  QMasiPartnership. 

Difference  between  a  formed  and  a  con- 
templated partnership,  61,  62,  63. 

Specittc  performance  of  an  engagement 
to  enter  into  partnership  will  not  in 
general  be  decreed,  351,  352. 

Remedy  is  generally  by  action  of 
damages,  352. 

Cases  in  which  specific  performance  will 
be  decreed,  852,  353.  See  Specific 
Implement. 
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PARTNERSHIP— 
See  Society,  Agency,  Joint  Adventure, 

Formation  of    Partnership,   Contem- 
plated Partnership,  Evidence. 
Partnership  contract.     See  Articles  of 

Copartnery. 
Partnership  property.     See  Property. 
PASSENGERS,  RAILWAY— 

Railway    companies    bound    to    afford 

reasonable  facilities  to,  513,  514. 
Third-class  passengers,  rights  of,  514. 
Luggage,  514. 
Penalties  on  persons  travelling  on  the 

line  without  paying  fares,  513. 
See  Railway  Traffic,  Fares. 
PASSIVE  REPRESENTATION— 
Of  a  deceased  partner,  690. 
Extent  of  liability  so  created,  691. 
PASSIVE   TITLE— Procedure  to  create, 

against  representative  of  a.  deceased 

partner,  697. 
PAST  MEMBERS,  Liabilities  of,  for  calls 

in  winding  up,  325,  727. 
PENALTIES— 
See    Forfeiture,    Expulsion,     Statutory 

Penalties. 
Provisions  of  Act  of  1862  for  recovery 

of  penalties  inter  socios  in  registered 

companies,  594. 
PERSONALTY.     See  Property. 
PERSONAL  BAR.    See  Estoppel. 
PLEA  =  Defences. 
PLEADING— 

General  observations  on,  609. 

Objects  of,  610. 

Special  pleading,  610,  611. 

Pleading  at  large,  611. 

Disadvantages  of  existing  system,  611, 

612. 
What  should  be  done  before  action  is 

raised,  612. 
Action  at  law,  612,  613. 
Summons,  613. 
What  it  should  contain,  613. 
How  companies  should  appear,  613,  539, 

540,  541,  542,  543,  544,  545^546,  547, 

548,  549,  550,  551,  552,  563. 
Forms  of  libelling,  849,  850. 
Condescendence,    how    to    be    framed, 

613. 
Pleas  in  law,  614. 
Defences,  614. 

Equitable  procedure,  nature  of,  614. 
Distinction  between  legal  and  equitable 

procedure,  614,  615. 
This   distinction   affects  the   pleadings, 

615. 
Practical  rules  in   equitable  pleadings, 

615,  616. 
Modes  of  ensuring  relevancy,  617,  612. 


PLEADING— 

Issues  should  be  drafted  before  action  is 
raised,  617,  612. 

Nature  of,  616,  617. 

Who  is  pursuer  of,  617,  618. 

Limitation  of  issues,  618. 

Counter  issues,  618,  619. 

Prefixed  admissions,  619. 

How  far  adjusted  issues  are  controlled 
by  the  record,  619. 

Forms  of  issues,  851.     See  Issues. 
PLEAS  IN  LAW.    See  Pleading. 
PLEDGING.   Implied  power  of  partners  to 

pledge  company  property,  220. 
PLENE  ADMINISTRAVIT= Defence  by 

executor  that  estate  is  exhausted. 
POINDING— 

Different  kinds  of,  640. 

What  may  be  poinded,  640. 

Personal  poinding,  640. 

Warrants  of,  640. 

Procedure  in,  640,  641. 

At  instance  of  company,  641. 

Charge,  641. 

Great  exactness  required  in  the  pro- 
cedure, 642. 

Against  the  company  or  partners,  642, 643. 

Against  cautioners  and  co-obligants,  643. 

Poinding  at  instance  of  company  assig- 
nees, 643. 

Summary  poinding  under  8  and  9  Vict.  c. 
8,  s.  3,  643. 

Real  poinding,  or  poinding  of  the  ground, 
644. 

How  far  applicable  in  cases  of  companies, 
644,  645. 
POOR-RATES— 

Assessment  of  companies  for,  375,  876. 
Of  water  companies  for,  485. 
Of  railway  companies,  485. 

See  Public  Burdens. 
PORTION  OF  LANDS  AND  HOUSES— 

A  party  cannot  be  compelled  to  sell  a 
portion  of  a  building  if  he  is  willing 
to  sell  the  whole,  471.  i 

See  Intersected  Lands. 
POSTEA  =  Entry  on  record  of  what  takes 

place  after  a  jury  trial. 
POWER  OF  ATTORNEY,  how  conferred 

in  registered  companies,  117. 
POWERS  OF  DIRECTORS— 

Difference  between  public  companies  and 
private  firms,  203. 

Agency  of  officials  contrasted  with  that 
of  partners,  203,  204. 

Powers  of  directors  in  common  law  com- 
panies, 204. 

Ratification  of  unauthorized  acts,  204. 

Onus  of  proof,  204,  205. 

Non-observance  of  forrhalities,  205,  206. 
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POWERS  OP  DIRECTOES— 

Officials  or  special  agents,  206,  207,  208, 

333,  334. 
When  they  do   not  bind  the  company 

they  bind  themselves,  207, 262, 335, 336. 
Ratification  by  directors,  207,  208. 
Directors  are  trustees  for  the  company, 

208. 
Buying  and  selling,  212,  213,  214. 
Leasing,  215. 

Borrowing,  215,  216,  217,  218,  219. 
Pledging,  220. 
Mortgaging,   220,  221,  222,  223,   224, 

225,  226,  227,  228,  229. 
BUls  and  notes,  229,  230,  231,  232,  233, 

234,  235,  286. 
Bank  cheques,  236. 

Guarantee  and  suretyship,  236,  237,  238. 
Lending,  238. 

Letting  and  hiring,  238,  239. 
Insurance,  289,  240. 

See  Obligations,  Agency,  Agents,  Judi- 
cial  Proceedings,    Suing    and  being 

Sued. 
POWERS  OF  MANAGERS  AND  SER- 
VANTS to  bind  the  company,  862, 

363,  364. 
POWERS    OF   MAJORITIES.     See  Ma- 
jorities. 
POWERS  OF  PARTNERS— 

Private  partnerships  act  and  transact  by 

their  partners,  197. 
English  and  Scottish  theories  contrasted, 

197. 
Agency  of  partners,  197. 

Rules    regarding,    in  different    legal 
systems,  197,  198. 
Agency  of  partners  express  or  implied, 

198. 
How  implied  agency  to  be  ascertained, 

199. 
Private'  arrangements  restricting,    199, 

200. 
Effect  of  notice  of  restriction,  200. 
Ratification  of  acts  in  excess  of  autho- 
rity, 200. 
Questions  inter  socios,  200. 
Peculiar  doctrines  of  English  law,  200, 

201. 
Onus  of  fixing  obligation  against  the 

company,  201,  202. 
Powers  of  partners  in — 

Buying  and  selling,  212,  213. 

Purchase  of  real  property,  214. 

Purchase  of  personal  property,  214. 

Leasing,  215. 

Borrowing,  215,  216,  217,  218,  219. 

Pledging,  220. 

Mortgaging,  220,  221,  222,  223,  224, 
225,  226,  227,  228,  229. 


POWERS  OF  PARTNERS— 

Bills  and  notes,  229,  230,  231,  232, 

233,  234,  235,  236. 
Bank  cheques,  236. 
Guarantee  and  suretyship,  236,  237, 

238. 
Lending,  238. 

Letting  and  hiring,  238,  239. 
Insurance,  239,  240. 
See  Obhgations,   Contracts,   Agency, 
Agents,  Duties  of  Partners. 
To  sue  and  defend,  524. 
In  company  name,  524,  525. 
This  power  is   merely  implied,   525, 

526. 
How  determined,  525,  526. 
See  Suing  and  being  Sued,  Judicial 
Proceedings. 
To  refer  to  arbitration,  527,  528.     See 

Arbitration. 
To  cbmpromise,  528.     See  Compromise. 
To  refer  to  oath,  529,  530,  581.     See 

Reference  to  Oath. 
To  discharge  or  release,  533,  534,  535. 
See  Discharge. 
PR.^CIPE  =partibus. 
PRE-EMPTION,  Right  of,    under  Lands 

Clauses  Act,  479. 
PREFERENCES.     Undue  preferences  by 
railway    or    canal    companies    as  to 
traffic,  procedure  for  checking,  516, 
517. 
PRELIMINARIES  TO  FORMATION  OF 
PUBLIC  COMPANIES— 
In  common  law  companies,  69. 
In  incorporated  companies,  69. 
In    railway    companies.      See    Railway 

Companies. 
Prospectus,  69. 
Letters  of  allotinent,  70. 
Suspensive  conditions,  70. 
Scrip  certificate,  70,  71. 
Registration  of  scrip,  71. 
Scripholders  not  partners,  71. 
Disuse  of  scrip  certificate,  71. 
Subscribers'  contract,  71,  72. 
Conditions  of  contract  must  be  fulfilled 
by  the  company,  72. 
These  sometimes  waived,  72. 
Effect  of  special  act,  72,  73. 
Observance  of  formalities  necessary  to 
convert  scripholder  into  partner,  73. 
This  rule  must  be   equitably  under- 
stood, 73. 
How  far  doctrines  of  quasi  partnership 

apply  to  public  companies,  74. 
Effects  of   registration  as  evidence   of 

membership,  74-5. 
See  Promoters,  Formation  of  Companies, 
Estoppel,  Waiver. 
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PREMIUMS— 
For  entry  into  a  firm,  355. 
Payment  of,  may  be  enforced  by  action, 

355. 
When  contract  is  reduced,  the  premium 

cannot  be  claimed,  and  if  paid  must 

be  returned,  355,  856. 
Rules  as  to  unpaid  premiums  when  the 

concern  becomes  bankrupt,  752. 
PRESCRIPTION  AND  LIMITATION— 
Distinction  between,  279. 
Different  kinds  of,  279. 
Effects  of,  279. 
Application  of,  in  partnership  law,  279, 

280. 
Difference  between  joint-obligants  and 

partners,  280. 
Interruption  of  prescription,  283. 
Writ  or  oath  of  partners,  in  what  way 
they  bind  the  company,^  280,  281. 

Of  former  partners,  282. 

Of  managing  partner,  281,  282. 

Of  single  partner,  282. 

Of  surviving  partner,  283. 

Of  directors,  282. 
See  Reference  to  Oath. 
What  is  writ  of  company,  282,  283. 
A  winding-up  order  does  not  seem  to  in- 
terrupt currency  of  prescription,  714. 
Corporations  can  acquire  by  prescription, 

374. 
Can  unincorporated  associations  do  so, 

375. 
English  law  as  to  limitation,  283. 
See  Evidence. 
PRESUMPTION— 

For  equality  of  interest  in  private  part- 
nership, 135,  136,  377,  879. 
Agency  required  for  the  purposes  of  the 

concern  is  presumed  to  be  possessed  by 

all  partners.     See  Agency. 
PRISON    ASSESSMENT,  Provisions    for 

payment  of,  under  Lands  Clauses  Act, 

485. 
PROFITS— 
Distinction  between,  and  gross  returns, 

47,  48,  52,  58. 
Right  to  share  profits  inseparable  from 

the  partnership  relation,  46,  345,  377, 

135. 
Shares  of,  and  periods  of  division,  ought 

to  be  fixed  in  the  contract,  377. 
In  absence  of  such  provisions,  the  pro- 
portion of   each   partner's  share  is  a 

question  for  a  jury,  135,  136,  377. 
Views  which  have  been  entertained  on 

this  subject,  378,  185,  186. 
Jury  trial  the  only  feasible  method  of 

procedure,  879,  135,  136. 
Presumption  for  equality,  379,  136. 


PROFITS— 

Arrangements  once  made  as  to  sharing 
profits  are  presumed  to  continue,  880. 

Company  debts  must    be    paid    before 
division  of  profits,  880. 

Partner  must  pay  his  debts  to  the  com- 
pany before  he  can  share  profits,  380. 

Times  of  division,  881. 

How  partner  may  be  excluded  from  share 
of  profits,  881,  168,  154. 

Disclaimer  of  transaction  on  which  pro- 
fits arose,  882. 

Right  to  share  profits  is  evidence  of  part- 
nership, 46,  47. 
Creates  quad  partnership,  52,  58,  54, 
55,  56. 

Participation  in  profits  of  itself  may  create 
quasi  partnership,  52,  53,  54,  55,  56. 

Point  of  time  from  which  profits  fall  to 
be  divided  on  dissolution,  668,  669. 

See  Dividends,  Shares,  Forfeiture,  Ex- 
pulsion. 
PROMOTERS— 

Who  they  are,  75-6. 

Not  partners,  76. 

Do  not  bind  each  other,  76,  77,  78. 

Not  liable  for  acts  done  previously  to 
their  becoming  promoters,  79. 

Acts  and  admissions  of  promoters  do  not 
bind  each  other,  79. 

May  become  liable  for  each  other  by  spe- 
cial authority,  79. 

May  become  correi  debendi,  80. 

Not  liable  to  each  other  for  services,  81. 

Have  no  claim  for  services  against  the 
company  when  formed,  81. 

Duties  and  liabilities  of  promoters,  81. 

Liability  to  return  deposits,  82. 

Cannot  benefit  at  the  company's  expense, 

,    82,  60. 

Company  not  bound  by  acts  of  promoters, 
83,  84,  293,  366. 

Exceptions  to  this  rule,  85,  366. 

When  company  not  bound,  promoters  re- 
main liable,  85. 
PROPERTY     OF     COMPANIES     AND 
FIRMS— 

What  it  means,  168. 

Held  in  trust,  168. 

Conveyance  and  vesting  of,  168. 

Partnership  contract  operates  as  a  con- 
veyance, 168,  169. 

Personalty,  169. 

Delivery  and  notice,  169. 

Ships,  169. 

Real  property,  169. 

Feudal  rights,  169,  170. 

Leasehold,  170,  364. 

Forming  part  of  contribution,  170. 
'  Practical  rules,  171. 
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PROPERTY     OP     COMPANIES    AND 
FIRMS— 

Registration  of  lease,  171. 

Termination  of  lease,  171. 

Company  property  as  distinguislied  from 
separate  estate,  171,  172.  See  Sepa- 
rate Estate. 

Distinction  exists  in  private  firms,  172. 

English  law,  172. 

Modes  of  keeping  the  two  kinds  of  pro- 
perty apart,  172. 

Means  of  ascertaining  which  is  which, 
173. 

Property  acquired  in  company  name, 
173. 

Property  got  in  partner's  name,  173, 
174. 

Beneficial  acquisitions,  174. 

Vesting,  174. 

Questions  inter  socios,  174. 

Property  in  ships,  174. 

English  rule  as  to  connection  with  the 
firm,  174,  175. 

Acquisitions  after  dissolution,  175. 

Use  of  property  by  firm,  175. 

Separate  estate  vested  pro  indiviso,  176, 
177. 

Conversion  of  company  property  into 
separate  estate,  177. 

English  law,  177. 

Examples  of  such  conversion,  178. 

Nature  of  company  property,  178. 

Is  personalty,  178. 

Corporation  property,  179. 

May  be  held  directly  by  corporation,  179. 

Trustees  sometimes  necessary,  179. 

Disadvantages  of  this  method  of  holding, 
179. 

Generally  unnecessary,  180. 

Modes  of  holding  in  statutory  corpora- 
tions, 180.     See  Tenure  of  Lands. 

In  registered  companies,  180. 

Amount  of  land  which  may  be  held  by, 
181. 

Right  to  dispose  of  company  property. 
See  Powers. 

Difference    between    corporations    and 
common  law  companies  in  this  respect, 
357,  786,  787,  788,  789. 
See  Sequestration. 
PROSPECTIVE  DAMAGE— 

Compensation  for,  cannot  in  general  be 

claimed,  503. 
Exceptions,  503. 
PROSPECTUS— 

Purposes  of,  69. 

Forms,  with  an  application  for  shares  and 
letter  of  allotment,  a  binding  contract, 
70. 
Effect  of  suspensive  conditions  in,  70. 


PROTESTS.    Notaries  should  not  take  pro- 
tests in  relation  to  their  own  firms, 
373,  374. 
PROXIES— 

In  registered  companies,  394. 
In  companies  under  the  Act  of  1845,  125. 
PUBLIC  BURDENS— 

Assessment  of  companies  for  poor-rates, 

375,  485. 
Valuation  of  property  acquired  by  rail- 
way and  canal  companies  is  struck  by 
the  assessor  of  railways  and  canals,  376. 
Modes  of  assessment,  485. 
PUIS  DARREIN  CONTINUANCE,  plea 

of  =  Minute  of  res  noviter. 
PUPILS—. 

Cannot  be  made  partners,  22. 
In  what  cases  parents  or  guardians  incur 
liability  by  making  pupils  partners,  22, 
23. 
Right  of  pupils  to  avoid  the  contract,  23, 
24,  165.     See  Minors. 


QUASI  CONTRACT,  241,  242,  243,  244, 
246,  247,  248,  249.     See  Obligations. 
QUASI  DELICT,  241,  252,  253,  254,  255, 

256.     See  Obligations. 
QUASI.  PARTNER— 

Liabilities  of,  52. 

Not  liable  in  contribution  inter  socios,  407. 

Right  of  accounting  competent  neither  to 
nor  against,  397. 

See  Quasi  Partnership. 
QUASI  PARTNERSHIP— 

Nature  of,  52. 

Created  by  participation  in  profits,  52. 

Distinction  between  nett  profits  and  gross 
returns,  53,  54. 

Origin  of  liabilities  so  created,  54. 

Agency  a  means  of  creating  quasi  part- 
nership, 55,  56. 

Holding  out,  57. 

Use  of  party's  name,  58. 

Party's  name  must  have  been  the  ground 
of  credit,  58,  59. 

Fraud  by  third  persons  no  defence  against 
liabihty  so  created,  59. 

Holding  out  does  not  apply  after  death,  59. 

Holding  out  as  intending  partner  not 
enough,  59. 

Effect  of  agency  and  guarantee  when  no 
partnership  exists,  60. 

Sub-partners  not  gttasipartners,  60. 
QUASI  PERSON- 

Private  partnerships  and  unincorporated 
companies  are  quasi  persons  in  Scot- 
land, but  not  in  England,  2,  3  28  31 
39. 

Consequences  of  this  principle,  31. 
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QUASI  RETENTION  or  LIEN  between 

partners  and  the  company,  427,  428. 
QUI  TAM  AOTION  =  Aotion  by  informer 

under  penal  statute. 
QUOD    RECUPERET  =  Interlocutor   re- 
pelling preliminary  defence. 
QUORUM— 
In  registered  companies,  393. 
In  companies  under  the  Act  of  1845, 124. 
Of  directors,  128. 


RAILWAY     CLAUSES     CONSOLIDA- 
TION ACT— 
Purpases  and  application  of,  486. 
Powers  to  rectify  errors   in  plans  and 

schedules,  486. 
Certain  documents  must  be  lodged  with 

sheriff-clerks  and  town-clerks,  486. 
Deviations,  486,  487. 
Viaducts  and  tunnels,  487. 
Tariations  within  specified  limits,  487. 
Additional  powers  given  by  the  Railway 

Clauses  Act,  1863,  with  sanction  of 

Board  of  Trade,  487. 
General  powers  in  relation  to  construction 

of  works,  bridges,  roads,  drains,  etc., 

488. 
Works  calculated'  to  impede  navigation 

require  consent  of  Commissioners  of 

Woods  and  Forests,  and  of  the  Lord 

High  Admiral,  488,  489. 
Alteration  of  gas  and  water  pipes,  489. 
Temporary  occupation  of  lands,  etc.,  489. 
Private  roads  and  grounds,  489. 
Powers  and  conditions  of  entering  on, 

489,  490. 
Notice  to  owners  and  occupiers,  490. 
Objections  by,  490. 
Security  to  be  found,  490. 
Option    of    compelling    purchase,    490, 

491. 
Compensation  and  payment  of  rent,  491. 
Powers  to  contract  for  lands  for  stations 

.  and  additional  works,  491. 
Crossing  of  roads  and  construction  of 

bridges,  491. 
When  line  must  be  carried  over  or  under 

the  road,  491. 
Injuring  roads,  492,  493. 
Substitute  roads,  49,2. 
Crossing  on  levels,  493. 
Powers  of  road  trustees  and  surveyors, 

493. 
Application  to  Board  of  Trade  to  certify 

what  works  are  required  for  public 

safety,  493. 
Damages  and  penalties  on  company  for 

failure  to  keep  roads,  bridges,  etc.,  in 

proper  repair,  494. 

4 


RAILWAY     CLAUSES    CONSOLIDA- 
TION ACT— 

Powers  of  Board  of  Trade  to  authorize 
deviations  from  provisions  of  special 
act  when  this  is  necessary,  494. 

Accommodation  works,  494. 

Nature  of,  494. 

Compensation  maybe  made  in  lieu  of,  495. 

Modes  of  determining  what  accommoda- 
tion works  are  necessary,  495. 

Powers  of  owners  to  make  additional 
accommodation  works,  495,  496. 

How  long  company  remains  liable  to 
make  accommodation  works,  496. 

Rights  of  owner  till  completion  of,  496; 

Branch  lines,  powers  of  landowners  to 
make,  497. 

Mines  lying  under  or  near  railway,  497. 

Rights  of  owners  and  the  company  in 
respect  of  such  mines,  497,  498. 

When  working  of  mines  is  prevented  by 
the  company,  498. 

Assessment  of  compensation,  498. 

Powers  of  company  to  examine  workings, 
498. 

And  to  compel  owners  to  adopt  measures 
necessary  for  safety  of  the  railway,  499. 
RAILWAY     COMPANIES     ARBITRA- 
TION ACT— 

Provisions  of,  598,  599,  600,' 601. 

Incorporated  with  Railway  Construction 
Facilities  Act,  600. 

Made  applicable  to  registered  companies, 
600. 

See  Arbitration. 
RAILWAY  COMPANIES— 

Formation  of,  801. 

Procedure  before  obtaining  special  act, 
801,  802. 

Modern  English  practice  to  register  pro- 
moters as  a  company  limited  by  shares, 
802. 

Advantages  of  this  practice,  802. 

Statutes  applicable  to  formation  of,  802, 
803. 

To  internal  management,  803. 

To  constructive  and  aggressive  powers, 
803. 

See  Railway  Construction  Facilities  Act 
and  Railway  Companies  Powers  Act, 
Formation. 

Statutes  applicable  to  arbitration,  805. 

To  pubhc  duties,  805,  806. 

To  dissolution  of,  806. 

Railway  companies  cannot  lease  the 
undertaking  to  another  company,  439. 

Unless  the  power  is  conferred  by  special 
act,  489,  note  (d). 

From  what  period  leases  of  this  kind  are 
held  to  commence,  865. 
G 
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EAILWAY      COMPANIES      POWERS 

ACT,  Purposes  of,  804,  805. 
EAILWAY   COMPANIES    FACILITIES 

ACT,  Purposes  of,  804. 
RAI-LWAY  TRAFFIC— 

The  Legislature  did  not  intend  to  give 

railway  companies  a  monopoly  of  their 

lines,  507,  510. 
Rights  of  the  public  to  use  of  line  on 

payment  of  toUs,  507,  510,  511. 
Company  empowered  to  act  as  carriers 

on  their  own  lines,  507,  510,  511. 
Company  has  practically  a  monopoly,- 

507,  510,  511. 
Statuix)ry  provisions  for  public   safety 

and  convenience,  507l 
Railway  gauge,  507'. 
No  railway  can  be  opened  for  traffic  until 

examined  and  sanctioned  by  Board  of 

Trade,  508. 
After  opening,  the  railway  still  subject 

to    supervision   of    Board   of    Trade, 

509. 
Powers  of  Board  of  Trade  as  to  crossings, 

gates,  screens,  termini,  branch  lines, 

et<;.,  509. 
As  to  entry  on  lands  for  repairing  or 

preventing  accidents,  509. 
To  check  malversation  on  part  of  com- 
pany, 509,  510. 
Railway  companies  bound  to  carry  mails, 

510. 
And  troops  and  warhke  stores,  510. 
Tolls,  rates  of,  and  mode  of  exacting,  511, 

512. 
Powers  of  one  railway  company  to  con- 
tract for  use  of  line  with  another,  513. 
Fares  when  the  company  act  as  carriers, 

513. 
Scale  of  charges,  513. 
Obligation  to  afford  reasonable  facilities 

for  passenger  traffic,  513,  514,  805, 

806. 
Parliamentary  trains,  514. 
Obligations    on    railway   companies    as 

carriers,  514,  515. 
They  are  not  bound  to  carry  explosive  or 

dangerous  articles,  515. 
Statutory  provisions  against  giving  un- 
due preferences  by  railway  companies, 

516. 
Interpretation  of  such  provisions,  516, 

517. 
Statutory  provisions  for  the  prevention 

of  drunkenness  and  misconduct  on  the 

line,  617. 
For  the  appointment  and  regulation  of 

constables  on  Scottish  lines,  806. 
Returns  of  traffic  and  of  accidents  to  be 

made  to  Board  of  Trade,  517,  518. 


RANKING— 

Of  claims  in  bankruptcy,  776. 

For  drawing  dividends,  779,  780,  781. 

See  Sequestration. 
RATES,  Power  to  levy,  cannot  be  used  till 

works  are  completed,  400. 
RATIFICATION.     See  Homologation. 
REBUTTER  =  Revised  defence. 
RECEIVER.     See  Judicial  Factor. 
RECOVERY  OF  DEBTS— 
Of  company  debts  against  a  partner. 

Debt  must  first  be  constituted  against 
the  company,  285,  626,  627,  697. 

In  Scotland,  when  this  has  been  done, 
diligence  may  at  once  be  used  against 
any  partner,  627,  628. 

In  England,  judgment  against  the  com- 
pany must  be  transferred  against  the 
partner  by  scire  facias,  322,  323. 

A  charge  to  the  company  warrants  dili- 
gence against  any  partner  though  not 
named  in  it,  322,  328,  627. 

The  only  remedy  against  an  unwarrant- 
able charge  is  suspension,  627. 

In  corporations  the  rule  is  different, 
328. 

Procedure  to  recover  company  debts 
against  a  deceased  partner,  697,  698, 
699. 

Procedure  by  surviving  partners  to  re- 
cover a  company  claim  against  estate 
of  deceased  partner,  699,  700. 

See  Suing  and  being  Sued,  Constitution 
of  Debts,  DQigence. 
REDUCTION— 

Of  contracts  of  copartnery.  See  Res- 
cission of  Contract. 

Of  royal  charter.  See  Rescission  of 
Royal  Charter. 

Of  transfers  of  shares.  See  Transfers, 
Fraudulent  Representations,  Minors. 

Of  deeds  and  alienations  in  bankruptcy, 
760,  761,  762. 
REFERENCE  TO  OATH— 

Has  a  partner  power  to  refer  to  oath 
matters  affecting  the  company,  529, 
530. 

Have  directors  this  power,  530,  531. 

Mode  of  procedure  where  reference  is 
made  to  oath  of  the  company,  280, 
531. 

Oaths  of  all  the  partners  must  be  taken, 
581. 

Equitable  limitations  of  this  rule,  280,  ~ 
281,  531. 

In  what  cases  reference  may  be  made  to 
oath  of  one  partner,  631,  532,  280, 
281. 

To  oath  of  managing  partner,  281,  282, 
531,  582. 
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REFERENCE  TO  OATH— 

•  Questions  of  constitution  of  obligations, 
532. 

See  Evidence,  Admissions,  Prescription. 
REGISTER— 
Of  shareholders    in  parliamentary  com- 
panies, 103. 

What  it  must  contain,  103. 

Authentication  of,  108. 

How  far  evidence  of  membership,  74,  75, 

104,  105,  106,  323. 
Of  mortgages,  114. 

Must  be  kept  by  limited  companies,  114, 
224. 

What  it  must  contain,  114,  224. 

Must  be  patent  to  creditors,  114. 

In  companies  under  the  Act  of  1845,  222. 

Of  debenture  stock,  228,  229. 

Of  directors,  114,  115. 

Registered  companies  not  having  capital 
divided  into  shares  must  keep  register 
of  directors  and  managers,  115. 
REGISTERED  COMPANIES— 

What  companies  may  register,  86. 

Various  kinds  of,  86. 

Formation  of.     See  Formation. 
REGISTERED   JUDGMENT- creates  in 

England  a  security  over  land,  622. 
REGISTRATION  of  SHAREHOLDERS— 

Option    of    company  to   register   scrip 
transferree  or  original  allottee,  71. 

Conditions  of  the  contract  must  iirst  be 
fulfilled  by  the  company,  72. 

Effects  of  waiver,  72,  73,  74. 

How  far  the  register  is  evidence  of  mem- 
bership, 74,  75. 
REGISTRATION  OF  COMPANIES 
ALREADY  EXISTING— 

What  companies  may  be  registered,91, 92. 

What  the  Act  means  by  joint-stock  com- 
panies, 92. 

Prerequisite    to    registration    of    joint- 
stock  companies,  93. 

■Of  other  companies,  93. 

Authentication  of  documents  to  be  de- 
livered to  the  registrar,  93. 

Notice  to  customers  by  existing  banking 
companies,  94. 

Exemption  from  payment  of  fees,  94. 

Certifi.cate  of  registration  incorporates, 
94. 

Certificate  exclusive  evidence,  94. 

Registration  vests  property  in  the  corpo- 
ration, 94. 

Registration  does    not    affect    previous 
debts  or  obligations,  94,  95. 

General  effects  of  registration,  96. 
REI  INTERVENTUS— 

Perfecting  of  contract  against  company 
by,  245,  250.    See  Obligations. 


RELEASE.     See  Discharge. 
REMUNERATION— 
Of  directors,  211,  415. 
Of  auditors,  405. 

Partners  not  entitled  to,  345,  415. 
Surviving  partners   not   entitled  to,  for 

trouble  of  winding  up,  unless  when  they 

act  for  benefit  and  at  request  of  repre- 
sentatives, 688. 
See  Allowance,  Services. 
RENUNCIATION  OP  SHARES.    See  Sur- 
render of  Shares. 
REPLEADER  =  Mode  of  obtaining  new 

trial  when  issues  have  been  irrelevant. 
REPLEVIN  =  Action  of  restitution  when 

goods  have  been  taken  by  wrongous 

use  of  diligence. 
RES  JUDICATA— 

To  what  extent  decree  against  a  company 

is  res  judicata  against  a  latent  partner, 

553. 
In  what  cases  a  foreign  judgment  is  res 

judicata,  561. 
RESCISSION  OP  CONTRACT— 

Distinction  between  dissolution  and  res- 
cission of  the  contract,  652. 
Grounds  on  which  the  contract  may  be 

reduced,  653,  654,  23,  24,  25. 
Rescission  of  royal  charter,  99,  100. 
Consequences  of  rescission,  654,  355, 356. 
RESOLUTIONS— 
Of  shareholders,  109. 
What  is  necessary  to  their  validity,  109, 

110. 
Special  resolution,  what  it  is,  116. 

What  necessary  to  its  vahdity,  116. 

Effects  of,  116,  117. 

Registering  of,  117. 
Resolution  to  make  calls  under  Act  of 
1845,  159,  160. 

What  constitutes,  160. 

Requisites  for,  160. 
RESPONDEAT    OUSTER  =  Interlocutor 

repelling  a  preliminary  defence. 
RETENTION  or  LIEN— 
Nature  of,  425. 
Difference    between,  and  compensation, 

425. 
Retention  as  between  companies  and  the 

public,  425,426. 
Cases  in  which  it  has  place,  426. 
Cases  when  it  is  excluded,  426,  427. 
Case  of  consignment  of  goods,  427. 
Quasi  retention  between  partnerships  or 
,    companies  and  their  members,  348, 427. 
Principle  of,  348. 
And  rules  regarding,  427. 
Extent  of  this  right,  428. 
Available  only  after  payinent  of  creditors, 

428. 
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EETENTION  or  LIEN— 

English  rules  regarding  lien,  429. 

Danger  of    applying  them  in   Scottish 
cases,  429. 
EETIREMENT    of    partners    and    share- 
holders, when  competent,  151,  152.    See 

Surrender  of  Shares. 
REVIEW— 

Supreme  Court  is  presumed  to  have  the 
power  to  review  the  proceedings  of  all 
statutory  tribunals,  563. 

When  this  review  is  excluded,  563. 
,  Review  always  competent  when  there  is 
excess  of  jurisdiction,  563,  564. 

To  what  extent  the  Supreme  Court  may 
review  proceedings  in  relation  to  ascer- 
tainment of  compensation  by  the 
Sheriff,  arbiters,  or  a  jury  under  the 
Lands  Clauses  Act,  459,  460,  461. 

See  Statutory  Tribunals. 
REVIVOR  =  Action  of  transference. 
RIGHTS  OF  COMPANIES— 

Division  of  rights,  337. 

Origin  of  rights,  337,  338,  351. 

Rights  to  sue  and  defend,  339.  See  Judi- 
cial Proceedings. 

Rights  in  relation  to  formation,  351,  352, 
353. 

Right  to  found  on  formalities,  354,  143, 
144. 

Rightto  dispose  of  company  property,  357. 

Difference  in  this  respect  between  incor- 
porated and  common  law  companies, 
357,  786,  787,  788,  789.  See  Sec[ues- 
tration. 

Rights  in  relation  to  suretyship  and  gua- 
rantee, 358,  359,  360,  361.  See  Cau- 
tionary Obligations  and  Guarantee. 

Rights  of  companies  in  contracts  of  ser- 
vice, 361. 

Not  lost  by  change  of  membership,  361. 

Rights  of  companies  in  relation  to  real 
and  personal  property,  364. 

Rights  of  companies  as  tenants,  365. 

Case  of  tenant  assuming  partner,  365. 

Rights  under  contracts  generally,  365. 

Competition  of  rights,  366,  367, 368,  369. 

Company  not  generally  bound  to  regard 
trusts  in  relation  to  shares,  366,  367. 

Competition  between  the  company  and 
the  creditors  of  partners,  367. 

Intimation  of  conveyance  of  rights  not 
generally  necessary  between  company 
and  partners,  367,  368. 

Consigned  goods,  368. 

Eight  of  company  to  rank  on  partner's 
bankrupt  estate,  368,  369.  See  Bank- 
ruptcy, Sequestration. 

Right  of  company  against  partner  who 
overdraws  his  account,  369. 


RIGHTS  OF  COMPANIES- 

Rights  of  companies  in  relation  to  bills 
and  notes,  370,  371,  372,  373,  374.  See 
Bills  and  Notes. 

Right  to  interdict,  375.     See  Interdict. 
RIGHTS  OF  PARTNERS— 

Nature  of,  337,  338,  341. 

To  compel  adherence  to  contract  of  for- 
mation, 341,  342. 

To  share  in  management,  343,  386. 

Modes  in  which  this  right  may  be  exer- 
cised, 387. 

Right  of  access  to  company  books,  387, 
388. 

Restrictions  on  this  right,  388. 

When  binding,  389. 

Right  must  be  exercised  with  discretion, 
389,  390. 

Right  to  insist  that  books  shall  be  accu- 
rately kept,  391. 

Right  to  enforce  accounting,  344,  396. 

Mode  of  enforcing,  396,  397. 

To  whom  competent,  397. 

Sub-partners  have  no  right  to  enforce 
accounting  against  the  firm,  397. 

Accounting  may  be  limited,  398. 

Enforcement  of  right  to  account  gene- 
rally infers  dissolution,  398,  899. 

Right  to  account  does  not  exist  among 
wrongdoers,  400. 

Defences  against  enforcing,  400,  401, 
402. 

Period  over  which  right  to  enforce  ac- 
counting extends,  403. 

Right  to  claim  contribution  and  indemnity, 
844. 

Origin  of  this  right,  409. 

General  rules,  409. 

For  what  they  may  be  claimed,  409,  410, 
411,  412. 

Can  never  be  claimed  for  acts  out  of  the 
line  of  business,  412,  413. 

Effect  of  homologation,  413. 

Illegal  acts,  413. 

Loans,  414. 

Debts,  414,  415. 

Fault  of  partner,  415. 

Services,  415. 

Right  to  interest  on  advances,  344. 

See  Contribution  and  Indemnity,  Ad- 
vances. 

Right  to  remuneration  for  services. 

Partner  has  no  right  to,  except  on  special 
contract,  345,  415. 

See  Remuneration. 

Right  to  sue  and  defend,  339. 

Right  to  sue  for  company  debts,  etc., 
345. 

When  ground  of  action  affects  partner 
individually,  345,  346. 
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RIGHTS  OP  PARTNERS— 

Partner  may  sue  after  dissolutioB,  846. 
Eight  to  sue  the  company. 
See  Judicial  Proceedings. 
Rights  of  partner  retiring  without  disso- 
lution, 346,  347. 
Right  to  dissolve,  347. 
Right  to  compensation,  348.     See  Com- 
pensation. 
Right  of  retention,  348.     See  Retention. 
Loss  of  rights,  347,  348. 
Right    to    share  profits  and  dividends, 

345,  377. 
Shares  and  periods  of  di-vision  ought  to 

be  fixed  in  the  contract,  377. 
In  absence  of  such  provision,  the  pro- 
portion of  each  partner's  share   is  a 

question  for  a  jury,  377,  378,  379. 
Presumption  for  equality,  379. 
Arrangements  once  made  are  'presumed 

to  continue,  380. 
Company   debts    must    be  paid   before 

division  of  profits,  380. 
And  also  partner's  debts  to  company,  380. 
Liability  of  trustees  for  profits,  381. 
Periods  of  division,  381. 
Exclusion  of  partners  from  profits,  381. 
Disclaimer  of  transaction  out  of  which 

profits  arose,  382. 
RIGHTS  OF  SHAREHOLDERS— 
Origin  of,  337,  338. 
Principle  of,  341. 

How  defined  in  unincorporated  associa- 
tions, 338,  339. 

In  corporations,  338,  339. 
Right  to  compel  adherence  to  contract 

of  formatioji,  341,  342,  191,  192,  193, 

194,  375.     See  Majorities. 
Right  to  recovery  back  of  deposits  when 

scheme  is  changed  or  abandoned,  356, 

357. 
Right  to  share  dividends,  377,  382,  383, 

384,  385.     See  Dividends. 
Right  to  share  in  management,  886. 

Modes  in  which  it  is  exercised,  387. 
See  Management. 
Right  to  inspection  of  company  books, 
387,  388,  889. 

Restrictions  on,  388,  889,  390. 

Provisions  as  to,  in  incorporated  com- 
panies, 391. 

In  companies  under  Act  of  1845,  391. 

In  letters  patent  companies,  392. 

In   registered    companies,    392,    893, 
394,  395. 
Right  to  enforce  accounting,  403.' 

In  companies  under  Act  of  1845,  403, 
404. 

In    registered   companies,    404,    405. 
See  Accounting. 


RIVERS— 

Powers    of    railway  company  to    alter 

course  or  levels  of,  488. 
Compensation  for    pollution  of  water- 
course, 503. 
ROADS  AND  BRIDGES— 

Power  of  railway  companies  to  make,  488. 
Right  of  railwaj'  companies  to  use  for 

temporary  purposes,  489. 
Compensation  for  use  of,  489^490,  491. 
Crossing  of  roads  and   construction   of 

bridges   by  railway  companies,    491, 

492,  493,  494. 
See  Railway  Clauses  Consolidation  Act. 
Compensation  for   injury  to  access   by 
crossing  road,  501. 

For  crossing  private  roads,  502. 

For  impeding  a  towing  path,  502. 
ROYAL  CHARTER— 
Formation  of  companies  by,   96.      See 

Formation  of    Companies    by    Royal 
'  Charter. 
Difference   between   royal   charter   and 

letters  patent,  96,  97. 
Chartered  companies  are  corporations,  97, 
■  98. 

Effects  of  charter,  98. 
Mode  of  obtaining,  98,  99. 
Who  are  members,  99. 
Validity  of  charter,  99,  100. 
Transfer  of  shares,  149. 
Rescission  of  charter,  99,  100. 
RULE  NISI  =  Order  for  something  to  be 

done,  unless  opposite  party  can  show 

cause  against. 


SALE— 

Company  property  of  all  kinds  must  be 

sold  on  dissolution,  666,  667. 
Special  provisions  dispensing  with,  667. 
Powers  of  Court  to  control,  667. 
Sale  of  good-will,  and  effects  of,  676. 
See  Dissolution. 

Implied  powers  of  partners  to  sell  com- 
pany property,  212,  213,  214. 
See  Powers  of  Partners. 
SEAL     OF,  CAUSE,    Corporations    for- 
merly created  by,  34. 
SEAL,  COMMON— 
One  of  the  naturalia  of  a  corporation,  86. 
Are  companies  under  letters  patent  en- 
titled to  possess,  122. 
Use  of,  not  now  required  at  common  law 
to  bind  corporations  in  Scotland,  243. 
Sometimes  required  by  statute,  163. 
Provisions  of  Act  of  1845  respecting,  243, 

244. 
Provisions  of  Act  of  1862   respecting, 
244. 
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SEAL,  COMMON— 

Provisions  of  Companies  Seals  Act,  1864, 
244,  245. 
SEALING  of  register  of  shareholders,  163. 
SCIKE  FACIAS  (English  Writ)— 

Nature  of,  322,  323. 

Required  to  transfer  judgment  for  com- 
pany debt  against  individual  partners, 
323. 
SCRIP  CERTIFICATE— 

What  it  is,  70. 

Effect  of,  70. 

When  stamped,  is  transferable  ■without 
indorsement,  70. 

Registration  of  scripholder,  71. 

Option  of  the  company  in  relation  to,  71. 

Soripholders  are  not  partners,  71. 

Disuse  of  scrip  certificates,  71. 
SECURITY— 

Bond  and  disposition  in  security.  See 
Mortgage. 

Security  to  be  found  by  railway  com- 
panies entering  on  land  for  temporary 
purposes,  490. 

Limited  companies  may  be  ordered  to 
find  security  for  costs. 

Valuation  and  deduction  of  securities  in 
ranking  under  a  sequestration,  780, 
781,  782. 

See  Sequestration. 
SEIGNORIES  =  Superiorities. 
SEPARATE  ESTATE— 

What  it  is,  171. 

Distinction  between,  and  company  pro- 
perty, 171,  172. 

Best  mode  of  keeping  the  two  apart, 
172. 

General  rules  for  distinguishing  between, 
173,  174,  175_,  176,  177. 

Conversion  of,  into  company  property, 
177,  178. 

See  Property. 

Of  married  women,  those  possessing,  can- 
not enter  into  partnership  with  their 
husbands,  26. 
SEQUESTRATION— 

General  observations,  765. 

May  proceed  against  the  company  and  its 
partners  as  such,  or  against  the  com- 
pany and  the  partners  as  individuals, 
765. 

Effects  of,  contrasted,  765,  766. 

Partner's  ability  to  pay  the  company 
debts  does  not  necessarily  stay  seques- 
tration of  company,  766. 

Powers  of  the  Court  when  sequestration 
of  the  company  is  applied  for,  766. 

Awarding  of  Sequestration — 

At  whose  instance  and  in  what  circum- 
stances, 766,  767. 


SEQUESTRATION— 

Can  jurisdiction  be  founded  by  arrest- 
ment, 767. 

Court  in  which  it  may  be  awarded,  767. 

Power  to  appoint  judicial  factor,  767. 

When  company  petitions  for  its  own 
sequestration,  who  signs  the  mandate, 
767,  768,  769. 

Procedure  when  company  does  not  con- 
cur, 769. 

Inducix,  769. 

Citation  of  partners,  769. 

Petition  must  be  presented  within  four 
months  of  notour  bankruptcy,  769. 

When  company  is  petitioning  creditor, 
who  may  use  its  name,  770. 

Case  of  corporations,  770. 

In  what  way  company  must  appear  in  a 
sequestration,  770. 

Accounts  and  vouchers  of  debt,  770,  771. 

Petitioning  or  concurring  creditor  must 
be  proper  creditor  of  the  company, 
771. 

What  is  a  proper  voucher,  771,  772. 

Debt  cannot  be  referred  to  oath  of  the 
partners,  771. 

What  is  a  sufficient  voucher  where  seques- 
tration of  the  partners  individually  as 
well  as  of  the  company  is  applied  for, 
772.- 

Insolvency  of  the  company  does  not  per 
se  warrant  sequestration  of  the  part- 
ners, 772. 

Can  a  partner  sequestrate  the  company 
on  a  debt  due  to  himself,  773. 

Can  company  sequestrate  a  partner,  773. 
Oath  of  Verity — 

General  rules  respecting,  773. 

By  whom  it  may  be  made  in  corporations, 
773. 

In  unincorporated  companies,  774. 

Case  of  bank  agents,  774. 

Oath  of  partner  or  manager  must  be  an 
oath  of  verity,  774. 

What  evidence  of  membership  is  required, 

774,  775. 
Recall  of  Sequestration — 

When  body  of  creditors  are  in  England 
or  Ireland,  775. 

Who  may  show  cause,  775. 

Powers  to  wind  up  under  deed  of  ar- 
rangement, 775,  776. 

Commencement  and  abbreviate  of  seques- 
tration, 776. 

Ranking  of  claims,  776. 

Rules  as  to  voting,  776. 

General  provisions,  777. 

Consequences  of  partners  being  guaran  ■ 
tees  for  the  firm,  777. 

Statutory  rules  as  to  voting,  777. 
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SEQUESTRATION— 

Meaning  and  application  of,  778. 

Voting  by  mandatories,  778,  779. 

What  is  sufficient  mandate  in  case  of  un- 
incorporated companies,  778. 

In  case  of  corporations,  779. 

Rules  as  to  assignees  of  debts  subsequent 
to  sequestration,  779. 

Effects  of  this  rule  in  companies,  779. 
Ranking  for  dividends,  779. 

No  one  can  rank  but  company  creditors, 
779. 

Case  of  partners  who  are  creditors  of  the 
company,  779,  780. 

Ranking  on  estate  of  partner,  780. 

For  -what  kind  of  company  debts  ranking 
is  competent,  780. 

Deduction  of  securities,  780. 

Mode  of  doing  this  in  sequestration  of 
corppanies,  780. 

Peculiarity  when  ranking  on  partner's 
separate  estate,  780,  781. 

Ranking  on  separate  estate  when  com- 
pany is  solvent,  781. 

Case  of  single  individual  trading  under 
two  firms,  782. 

Case  of  foreign  bankruptcy,  782. 
Election  of  trustee,  782. 

May  be  more  than  one  in  case  where 
partners  as  well  as  company  are  bank- 
rupt, 782. 

Partner  cannot  be  trustee,  782,  788. 

Objections  against  trustee,  783,  784. 

Voting  for  trustee,  784. 

Objections  to  right  to  vote,  784,  785. 

Bond  of  caution  for  trustee,  785,  786. 

Bond  of  Guarantee  Society,  786. 

Removal  of  trustee,  786. 

Commissioners,  their  election  and  re- 
moval, 786. 

Rights  and  duties  of  trustee,  786. 

In  unincorporated  companies,  786,  787. 

In  corporations,  787,  788. 

In  registered  companies,  788,  789. 

Vesting  of  company  estate  in,  789. 

Feudal  property,  789. 

Property  in  ships,  789,  790. 

Effect  of  latent  trusts,  790,  791. 

Where  bankrupt  was  member  of  two 
companies,  792. 

Acquisitions  by  partners  after  sequestra- 
tion of  company,  792. 

Powers  of  trustee  to  reduce  deeds  of 
ahenation,  792,  793. 

Liabilities  of  trustee,  793. 
Duties  of  bankrupt,  793,  794,  789. 

Examination  of  bankrupt,  794. 

Who  may  be  examined  in  case  of  com- 
panies and  corporations,  794,  795. 

And  to  what  effect,  795. 


SEQUESTRATION— 

The  fact  that  a  bankrupt  held  shares  in 
a  company  does  not  subject  the  man- 
agers and  directors  to  examination  as 
to  state  of  its  affairs,  795. 

Before  examination  in  company's  bank- 
iniptcy,  latent  partners  are  bound  to 
disclose  their  existence  to  the  trustee, 
795,  796. 

Criminal  prosecution  and  penalties  in  case 
of  fraudulent  conduct,  796. 

Allowance  to  partners  in  case  of  company 
bankruptcy,  796. 

Calling  and  procedure  at  meetings,  796, 
797. 
Discharge,  797. 

On  composition,  797. 

Mode  of  discharging  companies,  797. 

Effects  of  discharge,  797,  798. 

When  discharge  does  not  liberate  indi- 
vidual partners,  797,  798. 

Discharge  to  a  partner  without  discharg- 
ing company,  798. 

Effects  of  English  certificate,  798. 

Special  cases  of  discharge,  798,  799. 
SERVANTS  OF  COMPANIES— 

Powers  of,  to  bind  company,  862,  863. 

When  companies  liable  for  acts  of  com- 
mission or  omission  by,  363. 

Claims  of  indemnity  by,  364. 

See  Collaborateurs. 
SERVICE— 

Contract  of,  with  companies,  361. 

Rights  of  companies  in,  361. 

Not  lost  by  change  of  membership,  361. 

Powers  of  dismissal,  362. 

Powers  of  managers  and  company  ser- 
vants in  relation  to  this  contract,  362, 
368. 

Companies  are  bound  by  the  acts  of  their 
servants,  368. 

Partners  and  directors  have  no  claim  for 
services  against  the  company  unless  on 
express  agreement,  415,  211,  345,  688. 

Promoters  are  not  impliedly  liable  to 
each  other  for  services,  81. 
SHAREHOLDER— 

What  constitutes,  62,  63,  73,  74,  75. 

In  common  law  companies,  69,  74,  75. 

In  registered  companies,  90,  73,  74. 

In  chartered  companies,  99. 

In  letters  patent  companies,  100,  .101. 

Inparliamentary  companies,  103, 104,106. 

Register  not  the  only  evidence  of  mem- 
bership, 328,  74,  75,  104,  105,  106. 
SHARES— 

Meaning  of  the  word,  135. 

Amount  orvalueof  a  share,  howfixed,135. 

Depends  on  agreement,  136. 

Modes  of  ascertaining,  135. 
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SHARES— 
Presumptions,  136. 
Shares  in  companies,  137. 
Difference  between  interest  and  shares, 

137. 
When  capital  is  not  divided  into  shares, 

137. 
Preferential  shares,  137. 
Shares  are  personal  property,  137,  138. 
Shares  in  registered  companies,  138. 
Shares  in  chartered  companies,  138. 
Shares  in  letters  patent  companies,  138, 

122. 
Shares  in  companies  under  Act  of  1845, 
103,  104,  105,  106,  138,  139. 

How  party  becomes  entitled  to,  138, 139. 

Regulated  by  special  act,  139. 
Agreements  to  accept  of  shares,  351,  353. 
When  they  can  be  enforced,  352,  353. 
Case  of  companies  not  yet  formed,  353, 

854,  147. 
Modes  of  compelling  specific  performance, 

352,  353. 
Damages  for  non-fulfilment  of    agree- 
ment, 147,  354,  352. 
Transfer  of  shares — 
Delectus  personie,  141. 
Conventional  provisions,  141. 
Unauthorized  transfers,  141,  142. 
Transfer  in  public  companies,  142. 
Modes  of  transfer,  142. 
Formalities,  142. 
Waiver  of,  142. 
Estoppel  by  waiver,  143,  144. 
Questions  with  creditors,  144. 
Notice  of  assignment,  144. 
Form  of  transfer,  144. 
Position  of  transferree,  144,  145. 
Illegal  transfers,  145. 
Writing,  145. 

Sales  of  shares  by  brokers,  145. 
Contracts  to  purchase  shares,  146. 
Obligations  on  buyer  and  seller,  146,  147. 
Damages  for  such  implement,  147. 
Specific  performance,  147. 
Transfers  in  blank,  148. 
False  representations,  148. 
Transfer  in  registered  companies,  148, 149. 
Transfer  in  chartered  companies,  149. 
Transfer  in  letters  patent  companies,  149, 

150. 
Transfer  under  Act  of  1845,  150. 
Shares  held  in  trust,  151. 
Surrender  of  shares,  151. 
Retirement,  152. 
Forfeiture  of  shares,  153. 
Invalidity  of  forfeiture,  153,  154. 
Forfeiture  in  registered  companies,  154, 
155. 

In  letters  patent  companies,  155. 


SHARES— 

In  chartered  companies,  155. 
Under  the  Act  of  1845,  155,  156. 

Provisions  of  Act  1863,  225. 

New  ordinary  shares  and  stock,  225. 

New  privileged  shares  and  stock,  225, 226. 

Regulations  as  to  manner  of  issue,  226. 
Debenture  stock,  227. 

Judicial  factor  for  behoof  of  debenture 
holders,  227,  228. 

Ordinary  action  for  recovering  of  arrears 
on,  228. 

General  rules  as  to  debenture  stock,  228, 
229. 

See  Transfer  of  Shares,  Transmission  of 

Shares,  Surrender  of  Shares,  Forfeiture. 

SHERIFF,   Inquisition  by,  under  Lands 

Clauses  Act,  450. 
SOCIAL  NAME,  Mode  of  suing  and  being 
sued   in,   539,    541,    542,    643.     See 
Suing  and  being  Sued. 
SOCIETY— 

Definition  of,  848,  849. 

Origin  and  history  of  the  Scotch  law  re- 
garding, 1  et  seq. 

Foreign  character  of,  1,  2. 

Fundamental  differences  between  the 
Scotch  society  and  the  English  partner- 
ship, 2,  3. 

Gradual  approximation,  3. 

Origin  of  unincorporated  companies,  3,  4. 

Bubble  Act,  4. 

Repeal  of,  5. 

Joint-stock  companies  more  favoured  in 
Scotland  than  in  England,  5,  6. 

Origin  and  history  of  incorporated  com- 
panies, 6. 

Gradual  admission  of  limited  liability,  7, 
8,  9,  10. 

Consolidation  Acts,  10,  11. 

Existing  forms  of  society  in  Scotland, 
11,  12,  4Q,  41,  42. 

Use  of  English  authorities,  13, 14, 15, 16. 

Private  partnerships  and  corporations 
the  two  primary  types  of  society,  29. 

Differential  characteristics  of  each,  30, 
31,  32,  33,  34,  35,  36,  37,  38,  39. 

For  what  purposes  society  may  be  con- 
stituted, and  what  societies  are  illegal, 
17,  18,  19,  20,  21. 

Who  are  capable  of  forming  this  relation, 
22,  23,  24,  25,  26,  27,  28. 

The  private  partnership  and  the  corpora- 
tion are  the  two  primary  types  of 
society,  29. 

Importance  of  this  distinction,  29,  30. 

Nature  of  private  partnership  in  Scotland 
and  England  respectively,  30,  31. 

Nature  of  corporations,  32,  33,  34,  35, 
36,  37,  38,  39. 
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SOCIETY— 

Differential  characteristics  between  part- 
nerships and  corporations,  31,  39. 

See    Partnership,    Corporations,    Com- 
panies. 
SPECIAL  ACT— 

Effects  of,  102. 

Company  must  keep  copy  of,  open  to  in- 
spection, 131. 

Regulates  numbeT  of  shares,  139. 
SPECIFIC    IMPLEMENT   of    agreement 
to  enter  into  a  partnership  or  to  take 
shares  in  a  company,  147,  351,  352, 
353  354 
STATUTORY  PENALTIES— 

Modes  of  enforcing,  591,  592. 

Provisions  of  the  Companies  Act  of  1845, 
592,  593. 

Defects  in  form  of  procedure,  592. 

Disposal  of  penalties,  592,  593. 

Appeal,  593. 

Damages  against  company,  593. 

Payment  into  Court,  593. 

Ascertainment    of    damages    and    costs 
under  the  Act,  593,  594. 

Jurisdiction  in  such  questions,  594. 

Provisions  of  Companies  Act  of  1862  as 
to  recovery  of  penalties  inter  socios, 
594. 
STATUTORY  TRIBUNALS— 

Nature  and  extent  of  their  jurisdiction, 
561,  562. 

When  they  have  exclusive  jurisdiction, 
562. 

No  encroachment  on  the  ordinary  tribu- 
nals is  inferred,  562,  563. 

Existing  tribunals  receiving  a  statutory 
jurisdiction,  563. 

Exclusive  jurisdiction  of  statutory  tribu- 
nals may  be  obviated,  563. 

Review  of   Supreme  Courts,  when   ex- 
cluded, 563. 

Review  always  competent  when  there  is 
excess  of  jurisdiction,  563,  564. 

Supreme  Court  may  interpret  the  statute 
prima  instantia,  564.  / 
STOCK— 

Consolidated,  nature  of,  189,  140. 

Debenture,  227. 

Preference,  225. 

See  also  Shares  and  Mortgaging. 
SUB-PARTNERS— 

What  they  are,  60. 

Have    no  right  to   accounting  against 
principal  company,  397. 
SUB-PARTNERSHIPS- 

Nature  of,  60. 
'  Dissolution  of,  657. 

SUBPCENA  =  Diligence  for  citing  a  wit- 
ness. 


SUBSCRIBERS'  CONTRACT— 

What  it  is,  71. 

What  it  contains,  72. 

Effects  of  signing,  72. 

Now  superseded  in  England  by  register- 
ing promoters  as  a  company  limited 
by  shares,  802.     See  Prehminaries  to 
Formation. 
SUBSTITUTED  PARTNER— 

Provisions  that  nominee  of  deceasing 
partner  shall  take  his  place  in  the 
firm,  682,  683. 

How  such  provisions  may  be  established, 
683. 

Pro-^sions  of  this  kind  are  obligatory  on 
surviving  partners,  but  optional  to  the 
nominee,  683,  684. 

Nominee's  right  of  election,  684. 

What  infers  election  to  come  in,  685. 

Consequences  of  his  election  not  to  come 
in,  684. 

Effects  of  making  entrance  into  concern 
a  condition  of  a  bequest,  684,  685. 

Where  the  right  to  enter  is  given  to  re- 
presentatives, this  means  executors  and 
not  heirs,  685. 

If  there  are  more  executors  than  one, 
they  nominate  a  representative,  685. 

Clauses  in  partnership  articles  as  to  sub- 
stitution of  partners,  831,  832,  833, 
844,  845. 
SUCCESSION.    See  Executors  and  Repre- 
sentatives, Death,  Dissolution,  Trans- 
fer of  Shares,  Transmission  of  Shares. 
SUGGESTION  ON  A  RECORD  =  Lodg- 
ing a  minute. 
SUING  AND  BEING  SUED— 

No  unincorporated  firm  or  company  can 
sue  or  be  sued  in  a  descriptive  or  cor- 
porate name,  537. 

Different  modes  in  which  this  rule  has 
been  interpreted  in  the  Enghsh  and 
Scotch  systems  respectively,  537. 

Disadvantages  of  the  English    system, 

537,  538. 

Effects  of  recognising  the  quasi  person 

in  Scottish  law,  538. 
Scotch  theory  of  suing  and  being  sued 

in  case  of    unincorporated  concerns, 

538,  539. 

Ordinary  modes    in  which    such   com-  ■ 

panics  sue  and  are  sued  in  Scotland, 

539. 
Appearance  in    descriptive  name  with 

joinder  of  partners,  539.  , 

Origin  and  history  of  this  mode,  539, 

540,  541. 
Appearance  in  the  social  name,  530,  541. 
Origin   and  history  of  this  mode,  541, 

542,  543. 
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SUING  AND  BEING  SUED— 

Appearance  by  officials  is,  as  a  rule,  in- 
competent, 543,  544. 
Exceptions   explained   on  tlie  principle 

of  estoppel,  544,  545,  546,  547,  548, 

549,  550. 
How  unincorporated  banking  companies 

sue  and  are  sued,  547. 
They  do  not  possess  at  common  law  the 

privilege  of  suing  and  being  sued  in 

name  of  officials,  548,  549. 
Existing  statutory  provisions  regarding, 

549. 
How  friendly  societies  sue  and  are  sued, 

549,  note  (6). 
Appearance  in  name  of  all  the  partners 

or  members,  550. 
Cases  in  which  this  is  required,  550,  551, 

691. 
Equitable  exceptions,  551. 
Mode  of  libelling  when  this  form  is  used, 

651. 
Presumption  of  law,  551,  552. 
Practice,  552. 

Mode  of  suing  and  being  sued  after  dis- 
solution, 552,  553. 
Corporations,  how  they  sue  and  are  sijed, 

554. 
The  rule  of  the  common  law  is  that  they 

appear  in  the  corporate  name,  joinder 

of  partners  being  unnecessary,  554. 
Provisions  as    to  change  of    corporate 

name  in  virtue  of  the  Acts  of  1863 

and  of  1862,  554. 
Provisions  for  companies  being  wound  up 

under  the  Act  of  1862,  and  which  have 

not  a  corporate  name,  555. 
Authentication  of  writs  issued  by  com- 
panies under  the  Act  of  1845, 554,  555. 
Letters    Patent    Acts,   how    companies 

formed  under,  sue  and  are  sued,  555. 
Foreign  companies,  how  they  sue  and  are 

sued,  555,  556. 
International  conventions  regarding,  556. 
Rights  of  partners  to  sue — 
To  sue  the  company,  338,  339,  344,  369, 

370,  897. 
Not  entitled  to  sue  privato  nomine  for 

company  debts,  345. 
Except  when  ground  of  action  affects 

partner  individually,  346. 
And  where  individual  trades  as  a  com- 
pany, 526,  543. 
Right  of  partners  to  sue  and  defend  in 

company  name,  346,  524,  525,   526. 

See  Powers  of  Partners. 
SUMMONS— 

By  or  against  a  company,  what  it  should 

contain,  613. 
Modes  of  libelling  companies,  538,  539, 


SUMMONS— 

540,  541,  542,  543,  544,  545,  546,  547, 
548,  549,  550,  551,  552,  563. 
Modes  of  libelling  corporations,  564,  566. 
Letters  patent  companies,  555. 
Foreign  companies,  555,  656. 
Forms  of  libelling,  849,  850,  851. 
SUPER  ADVANCES.     See  Advances. 
SUPERFLUOUS  LANDS,  Provision  as  to 
disposal  of,  under  Lands  Clauses  Act, 
479,  480. 
SUPERIOR— 
Not  bound  to  enter  a  corporation,  179. 
Modes  of  meeting  this  difficulty,  179, 180. 
Provisions  of  Lands  Clauses  Act  in  rela- 
tion to,  476.     See  Superiority. 
SUPERIORITY,  Rights  of,  powers  to  pur- 
chase up,  under  Lands  Clauses  Act,  476, 
480,  481,  482,  483,  484. 
SURREBUTTER  =  Condescendence     re- 
vised for  second  time. 
SURREJOINDER  =  Revised  condescend- 
ence. 
SURRENDER  OF  SHARES— 
When  competent,  151,  152. 
Effect  of,  in  winding  up,  724,  725. 


TACKING  OF  MORTGAGES  =  A  mode  of 

postponing  securities. 
TAXES-.- 

The  valuation  of  property  acquired  by 
railway  and  canal  companies  is  struck 
by  the  Assessor  of  Railways  and  Canals, 
376. 
No  taxes  leviable  on  receipts  drawn  from 
parliamentary  trains,  514.  See  Public 
Burdens. 
TELEGRAPHS— 

Telegraph  companies,  618. 
Acts  relative  to,  618,  note. 
Telegraphs  may  be  erected  along  lines  of 
railway  for  use  of  the  Government,  618, 
806. 
Rights  of  the  Crown  to  use  telegraphs,  618. 
TEMPORARYOCCUPATION  OF  LANDS, 
Powers  of  railway  companies  to  take, 
489,  490,  491.     See  Railway  Clauses 
Consolidation  Act. 
TENANT.    See  Lease. 

Compensation  for  injury  to,  502. 
TENURE  OF  REAL  PROPERTY— 
Howsuch  property  is  held  b/firmsand  un- 
incorporated companies,  168,  169, 170. 
How  by  corporations,    179,    180.     See 

Property,  Corporations. 
Tenure  of  lands  by  companies  formed 
under  the  Act  of  1845,  480,  481,  482, 
483,  484.     See  Lands  Clauses  Act. 
TESTE  =  Attestation  of  a  summons. 
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THIRDS  =  Jus  Relictse. 
TOLLS  ON  RAILWAYS— 

The  public  are  entitled  to  use  of  line  for 

their  own   carriages  and   engines  on 

payment  of  tolls,  507,  510,  511. 
Scale  of  tolls  is  fixed  in  special  act,  511. 
May  be  revised  by  Lords  of  the  Treasury, 

511,  518. 
To  what  extent  tolls  may  be  varied  by 

the  company,  511. 
Must  be  charged  equally  on  all  using  the 

line,  511,  512. 
Tolls  on  amalgamated  railways,  512. 
Modes  of  enforcing  payment  of   tolls, 

512. 
Tolls  cannot  be  levied  till  completion  of 

the  works,  440. 
Return  of    all  tolls  must  be  made  to 

Board  of  Trade,  517. 
Annual  abstract  of,  to  be  made  up  and 

transmitted  to  Sheriff-clerks,  517,  518. 
TORT  =  quasi  dehct. 
TRAINS,  RAILWAY— 

Parhamentary  trains,  provisions  regard- 
ing, 518,  514. 
Sunday  trains,  514. 
TRANSFER  OP  SHARES— 
Principle  of  delectus  personx,  141. 

1.  In  private  firms,  no  new  partner  can  be 

admitted  but  of  consent  of  all,  141,  682, 

683. 
This  may  be    altered    by  conventional 

arrangements,  141. 
Provisions  as  to  entry  of  executors,  683. 

See  Executors. 
When  no  power  to  transfer  exists,  a  part- 
ner's interest  may  be  assigned  or  taken 

in  execution,  141.     See  Arrestment. 
In  such  case  assignee  does  not  become  a 

partner,  but  merely  entitled  to  profits, 

141. 
So  in  case  of  devisees  or  legatees,  141. 

See  Legatees. 
Effects  of   arrestment  where  shares  not 

transferable,  629.  See  also  Arrestment. 

2.  In  public  companies,  where  there  is  no 

delectus  persona;,  shares  are  deemed 
transferable^  142. 

Conditions  of  transfer  are  fixed  in  instru- 
ment of  formation,  142. 

Consent  of  other  shareholders,  142. 

Of  directors,  142. 

Directors  must  act  for  benefit  of  company 
in  such  case,  142. 

Modes  of  transfer  are  regulated  by  instru- 
ment of  formation,  142. 

Formalities  must  be  adhered  to,  to  vali- 
date the  transfer,  142. 

Exceptions,  142. 

Formalities    introduced    for    benefit    of 


TRANSFER  OF  SHARES— 

company    cannot    be    founded    upon 
between   transferror  and  transferree, 

142,  143,  354. 

Estoppel  by  waiver  on  part  of  company, 

143,  144. 

Strict  compliance  with  formalities  re- 
quired in  a  question  with  the  party 
for  whose  behoof  they  were  intro- 
duced, ]44. 

How  far  such  formalities  will  be  en- 
forced in  questions  with  creditors,  144. 

When  shares  are  assigned,  to  whom 
notice  must  be  given,  144. 

Form  of  transfer  in  incorporated  com- 
panies should  always  be  adhered  to, 
144. 

Transfers  differing  essentially  from  pre- 
scribed form  may  be  treated  as  nulli- 
ties, 144. 

Transferree  comes  exactly  in  place  of 
transferror,  144,  145. 

Illegal  transfers,  145. 

Gambling  transactions,  145. 
Transfers  are   illegal  where  company 
itself  is  so,  146. 

Writing  not  essential  to  constitute  con- 
tract to  transfer,  145. 

Written  contract  for  sale  of  shares  must 
be  stamped,  145. 

Sales  by  brokers,  145. 

Usages  of  stock  exchange,  145. 

Brokers  are  regarded  as  principals,  145. 

Rights  and  duties  of  brokers,  145,  146. 
See  Brokers. 

Obligations  on  buyer  and  seller,  146, 
147. 

Damages  for  non-fulfilment  of  contract, 
147,  352,  353,  354. 

Specific  performance,  147,  354. 

Transfers  in  blank,  148. 

Transfers  of  shares  in  registered   com- 
panies, 148,  149. 
In  chartered  companies,  119,  149. 
In  letters  patent  companies,  101,  120, 

121,  122,  149,  150. 
In  companies  under  Act  of  1845,  1 50, 
151. 

Transfers  of  shares  in  relation  to  ques- 
tions of  contribution  in  a  winding  up, 
723,  724,  725,  726.      See  Contribu- 

TRANSMISSION  OF  SHARES— 

To  executors  and  representatives,  686, 

687,  693,  694. 
See  Transfer  of  Shares,  Legatees. 
TRAVERSE  =  Express    denial    of    facts 

pleaded  by  opposite  partv. 
TRES  FACIUNT  COLLEGIUM,  Meaning 
of  maxim,  36,  702. 
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TROOPS,  Conveyance  of,  on  railways,  510, 

806. 
TROVER  =  Action  of  damages  for  loss  of 


TRUST - 

Breach  of,  by  partner,  when  it  binds  the 
concern,  253,  254,  255. 

Identification  of  trust  funds  in  hands  of 
the  company,  255. 
TRUSTEES— 

Partners  are  trustees  forthefirm,  183, 331 . 

Directors  are  trustees  for  the  company, 
208,  209. 

Persons  holding  shares  in  trust  are  gene- 
rally liable  to  the  public  as  individuals, 
326,  366,  367. 

Case  of  public  companies,  327,  328. 

Liability  of  the  beneficiaries,  328. 

Liability  to  indemnify  trustee,  328. 

Partners  and  directors  are  to  some 
effects  trustees  for  the  company,  329. 

Duties  and  liabilities  consequent  on  this 
relation,  329,  330,  381,  332,  333,  334, 
335,  336. 

Whether  trustee,  who  employs  a  firm,  of 
which  he  is  a  member,  to  do  business 
for  the  trust;  is  entitled  to  charge, 
366. 

Profits  payable  by  trustees  who  invest 
trust  funds  in  companies,  380,  381. 

Liabilities  of  trustees  allowing  estate  of 
the  beneficiaries  to  remain  in  the  firm 
or  company,  691,  692. 

Partner  appointed  trustee,  692,  693. 

See  Liabilities  of  Trustees. 
TRUSTEE  IN  BAKKRUPTCY— 

Election  of,  782. 

May  be  more  than  one  when  the  part- 
ners as  well  as  the  company  are 
sequestrated,  782.    • 

Partner  cannot  be  trustee  on  company 
estate,  782. 

Objections  to  proposed  trustee,  783,  784. 

Voting  for  trustee,  784. 

Objections  to  votes  for,  784,  785. 

Bond  of  caution  for  trustee,  785,  786. 

Bond  of  Guarantee  Society,  786. 

Removal  of  trustee,  786. 

Rights  and  duties  of  trustee  on  estates 
of  companies  or  their  partners,  786, 
787,  788,  789,  790,  791,  792,  793. 

Liability  of  trustee  to  be  made  a  contri- 
butory under  a  winding-up  order, 
722. 

Rights  and  duties  of,  in  such  case,  722. 
TRUSTS— 

Company  not  bound  to  regard  latent 
trusts,  366,  867,  827,  328. 

Property  of  firms  is  held  in  trust  by  the 
partners,  168,  169. 


TRUSTS— 
Effect  of  latent  trusts  in  bankruptcy  of 

companies,  790,  791. 
Companies  formed    under    the    Act  of 
1845    are    not    bound    to    recognise 
trusts  to  which  shares  are  subject,  nor 
to  see  to  their  execution,  151. 
Voluntary  trusts  in  bankruptcy,  763, 764. 
TURBARY,  common  of  =  Servitude  of  feal 
and  divot. 


UMPIRE.     See  Oversman. 

In    statutory    arbitrations,    451.       See 
Lands  Clauses  Act. 
UNLIMITED  LIABILITY.     See  Liability. 


VALUATORS,  Inquisition  by,  under  Lands 

Clauses  Act,  458. 
VENDITIONI    EXPONAS  =  Writ    com- 
manding Sheriff  to  sell  goods  attached 
by  fieri  facias. 
VESTING  OF  COMPANY  PROPERTY, 

168,  169,  170,  171.     See  Property. 
VIADUCTS,  487. 

VITIOUS  INTROMISSION  with  estate  of 
deceased  partner,  699.    See  Passive  Re- 
presentation. 
VOIR  DIRE  =  Examination  in  iiiitialibus. 
VOLUNTARY  TRUSTS  IN  BANK- 
RUPTCY— 
By  unincorporated  companies,  763,  764. 
By  corporations,  764. 
VOLUNTARY  WINDING  UP,  781. 
VOTING— 

By  shareholders,  188, 189,  190, 191, 192, 

193,  194,  195,  196. 
In  registered  companies,  894,  395. 
In  companies  under  Act  of  1845,  125. 
In  sequeistration,  776,  777,  778,  779. 
See  Sequestration. 
VOUCHER,  what  is  suflBcient,  in  award- 
ing sequestration,  770,  771,  772,  773, 
774,  776.     See  Sequestration. 


WAIVER— 

Of  conditions  and  formalities  necessary 
to  create  the  partnership  relation,  63. 

Of  conditions  and  formalities  necessary 
to  convert  scripholders,  allottees,  or 
subscribers,  into  shareholders,  72,  73, 
74. 

Of  conditions  necessary  to  validate  trans- 
fers, 143,  144. 

Of    claims  inferred  from    entering  into 
partnership,  343. 
WAR,  in  what  cases  it  operates  dissolution, 
664. 
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WASTE  =  Damage  done  by  liferenter  or 

tenant. 
WATERCOURSE— 

Compensation  for  pollution  of,  by  rail- 
way company,  503. 

Provisions  for  alteration  of,  in  forming 
railways,  489. 
WIDOWS— 

Provisions  for,  695. 

Provisions  for,  under  the  Act  of  1865, 
695. 

Forms  of  such  provisions  in  partnership 
articles,  845,  846. 

Rights  of  widows  of  shareholders  or  part- 
ners in  succession,  695,  696. 
WrNDING  UP— 

Statutory  provisions  for,  10,  703. 

What  statutes  for  jvinding  up  now  re- 
main in  force,  703. 
Provisions  of  the  Act  o/1862 — 

What  companies  may  be  wound  up  under, 
705. 

Three  modes  of  winding  up,  706. 
1.   Winding  up  by  the  Court,  706. 

Proper  courts  for,  and  their  respective 
powers,  706. 

Powers  to  take  evidence,  707. 

To  compel  payment  or  surrender  by 
defaulters,  707,  708. 
,  Rehearing  and  appeals,  708. 

In  what  circumstances  winding  up  may 
take  place,  708,  709. 

The  petition,  709. 
By  whom  it  may  be  presented,  709. 
Advertisement  of,  709. 
Effects  of  presentation,  709,  710. 
Powers  of  Court  to  restrain  action,  etc., 

710. 
Dismissal  or  adjournment  of  petition, 
710. 
Winding-up  order,  710. 

Notice  to  registrar  of  joint-stock  com- 
panies, 710. 

Duties  of  the  Court,  710. 

Staying  of  winding-up  order,  710. 

Peculiarity  as  to  unpaid-up  shares  in 
companies  limited  by  guarantee,  710, 
711. 

Wishes  of  creditors  and  contributories  to 
be  had  regard  to,  711. 

Convening  of  meetings,  711. 

Official  liquidators,  711. 

General  provisions  regarding,  711. 

Powers  and  duties  of,  711,  712. 

Company  creditors,  712. 

Must  constitute  their  claims  in  the  wind- 
ing up,  712,  718. 

Cannot  take  legal  proceedings  without 
leave  of  Court,  712,  713. 

What  debts  may  be  proved,  713. 


WINDING  UP— 

Debts  due  by  company  to  its  own  mem- 
bers are  postponed  to  those  due  to 
strangers,  713. 

Fixing  of  tilne  within  which  debts  must 
be  proved,  713. 

Chancery  rules  regarding,  713,  note. 

What  debts  may  be  proved  having  re- 
gard to  the  nature  of  the  company, 
713,  714. 

Winding-up  order  does  not  stop  the  cur- 
rency of  prescription,  714. 

Liquidators  have  power  to  pay  or  com- 
promise with  sanction  of  Court,  714. 
Contributories,-  715  et  seq.     See  Contri- 
butories. 
Calls,  726. 

Powers  of  Court  to  make,  726. 

Extent  of  liability  for,   715,  716,  717, 
718,  719,  726. 
In  limited  companies,  726,  727. 
Case  of  past  members,  727. 
In  unlimited  companies,  727. 

Differences  in  amount  of  liability, 
727. 

In  what  cases  compensation  is  allowed, 

727,  729. 

Procedure  to  recover  calls,  728. 

Extent   to  which   the  order  of    Court 

is  conclusive  evidence,  728. 
Recovery  of  calls  out  of  estate  of  deceased 

contributories,  729. 
Nature  of  the  debt  constituted  by  a  call, 

728,  729. 

Liability  of  contributories  over  and  above 

calls,  729. 
Costs  of  winding  up,  729. 

General  rules  regarding,  729. 

Costs  of  petition,  729,  780. 

Costs  of  subsequent  procedure,  730. 

Special  cases,  730. 

Company  costs  are    charged   against 
assets,  730,  781. 
Distribution  of  surplus  assets,  and  dissolu- 
tion, 731. 
2.   Winding  up  voluntarily,  731. 
When  competent,  731,  732. 
Gazette  notice  of,  732. 
When  deemed  to  commence,  732. 
Consequences  of,  732. 
Liquidators,  732. 

Appointment  of,  782. 

Distinction  between,  and  official  liqui- 
dators, 782. 

Powers  and  duties  of,  732,  733,  734. 

Vacancies  in  office  of,  734. 
Peculiar  effects  of  voluntary  winding  up, 

734,  735. 
Costs  and  charges  in,  785. 
Period  of  dissolution,  735. 
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WINDING  UP— 
3.  Winding  up  under  supervision  of  Court, 

785. 
When  competent,  735. 
Discretion  and  powers  of   Court,   735, 

736. 
Intimation  of,  736. 
Appointment  of  additional  liquidators, 

736. 
Conversion  of,  into  official  liquidators, 

736. 


WINDING  UP— 
Nature  and  effects  of  a  winding  up  under 
supervision  of  Court,  736. 
WOODS     AND     FORESTS,    COMMIS- 
SIONEES  OF— 
To  what  works  their  consent  is  required, 

488,  489. 
Powers  of,  to  abate  railways,  507,  508. 
AYRIT.  What  is  writ  of  company,  279,  280, 
281,  282,  283,  532,   533,   603,   604, 
605,  606,  607,  608.     See  Evidence. 


THK  END. 
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